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X  PREFACE. 

public  justice,  there  will  be  found  to  have  been  some  regular 
modes  prescribed  for  the  ordinary  cases  put  in  litigation  ;  and 
from  time  to  time,  as  new  cases  have  arisen  of  an  unusual  and 
extraordinary  character,  the  old  forms  have  been  modified,  or 
new  forms  have  been  introduced.  Since  there  must  be  some 
rules,  the  choice  is  often  a  mere  measuring  cast  between  one 
regulation  and  another ;  and  yet  that  choice  must  be  made  ; 
and,  when  made,  the  regulation  must  be  uniformly  acted  on. 
The  surprise,  therefore,  is  -not,  that  we  should  sometimes  be 
unable  to  assign  a  satisfactory  reason  for  one  particular  regula- 
tion, in  preference  to  another.  But  it  rather  is,  that  so  many 
regulations  can  be  expounded  upon  grounds  of  general  conven- 
ience, and  vindicated,  as  reasonable  and  just  in  themselves. 

I  am  aware,  that  in  a  treatise  so  purely  technical,  there  is 
little  room  for  any  thing  more  than  dry  details,  and  clear  and 
accurate  statements.  The  subject  forbids  ornament  ;  and  it 
must  be  discussed  with  a  close  and  almost  servile  obedience 
to  authority.  When,  however,  a  doctrine  seemed  to  me  to 
require  some  qualification,  or  to  admit  of  a  fuller  exposition, 
which  might  be  usefully  brought  before  the  attentive  reader,  I 
have  endeavoured  to  make  the  notes  the  vehicle,  either  of  criti- 
cism, or  of  information.  I  have  quoted  passages  from  leading 
authorities  on  particular  points,  with  a  view  to  convey  to  the 
student  some  views,  which  a  brief  text  would  scarcely  suggest 
to  his  thoughts.  These  quotations  will  be  found,  as  I  trust, 
useful  in  explaining  difiiculties,  and  in  promoting  accurate  in- 
quiries, and  in  furnishing  hints  for  future  practice.  This  has 
not  been  the  least  laborious  part  of  the  work. 

The  structure  of  every  Treatise  on  the  subject  of  Equity 
Pleadings,  must  be  essentially  founded  on  Lord  Redesdale's 
admirable  work  on  Pleadings  in  the  Court  of  Chancery.  That 
Treatise  has  been  well  described  by -Lord  Eldon  to  be  '' a 
wonderful  effort  to  collect,  what  is  to  be  deduced  from  author- 
ities, speaking  so  little,  what  is  clear.  And  the  surprise  is  not 
from  the  difficulty  of  understanding  all  he  has  said  ;  but  that  so 
much  can  be  understood."  ^     Sir  Thomas  Plumer,  in  his  mas- 


1  Lord  Eldon,  Lloyd  v.  Johnes,  9  Vcb.  54. 
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Upon  a  review  of  his  book,  I  have  the  consolation  to  find,  that 
I  bad  not  overlooked  any  very  important  authorities  bearing  on 
this  subject.  I  have,  however,  availed  myself  of  his  learned 
researches  for  a  few  suggestions,  which  had  not  before  so 
plosely  attracted  my  attention. 

In  submitting  the  present  volume  to  the  profession,  I  beg  to 
return  my  grateful  acknowledgments  for  the  kind  manner,  in 
which  my  former  labors  have  been  received  ;  and  to  ask  an 
indulgent  consideration  for  that,  which  is  now  offered.  The 
task  has  been  one  of  severe,  and  exhausting  effort,  scarcely 
relieved  by  any  consoling  circumstance,  except  the  conscious- 
ness of  the  performance  of  duty.  It  has  been  difficult  to  keep 
vp  a  continued  attention  to  the  dry  details  of  technical  learning 
in  the  midst  of  noy  other  various  judicial  and  professorial  en- 
gagements. At  some  future  day  I  hope  to  find  leisure  to  com- 
plete my  original  design  by  furnishing  an  elementary  outline  of 
the  Practice  of  Courts  of  Equity,  from  the  first  inception  of 
the  cause,  through  all  its  various  stages,  to  the  execution  of  its 
final  decree,  under  the  orders  of  the  highest  Court  of  Appeal. 
Let  me  in  conclusion  say,  to  the  diligent  student,  that  a  thorough 
mastery  of  the  science  of  Equity  Pleadings,  if  not  absolutely 
indispensable  to  professional  success  and  eminence,  will,  at  all 
events,  be  found  in  a  very  high  degree  to  promote  them.  Let 
him  ponder  well  upon  the  admonition  contained  in  the  language 
of  that  great  jurist  of  antiquity,  Cicero,  —  "  Sic  igitur  instructus 
veniet  ad  causas  ;  quarum  habebit  genera  primum  ipsa  cognita ; 
erit  enim  ei  perspectum,  nihil  ambigi  posse,  in  quo  non  aut  res 
controversiam  faciat,  aut  verba  ;  res,  aut,  de  vero,  aut  de  recto, 
aut  de  nomine  ;  verba,  aut  de  ambiguo,  aut  de  contrario."^ 

Cambridok,  January  1, 1838. 

J  Cicero,  Orator,  ch.  34. 
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2  EQUITY    PLEADINGS.  [CH.  I. 

dence  of  every  civilized  country,  ancient  and  modern, 
has  established  certain  modes,  in  which  the  complaints 
and  defences  of  parties  are  to  be  brought  before  the 
public  tribunals;  and  has  authorized  the  latter,  by 
rules  and  orders,  to  prescribe  the  time,  the  manner, 
and  the  circumstances,  in  which  every  suit  is  to  proceed, 
from  its  first  institution  to  its  final  determination. 

^  2.  This  is  emphatically  true  in  the  jurisprudence  of 
England  and  America ;  and  is  not  only  exemplified  in 
the  proceedings  in  suits  at  Common  Law,  but  in  those 
also,  which  are  governed  by  the  larger  and  more  liberal 
doctrines  of  Equity.  Indeed,  in  the  latter,  as  well  as 
in  the  former,  there  are  many  rules  altogether  founded 
in  artificial  reasoning,  but  which,  nevertheless,  may  be 
affirmed,  with  few  exceptions,  to  be  greatly  promotive 
of  public  justice,  and  subservient  to  private  conven- 
ience. If,  here  and  there,  any  of  them  work  an  ap- 
parent hardship  or  mischief,  it  will,  on  close  examina- 
tion, be  found,  that  they  also  accomplish  much  gener- 
al and  permanent  good  ;  and  in  this  respect  they  par- 
take only  of  the  infirmity  of  all  general  rules,  which 
must,  in  particular  cases,  give  rise  to  some  inequali- 
ties, and  s^ut  out  some  individual  equities  and  rights. 

^  3.  The  design  of  the  present  Commentaries  is  to 
present  a  general,  but,  at  the  same  time,  an  accurate, 
outline  of  the  proceedings  in  Courts  of  Equity  from 
the  original  institution  of  a  suit  to  its  close,  and  to  ac- 
company the  same  with  such  explanations  and  illus- 
trations, as  may  serve  to  develope  the  principles,  on 
which  they  are  founded,  and  the  reasons,  by  which 
they  are  sustained.  It  will  not,  indeed,  be  possible,  in 
all  cases,  to  ascertain  these  principles  and  reasons  ;  for 
they  are  sometimes  lost  in  remote  antiquity,  and 
sometimes  they  depend  upon  rules  of  such  a  purely  ar- 
tificial character,  sdthough  arising  from  the  exercise  of 
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Court,  and  whether  interlocutory  or  otherwise,  which 
may  become  necessary  or  proper  for  the  due  conduct 
thereof  from  the  beginning  to  the  final  determination 
thereof. 

^  5.  Although,  in  a  general  sense,  the  distinction  be- 
tween the  pleadings  and  the  practice  in  a  suit  is  suffi- 
ciently obvious  from  the  foregoing  description  of  their 
respective  characters  and  objects ;  yet  it  is  not  easy, 
even  if  it  be  practicable,  wholly  to  separate  the  consid- 
erations belonging  to  the  one  from  those  belonging  to 
the  other.  The  principles,  which  regulate  the  plead- 
ings, are  sometimes  so  intimately  connected  with  the 
practice  of  the  Court,  as  to  the  time,  the  manner,  and 
the  circumstances,  which  affect  their  introduction  and 
use,  that  any  discussion  of  the  former  without  adverting 
to  the  latter  would  be  very  deficient  in  the  appropriate 
details,  and  imperfect  in  the  just  expositions  belonging 
to  the  subject.  Thus,  for  example,  it  is  the  proper 
office  of  pleading  to  ascertain,  what  facts  should  be 
charged  in  the  plaintiff's  statement  of  his  case ;  but,  if 
the  facts  are  imperfectly  stated,  the  time,  and  manner, 
and  circumstances,  in  which  the  plaintiff  will  be  per- 
mitted to  make  a  more  perfect  statement  of  his  case, 
by  way  of  amendment,  properly  belong  to  the  practice 
of  the  Court.  But  a  treatise,  which  should  embrace 
the  subject  of  the  amendment  of  pleadings,  without 
adverting  to  the  time,  the  manner,  and  circumstan- 
ces, under  which  such  amendment  could  be  made, 
would  be  manifestly  defective  in  its  most  important 
details. 

^  6.  In  the  present  Commentaries,  therefore,  mat- 
ters of  practice,  when  mixed  up  with  matters  of  plead- 
ing, will  be  occasionally  introduced,  whenever  they 
may  serve  better  to  explain  the  particular  topic  under 
consideration.     In  other  respects,  these  subjects  will 
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CHAPTER  II. 

BILLS    IN    EQUITY, GENERAL   NATURE   AND   FORM. 

§  7.  When  a  private  party  has  a  case,  which  he  is 
advised  is  redressible  only  by  an  application  to  a 
Court  of  Equity,  he  commences  his  suit  by  preferring 
to  the  Court,  having  jurisdiction,  a  w^ritten  statement 
of  his  case,  which  is  called  a  Bill  in  Chancery,  or  a 
Bill  in  Equity,  which  is  in  the  nature  of  a  petition  to 
the  Court,  and  sets  forth  the  material  facts,  and  con- 
cludes with  a  prayer  for  the  appropriate  relief,  or 
other  thing  required  of  the  Court,  and  for  the  usual 
process  against  the  parties,  against  whom  the  relief  or 
other  thing  is  sought,  to  bring  them  before  the  Court 
to  make  due  answer  in  the  premises.*  The  bill  is 
sometimes  called  an  English  Bill,  when  it  is  addressed 
to  the  High  Court  of  Chancery  in  England,  in  order 
to  distinguish  it  from  the  proceedings  in  suits  within 
the  ordinary  jurisdiction  of  that  Court  as  a  Court  of 
Common  Law,  which  latter,  though  now  in  the 
English  language,  were  anciently  in  the  French  or 
Norman  tongue,  and  afterwards  in  the  Latin ;  where- 
as Bills  in  Chancery  were  always,  or  at  least  from 
very  early  times,  preferred  in  the  English  language.^ 

§  8.  When  the  suit  is  instituted  on  behalf  of  the 
Crown  or  Government,  or  of  those,  who  partake  of  its 


1  Mitf.  Eq.  PI.  by  Jeremy,  7;  3  Wooddes.  Lect.  55,  p.  367-369. 
3  Mitf.  Eq.  PI.  by  Jeremy,  8.    See  Calendar  of  Proceedings  in  Chan- 
cery, printed  by  Parliament,  in  1827. 
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connection  with  the  Crown  or  Government,  of  the 
injury  to  which  he  has  a  right  to  complain.  In  such 
a  case,  his  personal  complaint  is  joined  to  and  incorpo- 
rated with  the  Information  given  to  the  Court  by  the 
oflScer  of  the  Crown  or  Government,  and  then  they 
form  together  an  Information  and  Bill,  and  are  so 
termed.*  Informations,  however,  differ  from  Bills  little 
more  than  in  name  and  form,  and  therefore  the  same 
rules  are  in  general  applicable  to  both.'  Informations 
respecting  charities  constitute  the  most  striking  excep- 
tion ;  for  in  these  the  Court  will  not  require  the  same 
strictness,  either  as  to  parties,  or  to  pleadings,  as  is 
ordinarily  required  in  Bills.  The  other  peculiarities  of 
Informations  are  too  few  to  justify  any  distinct  exam- 
ination.' The  subsequent  remarks  will  therefore  be 
mainly  confined  to  the  general  nature  and  structure  of 
Bills. 

^  9.  It  is  obvious,  that  every  Bill  must  have  for  its 
object  one  or  more  of  the  grounds,  upon  which  the 
jurisdiction  of  a  Court  of  Equity  is  founded.  That 
jurisdiction  sometimes  extends  to  the  final  decision  of 
the  subject-matter  of  the  suit ;  sometimes,  it  is  only 
ancillary  to  the  decision  of  a  present  suit  brought  or 


1  Mitf.  Eq.  PI.  by  Jeremy,  22,  23,  99,  100  ;  Cooper,  Eq.  PI.  1 ;  Attor- 
ney-General V.  Vivian,  1  Russ.  R.  235,  236  ;  Attorney-General  v.  Mayor 
of  Bristol,  3  Madd.  R.  319 ;  S.  C.  2  Jac.  and  Walk.  299 ;  1  Mont.  Eq. 
PL  eh.  4,  p.  87.  Sometimes,  in  cases  of  this  sort,  the  Crown  is  repre- 
sented by  the  Attorney-General  as  plaintiff,  and  by  the  Solicitor-General 
as  defendant,  in  the  same  suit,  where  there  are  conflicting  claims  between 
the  King  and  persons  partaking  of  his  prerogative  or  under  his  peculiar 
protection.  That  was  the  case  in  Attorney-General  v.  Mayor  of  Bristol, 
3  Madd.  R.  319,  S.  C.  2  Jac.  and  Walk.  294,  respecting  a  charity  ; 
Mitf.  Eq.  PI.  by  Jeremy,  22  note  (b)  ;  Attorney-General  «.  Vivian, 
1  Russ.  R.  226. 

9  Mitf.  Eq.  PI.  by  Jeremy,  99, 100 ;  Cooper,  Eq.  PI.  105, 106  ;  1  Mont. 
Eq.  PI.  ch.  3,  p.  81-86. 

3  Cooper,  Eq.  PI.  104-107;  Barton's  Suit  in  Eq.  25. 
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a  ruinous  infirmity.     But  of  this  more  will  be  said  in 
another  place. 

^11.  In  early  times,  as  might  well  be  supposed,  Bills 
were  in  their  structure  of  great  simplicity  and  brevity. 
The  cases,  in  which  resort  was  then  had  to  Equity 
jurisdiction,  were  comparatively  few,  and  the  facts 
were  of  no  great  complexity  or  difficulty  of  detail.  The 
rights  of  parties  depended  upon  titles  exceedingly  sim- 
ple in  their  nature  and  origin.  The  wrongs  to  be  re- 
dressed were  palpable  and  direct.  The  whole  busi- 
ness of  human  life  flowed  on  in  narrow  and  shallow 
channels ;  and  it  might  be  said,  almost  without  a  fig- 
ure, that,  as  the  stream  moved  along  with  its  slow  and 
languid  and  winding  cunpent,  it  might  be  sounded  and 
measured  to  its  very  depth  and  bottom  by  any  common 
mind.  The  cause  of  every  interruption  in  its  progress 
was  immediately  visible ;  and  the  remedy  to  be  applied 
was  as  clear,  as  the  ripple  of  the  stream,  which  indi- 
cated it,  to  the  most  careless  eye. 

§  12.  In  some  of  the  most  ancient  Bills,  as  appears 
by  the  records  in  the  Tower  in  London,  the  plaintiff 
did  not  pray  any  relief  or  any  process  ;  but  merely 
prayed  the  Chancellor  to  send  for  the  defendant,  or  to 
examine  the  defendant ;  and  in  others,  in  which  relief 
was  prayed,  the  prayer  of  process  was  various,  some- 
times a  writ  of  corpus  cum  causdy  sometimes  a  sxibpanaj 
and  sometimes  other  writs.^  Afterwards,  the  Bill  as- 
sumed a  more  regular  and  uniform  frame,  although  it 
was  very  unlike  that  belonging  to  the  present  day. 
In  the  form  alluded  to,  it  contained  a  statement  of  the 
facts  of  the  plaintiff^s  case,  followed  by  a  prayer  to  the 
Court  to  grant  suitable  relief,  and,  for  that  purpose,  that 
the  subpoena  of  the  Court  might  issue  to  bring  the  par- 

1  Cooper,  Eq.  PI.  3,  4. 
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plied,  become  the  means  of  eliciting  the  truth,  and 
often  of  saving  much  delay  and  inconvenience  and  ex- 
pense to  the  parties.^ 

^13.  Equity  Pleading  has,  indeed,  now  become  a 
science  of  great  complexity,  and  a  very  refined  species 
of  logic,  vi^hich  it  requires  great  talents  to  master  in  all 
its  various  distinctions  and  subtle  contrivances,  and  to 
apply  it,  with  sound  discretion  and  judgment,  to  all 
the  diversities  of  professional  practice.  The  ability  to 
understand,  what  is  the  appropriate  remedy  and  relief 
for  the  case ;  to  shape  the  Bill  fully,  accurately,  and 
neatly,  without  deforming  it  by  loose  and  immaterial 
allegations,  or  loading  it  with  superfluous  details;  and 
to  decide,  who  are  the  proper  and  necessary  parties  to 
the  suit ;  —  the  ability  to  do  all  this  requires  various 
talents,  long  experience,  vast  learning,  and  a  clearness 
and  acuteness  of  perception,  which  belong  only  to 
very  gifted  minds.'  Without  these,  diligence  and 
industry  will  not  always  ensure  success ;  although  it 
may  be  as  truly  said,  that,  without  the  latter  also, 
genius,  however  high,  will  find  itself  outstripped  in  the 
race,  and  be  compelled  to  pay  homage  to  inferior 
minds,  who  may  win  an  easy  triumph  by  steady  perse- 
verance against  the  bold,  but  irregular,  sallies  of  less 
wary  adversaries. 

§  14.  The  pleadings  in  Equity  were  probably  bor- 
rowed from  the  Civil  Law,  or  from  the  Canon  Law 
(which  is  a  derivative  from  the  Civil  Law),  or  fix)m 

1  Mitf.  Eq.  PI.  by  Jeremy,  47  ;  2  Mont.  Eq.  PL  311.  Note  T.  F.  — 
Mr.  Bell  (one  of  the  most  experienced  counsel  in  Chancery),  in  his  an- 
swers to  the  interrogatories  put  by  the  Chancery  Commissioners,  gave 
some  very  interesting  views  of  this  subject,  which  every  student  would 
do  well  to  peruse.  See,  especially,  his  answers  to  questions  from  Q.  5 
to  Q.  34,  in  the  Parliamentary  Report  of  the  Chancery  Commissioners, 
in  March,  1826,  Appx.  p.  1-3. 

8  See  Cooper,  Eq.  PI.  4. 
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Chancery  attained  more  extensive  jurisdiction,  and 
exercised  more  diversified  powers,  new  modes  of  pro- 
formed  into  what  they  called  articuli ;  and  upon  these  articuH  interroga- 
tories were  framed,  to  be  exhibited  to  the  witnesses.  But  the  witnesses 
were  not  obliged  to  answer  any  interrogatory,  which  was  not  framed  out 
of  one  of  the  articles.  Upon  these  interrogatories,  one  oC  the  judices  dati 
himself  examined  ;  and  the  depositions  were  taken  in  writing  by  a  notary, 
or  one  of  the  judge^s  clerks.  When  all  the  witnesses  were  examined, 
both  for  the  actor  and  reus,  then  they  published  the  depositions,  and 
gave  out  copies  of  them  to  both  parties ;  upon  which  the  jurisperiti  et 
patroni  made  the  orations  for  their  clients  before  the  judges,  and  then 
the  judges  pronounced  their  sentence,  which  was  given  to  the  praetor  to 
be  executed. 

'^  But,  to  describe  this  more  fully,  though  according  to  the  ancient  form, 
any  Roman,  who  had  a  demand  against  another,  might  drag  him  to  justice, 
ohtorto  collo,  as  they  called  it ;  yet  that  being  found  inconvenient,  they 
came  to  a  new  method,  which  was,  that  they  should  first  edere  actionem 
before  the  pretor ;  and  then  the  praetor  gave  him  out  his  proper  action, 
and  a  liberty  to  cite  the  party,  and  he  either  cited  him  by  himself,  or  by  a 
messenger  ;  and  then  the  defendant  was  either  obliged  to  go  along  with 
his  adversary,  or  give  security  to  appear ;  and  if  he  did  neither,  the  actor 
might  obtorto  collo  force  him  before  the  praetor.  When  the  reus  came  in 
before  the  praetor,  the  actor  did  produce  his  cause  of  complaint,  which 
was  sometimes  called  the  second  libel ;  for  the  first  libel  was  in  order  to 
obtain  the  power  of  citing,  and  was  called  the  libellus  supplex;  and  the 
second,  to  show  the  reus,  what  he  was  to  answer,  was  called  the  libeUus 
actionis  out  meritorius ;  and  then  the  actor  asked  of  the  praetor  potesiatem 
agendi,  that  is,  the  power  to  implead  the  defendant,  and  formulam,  con- 
taining the  form  of  the  action,  and  judicem,  who  was  to  hear  and  deter- 
mine the  matter. 

**  And,  for  that  end,  the  actor  did  summarily  show  before  the  praetor, 
how  the  action  accrued  ;  and,  if  it  was  founded  on  any  instrument,  he  pro- 
duced it ;  if  not,  a  witness  before  the  praetor.  He,  likewise,  the  reus,  pro- 
posed his  exceptions,  either  dedinatorice,  also  called  dilatorue,  or  peremp- 
toria;  though  the  peremptoriiB  might  also  be  put  in  before  the  judge. 
And  thus  the  cause  agdnitur  summatim,  as  they  call  it,  and  the  praetor 
determined,  whether  they  should  proceed  in  judgment  or  not.  If  the 
praetor  adjudged  they  were  to  proceed,  then  the  reus  was  either  to  yield, 
or  give  up  the  matter  in  demand,  or  contest  it,  which  was  the  litis  conies- 
taiio,  and  was  closed  before  the  praetor. 

'*  When  the  praetor  had  given  a  judge,  he  was  to  make  out  a  citation 
against  the  reus  to  appear  before  him,  and  there  the  first  act  was,  for 
the  defendant  to  answer  the  positions  on  the  libel.  After  those  positions 
were  answered,  the  next  citation  was  upon  the  articles,  upon  which  the 
defendant  was  to  bring  in  his  cross  interrogatories  -to  the  witnesses,  who 
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applied  to  the  peculiarities  belonging  to  certain  kinds 
of  Bills. 

^16.  The  most  general  division  of  Bills  is  into 
those,  which  are  original,  and  those,  which  are  not 
original.  Original  Bills  are  those,  which  relate  to 
some  matter,  not  before  litigated  in  the  Court  by  the 
same  persons,  standing  in  the  same  interests.^  Bills 
not  original  are  those,  which  relate  to  some  matter  al- 
ready litigated  in  the  Court  by  the  same  persons,  and 
which  are  either  an  addition  to,  or  a  continuance  of  an 
original  Bill,  or  both.'  There  is  another  class  of  Bills, 
which  is  of  a  mixed  nature,  and  sometimes  partakes  of 
the  character  of  both  of  the  others.  Thus,  for  exam- 
ple. Bills  brought  for  the  purpose  of  cross  litigation,  or 
of  controverting,  or  suspending,  or  reversing  some  de- 
cree or  order  of  the  Court,  or  of  obtaining  the  benefit 
of  a  former  decree,  or  of  carrying  it  into  execution, 
are  not  considered  as  strictly  a  continuance  of  the  for- 
mer Bill,  but  in  the  nature  of  original  Bills.*  And,  if 
these  Bills  require  new  facts  to  be  stated,  or  new  par- 
ties to  be  brought  before  the  Court,  they  are  so  far 
strictly  of  the  nature  of  supplemental  Bills.^  For  all 
the  objects  of  the  present  work,  this  last  class  may  be 
treated  as  included  in  that  of  Bills  not  original.^ 

§  17.  Original  Bills  may  be  again  divided  into 
those,  which  pray  relief,  and  those,  which  do  not  pray 
relief.*  In  a  broad  and  general  sense,  all  Bills  in 
Equity  may  be  said  to  pray  relief,  since  they  seek  the 


1  Mitf.  Eq.  PI.  by  Jeremy,  33 ;  Cooper,  Eq.  PI.  43.  »  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  33  ;  Cooper,  Eq.  PI.  44,  62. 

*  Mitf.  Eq.  PI.  by  Jeremy,  96,  97;  Cooper,  Eq.  PI.  100. 

5  Lord  Redesdale  has  treated  this  class  separately.  Mr.  Cooper  has 
treated  it  as  belongmg  to  the  class  of  Bills  not  original.  Mitf.  Eq.  PI. 
by  Jeremy,  33,  35,  80 ;  Cooper,  Eq.  PL  62. 

«  Mitf.  Eq.  PI.  by  Jeremy,  34  ;  Cooper,  Eq.  PI.  43,  44. 
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Bons,  for  the  safety  of  the  person  exhibiting  the  Bill.' 
(3.)  Bills  of  Certiorari,  which  pray  a  writ  of  certMMrari, 
in  order  to  remove  a  cause  from  an  inferior  Court  of 
Equity,  for  the  purpose  of  having  it  further  proceeded 
in,  and  decided  in  the  superior  Court  o(  Equity,  to 
which  the  process  is  returnable.*  This  last  Bill  is  rf 
rare  (if  any)  use  in  America,  and  is  not  of  very  fre- 
quent occurrence  in  England. 

§  19.  Original  Bills,  not  praying  relief,  are  of  two 
kinds.  (1.)  Bills  to  perpetuate  the  testimony  of 
witnesses,  or  to  examine  witnesses  de  bene  esse. 
(2.)  Bills  of  discovery,  technically  so  called;  that  is  to 
say,  Bills  for  the  discovery  of  facts  resting  within  the 
knowledge  of  the  party,  against  whom  they  are  exhib- 
ited, or  of  deeds,  writings,  or  other  things,  in  his  cus- 
tody or  power.*  Of  each  of  these  different  species  of 
original  Bills  we  shall  treat  more  at  large  hereafter. 

^  20.  Bills  not  original  (as  we  have  seen)  are  either 
( 1 .)  an  addition  to,  or  a  continuance  of,  an  original  Bill ; 
•  or  (2.)  they  are  for  the  purpose  of  cross  litigation,  or 
of  controverting,  or  suspending,  or  revereing  some 
decree  or  order  of  the  Court,  or  carrying  it  into  execu- 
tion.^ Of  the  former  kind  are,  (1.)  A  Supplemen- 
tal Bill,  which  is  merely  an  addition  to  the  original 
Bill,  to  supply  some  defect  in  its  frame  or  structure.^ 
'  (2.)  A  Bill  of  Revivor,  which  is  a  continuance  of  the 
original  Bill,  to  bring  some  new  party  before  the  Court, 
when,  by  death  or  otherwise,  the  original  party  has  be- 
come incapable  of  prosecuting  or  defending  the  suit, 

1  Mitf.  Eq.  PI.  by  Jeremy,  34,  48  ;  Cooper,  Eq.  PI.  43,  45;  Wyatt, 
Pr.  Reg.  78. 

a  Mitf.  Eq.  PI.  by  Jeremy,  34,  50;  Cooper,  Eq.  PI.  44,  50;  Wyatt, 
Pr.  Reg.  101. 

3  Mitf.  Eq.  PI.  by  Jeremy,  34,  61  ;  Cooper,  Eq.  PI.  44,  52,  57,  58, 

4  Cooper,  Eq.  PI.  62 ;  Mitf.  Eq.  PL  by  Jeremy,  35. 

5  Mitf.  Eq.  PI.  by  Jeremy,  35,  38 ;  Cooper,  Eq.  Pi.  6«. 
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those  Courts,  they  will  first  pass  under  our  considera- 
tion. 

^  23,  An  original  Bill,  praying  relief,  is  (as  we  have 
seen)  founded  upon  some  right  claimed  by  the  party 
plaintiff,  in  opposition  to  some  right  claimed,  or  wrong 
done,  by  the  party  defendant.  In  order  to  enable  the 
Court  to  understand  the  case,  and  to  administer  the 
proper  remedial  justice,  as  well  as  to  apprize  the  oppo- 
site party  of  the  nature  of  the  claim,  and  of  the  redress 
asked,  and  to  enable  him  to  make  the  proper  defence 
thereto,  it  would  seem  indispensable,  that  the  Bill 
should  contain  a  clear  and  exact  statement  of  all  the 
material  facts.  It  should,  therefore,  show,  with  rea- 
sonable certainty,  the  rights  of  the  plaintiff;  the  man- 
ner, in  which  he  is  injured  ;  the  person,  by  whom  it  is 
done ;  the  material  circumstances  of  the  time,  place, 
manner,  and  other  incidents  ;  the  particulars,  in  which 
he  wants  the  assistance  of  the  Court,  or  (in  other 
words)  the  relief,  which  he  seeks ;  the  prayer  therefor, 
and  also  that  the  defendant  may  answer  upon  oath  the 
matters  charged  against  him  ;  and  lastly,  that  the  case 
as  stated,  and  the  relief  as  asked,  are  properly  within 
the  jurisdiction  of  a  Court  of  Equity.* 

§  24.  On  the  other  hand,  the  plaintiff  need  not,  and, 
indeed,  should  not,  state  in  the  Bill  any  matters,  of 
which  the  Court  is  bound  judicially  to  take  notice,  or 
is  supposed  to  possess  full  knowledge.  Hence  it  need 
not  state  matters  of  law ;  or  legal  presumptions ;  or 
recite  public  acts  or  laws ;  or  aver  facts,  which  the 
Court  are  bound  judicially  to  know ;  such  as  the  divis- 
ions of  counties  ;  the  recognition  of  foreign  govern- 
ments by  our  own ;  the  course  of  practice  or  proceed- 
ings in  the  Court  itself;  or  any  other  facts  of  a  like 

1  Mitf.  Eq.  PI.  by  Jeremy,  37 ;  Cooper,  Eq,  PL  5. 
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presented  and  unfolded,  is  also  important  to  be  ma- 
turely considered ;  for  in  Equity,  as  well  as  in  Law, 
there  is  a  regular  order  and  method,  in  which  the 
pleadings  should  display  the  grounds  of  the  suit ;  and 
forms  are  sometimes  essential  to  the  promotion  of  real 
justice  between  the  parties,  not  only  as  the  means  of 
presenting  rights  with  certainty  and  clearness,  but  also 
of  vindicating  and  securing  them  by  just  limitations, 
and  definite  and  expressive  phraseology.  The  forms 
of  pleadings  in  Equity  have,  indeed,  undergone  many 
alterations  in  different  ages,  and  many  improvements 
have,  from  time  to  time,  been  engrafted  on  them. 
Lord  Coke's  remark  is  well  founded  in  this,  as  well  as 
in  many  other  cases  of  scientific  invention  ;  JWiil  simtU 
inventum  est  et  perfectum.^  The  pleadings  in  Equity, 
although  framed  with  a  regard  to  certainty  and  uni- 
formity, were  always,  in  their  style  and  character,  of  a 
more  liberal  and  less  technical  cast  than  those  at  the 
Common  Law.  At  first,  however,  they  were  somewhat 
loose  and  general  in  their  texture.  But  they  have 
gradually  attained  a  high  degree  of  exactness  and  ac- 
curacy of  statement ;  and,  without  being  positively 
bound  up  in  mere  technical  niceties  and  subtleties,  they 
have  become  subjected  to  many  rules  of  an  artificial, 
although  useful,  establishment,*  These  will  hereafter 
be  examined  at  large. 

§  26.  In  its  modern  structure,  a  Bill  is,  or  may  be, 
composed  of  nine  parts.  The  first  part  is  the  Direc- 
tion or  Address  of  the  Bill  to  the  Court,  from  which  it 
seeks  relief.  This  address,  of  course,  contains  the  ap- 
propriate and  technical  description  of  the  Court,  and 
must  be  varied  accordingly.^     The  second  part  is  the 

1  Co.  Litt.  230,  (a)  ;  Cooper,  Eq.  PI.  8.  2  Ante,  ^  12. 

3  Mitf.  Eq.  PI.  by  Jeremy,  42 ;  Cooper,  Eq.  PI.  9  ;  Barton's  Suit  in 
Eq.  26,  27.    In  England,  when  the  Bill  ifl  in  Chancery,  it  is  addressed  to 
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"Humbly  complaining,  sheweth  unto  your  Lordship 
(or  to  your  Honor,  or  Honors,  as  the  case  may  be), 

your  Orator,  A.  B.,  of ,  esquire."*  In  this  part,  also, 

are  sometimes  contained  the  names  and  appropriate 
descriptions  of  the  parties  made  defendants,  although 
they  are  now  usually  found  in  the  next  succeeding 
part.  The  object,  in  each  case,  of  giving  the  names 
and  descriptions  of  the  parties,  is  to  enable  the  Court, 
and  the  other  parties  in  interest,  to  know,  where  and 
to  whom  they  may  resort  to  compel  obedience  to  any 
order  or  process  of  the  Court,  and  especially  to  an  order 
for  the  payment  of  costs,  as  well  as  to  furnish  distinct 
means  of  decision,  in  all  future  controversies,  in  regard 
to  the  subject-matter  and  the  identity  of  the  parties.* 
^  27.  The  third  part  is  the  Premises^  or,  as  it  is 
more  usually  styled,  the  Stating-part  of  the  Bill,  which 

ant  is  '*  a  citixexi  of  New  Hampshire/'  On  account  of  the  omission  of 
such  an  allegation,  a  great  many  cases,  carried  by  appeal  to  the  Supreme 
Court  of  the  United  States,  have  been  dismissed  for  want  of  jurisdiction, 
as  it  has  been  held,  that  the  jurisdiction  of  the  Court  must  be  apparent 
on  the  record.  Bingham  v.  Cabot,  3  Ball.  R.  383 ;  Jackson  v.  Ashton, 
8  Peters,  R.  148.     See  Lord  Coningsby's  Case,  9  Mod.  R.  95. 

1  Barton's  Suit  in  Eq.  29,  30 ;  Van  Hey.  Eq.  DraAs.  3  ;  1  Mont.  Eq. 
PI.  76,  note  (e) ;  3  Wooddes.  Lect.  55,  p.  368,  369. 

»  Mitf.  Eq.  PL  by  Jeremy,  42,  43 ;  Barton's  Suit  in  Eq.  30,  note  (1) ; 

1  Mont.  Eq.  PI.  76,  and  note.     The  usual  description  of  the  plaintiff  is, 

"  Your  Orator,  A.  B.,  of ,  in  the  County  of ,  and  State  of , 

esquire."  If  the  suit  is  in  the  Circuit  Court  of  the  United  States,  it  is 
added,  '^  and  a  citizen  of  the  same  State."  The  like  description  is  given 
as  to  the  name  and  place  of  abode,  title,  profession,  or  business  of  the  de- 
fendant, viz.  **  C.  D.,  of ,  in  the  County  of ,  &c.,  merchant,"  &c. 

See  1  Montague,  Eq.  PI.  76,  and  note  (/).    See  Albretcht  v.  Sussman, 

2  Ves.  &  Beam.  323.  In  what  manner  the  omission  to  make  a  proper 
description  of  the  parties,  as  to  places  of  abode,  &c.,  is  to  be  taken  advan- 
tage of,  seems  to  be  a  matter  of  some  doubt.  Mr.  Montague  says,  that 
Lord  Redesdale,  in  the  first  edition  of  his  Treatise  on  Equity  Pleadings, 
said,  that  a  demurrer  would  hold ;  but  that  statement  is  omitted  in  the 
subsequent  editions,  which  leads  to  the  supposition,  that  his  Lordship, 
upon  further  reflection,  thought  differently.  If  a  special  demurrer  would 
not  be  proper,  perhaps  a  plea,  in  the  nature  of  a  plea  in  abatement,  might 
be  the  proper  mode  to  enforce  the  objection. 
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charge  or  statement,  however,  of  the  matter  of  fact  is 
sufficient ;  and  it  is  not  necessary  to  charge  minutely 
all  the  circumstances,  which  may  conduce  to  prove 
the  general  charge;  for  these  circumstances  are  prop- 
erly matters  of  evidence,  which  need  not  be  charged 
in  order  to  let  them  in  as  proofs.^  Thus,  under  a  Bill 
to  set  aside  an  award  for  fraud  and  partiality,  a  gener- 
al charge  of  the  fraud  or  partiality  will  authorize  the 
plaintiff  to  give  evidence  of  circumstances  tending  to 
establish  it,  although  those  circumstances  are  not 
charged  in  the  BilL* 

§  29.  The  fourth  part  is  what  is  commonly  called 
the  Confederating  part  of  the  BilL  It  contains  a  gen- 
eral allegation  or  general  charge  of  a  confederacy  be- 
tween the  defendants  and  other  persons  to  injure  or 
defraud  the  plaintiff.  The  usual  form  of  the  charge  is, 
that  the  defendants,  combining  and  confederating  to- 
gether, and  with  divers  other  persons  as  yet  to  the 
plaintiff  unknown,  but  whose  names,  when  discovered, 
he  prays  may  be  inserted  in  the  Bill,  and  they  be 
made  parties  defendants  thereto,  with  proper  and  apt 
words  to  charge  them  with  the  premises,  in  order  to 
injure  and  oppress  the  plaintiff  in  the  premises,  do  ab- 
solutely refuse,  &c.  or  pretend,  &c.*     The  practice  of 


Sidney  v,  Sidney,  3  P.  Will.  276  ;  Wa^kyns  «.  Watkyns,  2  Atk.  96  ; 
Whaley  v,  Norton,  1  Vern.  R.  483  ;  Clarke  v.  TurBton,  11  Ves.  240 ; 
Houghton  V.  Reynolds,  2  Hare,  R.  264,  266. 

1  Chicot  V.  Lequesne,  2  Ves.  317,  318  ;  Wheeler  «.  Trotter,  3 
Swanst.  177.     But  see  Post,  ^  265,  a, 

9  Chicot  V.  Lequesne,  2  Ves.  318 ;  Clarke  v.  Periam,  2  Atk.  337.  Bot 
sec  Post,  ^  265,  a. 

3  Mitf.  Eq.  PI.  by  Jeremy,  40,  43 ;  Cooper,  Eq.  PL  9 ;  Barton's  Suit 
in  Eq.  33 ;  Van  Hey.  Eq.  Drafts.  4  ;  1  Mont.  Eq.  PI.  77,  asd  note  (t). 
The  form  given  in  Van  Hey thuy sen's  Eq.  Drafts.  5,  is  as  follows ; 
*'  But  now  so  it  is,  may  it  please  your  lordship,  that  the  said  R.  H. 
combining  and  confederating  with  divers  persons  [or,  if  there  are  several 
drfendtaUs^  then  thus :  combining  and  confederating  with  the  siiid  C.  H. 
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inserted  in  Bills,  yet  it  is  treated  as  mere  surplusage ; 
so  much  so,  that  it  is  said,  that  the  general  charge  of 
combination  need  not  be  (although  it  usually  is)  denied 
or  responded  to  in  the  answer,  when  charged  in  the 
Bill ;  for  it  is  mere  impertinence.* 

^  30.  If  combination  or  confederacy  is  meant  to  be 
relied  on,  as  a  ground  of  equitable  jurisdiction,  it  can 
be  only  in  special  cases ;  and  then  it  must  be  specially 
and  not  generally  charged,  to  justify  an  assumption  of 
jurisdiction.*  In  the  case  of  a  Peer,  this  general 
charge  is  never  inserted  in  the  Bill,  either  from  re- 
spect to  the  peerage,  or  from  an  apprehension,  that 
such  a  charge  might  be  construed  to  be  a  breach  of 
privilege  of  the  Lords '  as  a  sort  of  scandaJum  magna" 
tum.^ 

1  Mitf.  Eq.  PL  by  Jeremy,  40,  41,  43  ;  Oliver  v.  Haywood,  1  Anst. 
82  ;  Wyatt,  Pr.  Reg.  63.  See  Rule  2l8t  of  the  Equity  Rules  of  the  Su- 
preme Court  of  the  United  States,  January  Term,  1842.  Post,  ^  34,  note. 

»  Mitf.  Eq.  PI.  by  Jeremy,  41. 

3  Mitf.  Eq.  PI.  by  Jeremy,  41 ;  Barton's  Suit  in  Eq.  33,  note ;  Cooper, 
Eq.  PI.  10,  11. 

^  The  following  passage  from  Lord  Redesdale's  Treatise,  contains  a  full 
exposition  of  the  nature  and  character  of  this  clause,  and  therefore  is  here 
given  at  large.  <'  It  is  the  practice  to  insert  in  a  bill  a  general  charge,  that 
the  parties  named  in  it  combine  together,  and  with  several  other  persons 
unknown  to  the  plaintiff,  whose  names,  when  discovered,  the  plaintiff  prays 
he  may  be  at  liberty  to  insert  in  the  bill.  This  practice  is  said  to  have 
arisen  from  an  idea,  that  without  such  a  charge  parlies  could  not  be  added 
to  the  bill  'by  amendment ;  and  in  some  cases  perhaps  the  charge  has  been 
inserted  with  a  view  to  give  the  court  jurisdiction.  It  has  been  probably 
for  this  reason  generally  considered,  that  a  defendant  demurring  to  a  biU 
comprising  persons,  whose  interests  are  so  distinct,  that  they  ought  not 
to  be  made  parties  to  the  same  bill,  ought  to  answer  the  bill  so  far  as  to 
deny  the  charge  of  combination.  The  denial  of  combination,  usually 
inserted  as  words  of  course  at  the  close  of  an  answer,  is  a  denial  of  un- 
lawful combination ;  and  it  has  been  determined,  that  a  general  charge  (^ 
combination  need  not  be  answered.  An  answer  to  a  charge  of  unlawful 
combination  cannot  be  compelled ;  and  a  charge  of  lawfdl  combination 
ought  to  be  specific  to  render  it  material.  For  where  persons  have  a 
•common  right,  they  may  join  together  in  a  peaceable  manner  to  defend 
that  right ;  and  though  some  of  them  only  may  be  mied,  the  rest  may  .oon- 
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^  32.  Care,  however  must  be  takeo',  that  the  Equity 
of  the  plaintiflPs  case  should  be  fully  averred  in  the 
stating  part  of  the  Bill ;  for  if  it  should  be  stated  only 
in  the  charging  part  of  the  Bill,  and  thus  consist  only 
in  the  pretences,  the  charges  in  answer  to  those  pre- 
tences, and  the  admissions,  it  has  been  held  not  to  be 
sufficient ;  for  there  ought  first  to  be  an  equitable  case 
averred;  and  then  the  pretences  and  charges  may 
properly  be  introduced  to  support  it,*  Therefore, 
when  a  Bill  prayed  an  account  of  rents  and  profits, 
and  stated  the  plaintifi*  to  be  the  heir  at  law,  and  the 
defendant  to  be  in  possession,  and  then  suggested,  that 
the  defendant  pretended  to  claim  under  some  fine  and 
demise ;  and  charged,  that  if  any  such  existed,  the 
testator  was  insane  at  the  time,  which  the  defendant 
at  other  times  admitted  :  the  Bill  was  held  on  demur- 
rer  to  be  unsupportable.^ 

^  32,  a.  Perhaps  the  principle  here  suggested  is 
somewhat  too  broadly  stated.  It  would  seem  to  be 
regularly  true,  where  the  defendant  sets  up  certain 
pretences,  followed  by  a  general  charge,  that  the 
contrary  of  those  pretences  is  the  truth ;  for  such  a 
general  denial  is  not  of  itself  an  allegation  or  aver- 
ment of  the  facts,  which  make  up  the  counter  state- 
ment ;  but  the  £cicts  themselves  should  be  specifically 
averred,  otherwise  the  charge  would  be  defective-. 
But  if  the  material  facts  are  specifically  averred,  there 
does  not  seem  to  be  any  positive  rule  of  law  which 
requires,  that  those  facts  should   be  averred   in   the 


and  at  other  times  he  alleges  and  pretends,  that,  &c.,  &c.;  whereas  your 
orator  chargeth  the  truth  to  be  (or  the  contrary  thereof  to  be  the  truth), 
&c.,  &c."  See  also  Mitf.  £q.  PI.  by  Jeremy,  40,  41,  43 ;  1  Mont.  £q. 
PI.  77,  and  note  (m). 

1  Flint  V.  Field,  2  Anst.  R.  543. 

3  Ibid.    Cooper,  £q.  PI.  11. 
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IS  properly  and  fully  set  forth  in  the  stadng  part  of  the 
Bill,  all  the  objects,  intended  to  be  accomplished  by 

the  Chancery  Commissioners,  of  the  9th  of  March,  1826  (Report  of  Ch. 
Commiss.  p.  106,  Propos.  157),  uses  this  language  with  reference  to  fic- 
tions in  injunction  causes :  *'  An  erroneous  notion  seems  to  have  taken 
possession  of  the  minds  of  some  persons,  that  counsel  are,  in  a  particular 
class  of  causes  at  least,  justified  by  the  existing  practice  of  the  Court  in 
inventing  a  case  for  the  plaintiff*,  or,  in  other  words,  in  framing  a  state- 
ment, which  has  no  existence  whatever,  in  point  of  fact,  though  it  is  the 
case  gravely  put  forward  by  the  Bill,  and  though  the  defendant  is  as 
gravely  called  upon  to  answer  it.  If  this  were  the  practice  of  the  Court 
of  Chancery,  it  would  call  for  the  most  severe  reprehension,  and  it  would 
obviously  require  an  alteration.  But,  as  the  notion,  although  to  a  very 
limited  extent,  has  prevailed,  however  inconsistent  in  itself  with  the  rule 
of  the  Court,  which  requires  the  signature  of  counsel  to  the  Bill,  and 
however  incompatible  with  the  best  interests  of  justice,  and  with  the 
honor  of  the  bar,  it  seems  expedient  to  provide,  by  an  express  resolution, 
that  no  counsel  should  prepare  or  settle  a  Bill,  without  written  instruc- 
tions from  the  solicitor,  and  that  the  signature  of  counsd  to  a  Bill  should, 
in  future,  be  considered  as  a  certificate,  that,  assuming  the  instructions  to 
be  correct,  it  is  not  unfit,  that  a  Bill  should  be  filed."  Sir  Lancelot  Shad- 
well's  Answer  to  Question  271,  in  the  Appendix  to  the  Report,  p.  206, 
shows,  that  the  practice  had  been  pursued  by  some  eminent  counsel. 
Mr.  Gresley,  in  his  Treatise  on  Evidence  in  Equity  (p.  14, 15),  has  intro- 
duced the  following  remarks  on  the  subject  of  fictitious  charges,  to  elicit 
facts  in  general  bills :  —  '*  The  latitude,  which  b  and  ought  to  be  allowed 
for  misstatements  in  the  bill,  inserted  for  the  purpose  of  grounding  in- 
terrogatories upon  them,  is  full  of  perplexing  considerations.  To  state 
deliberately  as  facts,  matters,  which  are  doubtful  or  untrue,  would  appear 
palpably  unjustifiable ;  but,  as  this  is  a  necessary  preliminary  for  putting 
many  questions  to  the  defendant,  which  he  ought,  for  the  furtherance 
of  justice,  to  answer,  it  has  become  a  practice,  which  the  courts  do  not 
check  :  at  least,  they  merely  take  care,  that  no  scandal  or  impertinence 
is  inserted,  and  sometimes,  when  the  case  has  been  very  unfairly  stated, 
they  visit  the  plaintiff*  with  costs.  In  suits,  where  the  common  injunc- 
tion is  prayed,  the  courts  have  been  considered  by  a  high  authority  to 
sanction  the  introduction  of  fiction,  and  the  Chancery  Commissioners, 
after  many  careful  inquiries  on  the  subject,  ventured  to  suggest  no  more 
than  that  the  plaintiff"  or  his  solicitor  should  '  annex  an  affidavit,  stating, 
that  the  Bill  is  not  filed  for  delay,  and  only  for  the  purpose  of  obtaining 
equitable  relief,  or  discovery  in  aid  of  a  proceeding  at  law.'  It  is  true, 
that  injunction  suits  seek,  besides  discovery,  another  relief  peculiar  to 
themselves,  but  the  principle  contained  in  the  proposition  is  a  good  one 
and  applicable  in  all  cases,  in  which  discovery  is  sought.  The  evidence 
of  Bilr.  Heald,  who  suggested  such  an  affidavit,  gives,  as  reasons  for  not 
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that  the  acts  com{dained  of  are  contrary  to  Equity,  and 
tend  to  the  injury  of  the  plaintiff,  and  that  he  has  no 
Remedy,  or  not  a  complete  remedy,  without  the  assist- 
ance of  a  Court  of  Equity.^  But  this  clause  is  wholly 
unnecessary,  for  it  will  not  of  itself  give  jurisdiction  to 
the  Court.  If  the  case  made  by  the  Bill  is  otherwise 
clearly  of  equitable  jurisdiction,  the  Court  will  sustain 
it,  although  the  clause  is  omitted.  If,  on  the  contrary, 
the  case  so  made  is  not  of  equitaUe  jurisdiction,  the 
Bill  will  be  dismissed,  notwithstanding  such  an  aver- 
ment is  made  in  it.  For  the  Court  cannot  assume 
any  jurisdiction,  except  upon  cases  and  principles, 
which  clearly  justify  its  interposition.*  At  best,  there- 
fore, the  clause  is  a  mere  superfluity.' 

1  Mitf.  Eq.  PI.  by  Jeremy,  43,  44 ;  Cooper,  Eq.  PI.  10,  11 ;  1  Mont. 
Eq.  PI.  78  ;  Barton's  Suit  in  Eq.  27,  28.  The  usual  formulary  is,  "  AU 
Tvhich  actings,  doings,  and  pretences  (of  the  said  confederates),  are  con- 
trary to  equity  and  good  conscience,  and  tend  to  the  manifest  [wrong] 
injury  and  oppression  of  your  orator  in  the  premises.  In  tender  considera- 
tion whereof,  and  for  as  much  as  (or,  for  that)  your  orator  is  (entirely) 
remediless  in  the  premises,  according  to  (or,  by)  the  strict  rules  of  the 
Common  Law,  and  can  only  have  relief  (or,  is  relievable  only)  in  a  Court 
of  Equity,  where  matters  of  this  nature  are  properly  cognizable  (and  re- 
lievable) ;  To  the  end,  therefore,"  &c.  1  Mont.  Eq.  PI.  78,  note  (p); 
Barton's  Suit  in  Eq.  36  ;  Van  Hey.  Eq.  Drafts.  6. 

»  Mitf.  Eq.  PI.  by  Jeremy,  44  ;  Cooper,  Eq.  PI.  10,  11 ;  Barton's  Suit 
in  Eq.  36,  and  note  ;  1  Mont.  Eq.  PI.  78 ;  Bateman  v.  Willoe,  1  Sch.  & 
Lefr.  204. 

3  The  2l8t  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  January  Term,  1842,  applies  to  the  confederacy,  the 
charging,  and  the  jurisdiction  parts  of  the  Bill,  and  is  as  follows  ;  '*  The 
plaintiff,  in  his  Bill,  shall  be  at  liberty  to  omit,  at  his  option,  the  part 
which  is  usually  called  the  common  confederacy  clause  of  the  Bill,  aver- 
ring a  confederacy  between  the  defendants  to  injure  or  defraud  the  plain- 
tiff; also  what  is  commonly  called  the  charging  part  of  the  Bill,  setting 
forth  the  matters  or  excuses,  which  the  defendant  is  supposed  to  intend  to 
set  up  by  way  of  defence  to  the  Bill ;  also,  what  is  commonly  called  the 
jurisdiction  clause  of  the  Bill,  that  the  acts  complained  of  are  contrary  to 
equity,  and  that  the  defendant  is  without  any  remedy  at  law ;  and  the 
Bill  shall  not  be  demurrable  therefor.  And  the  plaintiff  may,  in  the  nanar 
tyre  or  stating  part  of  his  Bill,  state  and  avoid  by  counter-averments,  at 
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cumstances,  which  may  be  attendant  upon  it,  and  the 
variations,  to  which  it  may  be  subject,  with  a  view  to 
prevent  evasion,  and  compel  a  full  answer.^  Hence  it 
is  called  the  interrogating  part  of  the  Bill,  since  it 
questions  the  defendant  as  to  the  truth  of  the  several 
statements  and  charges  in  the  Bill.^ 

§  36,  The  interrogating  part  of  the  Bill  being  orig- 
inally designed  and  used  to  compel  a  full  answer  to 
the  matters  contained  in  the  former  part  of  the  Bill,  it 
must  be  founded  on  these  matters.  Therefore,  if 
there  is  nothing  in  the  prior  part  of  the  Bill  to  warrant 
a  particular  interrogatory,  the  defendant  is  not  com- 
pellable to  answer  it.  This  rule  is  indispensable  for 
the  preservation  of  due  form  and  order  in  the  plead- 

^  Mitf.  Eq.  PI.  by  Jeremy,  44,  45 ;  Barton's  Suit  in  £q.  37,  and  note 
(2)  ;  Cooper,  Eq.  PI.  12. 

3  Barton's  Suit  in  Eq.  28-37,  and  note  ;  Cooper,  Eq.  PI.  12.  The 
usual  formulary  is,  *'  To  the  end,  therefore,  that  the  said  A.  B.  and  the 
rest  of  the  confederates  when  discovered,  may,  upon  their  several  and 
respective  corporal  oaths,  full,  true,  direct,  and  perfect  answer  make,  to 
all  and  singular  the  matters  herein  before  stated  and  charged  (or,  to  all 
and  singular  the  premises,  or,  to  all  and  singular  the  charges  and  matters 
aforesaid),  as  fully  and  particularly,  as  if  the  same  were  hereinafter  re- 
peated, and  they  thereunto  distinctly  interrogated  (or,  as  fully  in  every 
respect,  as  if  the  same  were  here  again  repeated,  and  they  thereunto  par- 
ticularly interrogated) ;  and  that  not  only  as  to  the  best  of  their  respective 
knowledge  and  remembrance,  but  also  as  to  the  best  of  their  several  and 
respective  information,  hearsay,  and  belief  (or,  according  to  the  best  of 
their  respective  knowledge,  information,  and  belief) ;  and,  more  especially, 
that  they  may  answer  and  set  forth  whether,  &c.  or  they  may  set  forth 
and  discover,  whether  they  do  not  know,  have  heard,  or  are  informed, 
and  in  their  conscience  believe  that,"  &c.  &c.  Van  Hey.  Eq*.  Drafts.  7 ; 
Barton's  Suit  in  Eq.  37 ;  1  Mont.  Eq.  PI.  78,  note  (t).  In  the  ancient 
forms,  the  Bill,  after  the  general  prayer,  that  the  defendants  may  upon 
oath  make  a  full,  true,  and  perfect  answer  to  all  the  charges  and  matters 
contained  in  the  Bill,  closed  with  a  prayer  for  relief  and  process  without 
putting  any  special  interrogatories,  as  this  general  requisition  was  sup- 
posed sufficient  to  compel  a  full  answer.  Barton's  Suit  in  Eq.  37,  note 
(2).  See  the  42d,  43d,  and  44th  of  the  Equity  Rules  of  the  Supreme 
Court  of  the  United  States,  January  Term,  1843,  cited  Post,  ^  846, 
note. 
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and,  under  an  allegation  of  a  fact,  interrogatories  may 
be  put  as  to  the  incidental  circumstances,  although  they 
may  not  as  to  any  distinct  subject.^  Thus,  for  exam- 
ple, if  there  is  a  general  charge,  that  money  has  been 
paid  as  the  consideration  of  a  contract,  that  general 
charge  will  entitle  the  plaintiff  to  put  all  questions 
upon  it,  which  are  material  to  make  out,  that  it  was 
paid,  how,  when,  where,  by  whom,  on  what  account, 
in  what  sums,  &c.  &c. ;  and  it  is  not  necessary  to  load 
the  Bill  by  adding  to  the  general  charge,  that  it  was 
paid,  all  the  circumstances,  in  order  to  justify  an  inter- 
rogatory as  to  the  circumstances.*  So,  if  a  Bill  is  filed 
against  an  executor  for  an  account  of  the  personal  es- 
tate of  the  testator,  upon  the  single  charge,  that  he  has 
proved  the  will,  may  be  founded  every  inquiry,  which 
may  be  necessary  to  ascertain  the  amount  of  the  estate, 
its  value,  the  disposition  made  of  it,  the  situation  of 
any  part  remaining  undisposed  of,  the  debts  of  the  tes- 
tator, and  any  other  circumstance  leading  to  the  ac- 
count required.^ 

^  38.  It  is  clear  from  what  has  been  already  said, 
that  the  interrogating  part  of  the  Bill  is  not  absolutely 
necessary ;  because,  if  the  defendant  fully  answers  to 
the  matters  of  the  Bill,  with  their  attendant  circum- 
stances, or  fully  denies  them  in  the  proper  manner  on 
oath,  the  object  of  the  special  interrogatories  is  com- 

1  Ibid. ;  Ante,  ^  28. 

»  Faulder'u.  Stuart,  11  Ves.  R.  296,  302;  Bullock  v.  Richardson,  11 
Ves.  R.  375 ;  1  Grant,  Ch.  Pr.  37. 

8  Mitf.  Eq.  PI.  by  Jeremy,  45  ;  Cooper,  Eq.  PI.  13  ;  1  Mdiit.  Eq.  PI. 
79,  and  note  (s),  I  have  here  used  the  very  words  of  Lord  Redesdale 
(which  are  elsewhere  quoted  as  direct  authority  to  this  point) ;  but  it 
seems  to  me,  that  the  proposition  is  stated  too  broadly ;  and  that  there 
should  be  a  charge,  not  only  that  the  executor  had  proved  the  will,  but 
that  he  had  received  assets,  in  order  to  found  the  interrogatories.  See 
Barton's  Suit  in  Eq.  32-36. 
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truth,  without  such  interrogatories,  it  would  be  im- 
practicable, in  many  cases,  to  extract  from  a  reluctant 

interrogation  at  the  end  of  each,  to  this  effect ;  whether  it  be  not  true  as 
stated,  or  in  some,  and  what  other  manner!  —  Those  are  not  the  words 
commonly  used.  The  pleader  is  obliged  to  vary  the  manner  of  the  ques- 
tion. It  is  Tery  difficult  to  explain,  unless  a  man  is  trjring  his  skill  as  a 
draftsman  against  an  unwilling  defendant,  how  difficult  it  is  ofien  to  ex- 
tract the  truth.  I  am  certain  in  such  cases  the  truth  could  not  be  ex- 
tracted, except  by  very  particular  interrogatories. 

''  Q.  9.  —  Do  you  then  apprehend,  that  it  would  not  answer  the  same 
effect,  if  a  form  of  words  could  be  devised,  generally  referring,  once  for 
all,  to  the  several  matters  before  stated,  and  calling  upon  the  defendant 
to  answer  them,  not  only  circumstantially,  but  to  speak  to  any  variance, 
within  his  knowledge  or  belief,  from  the  circumstances,  as  stated  1  —  I  do 
not  think  it  would  be  possible  to  frame  any  set  of  words,  which  would  an- 
swer that  purpose,  when  we  have  ?u  unwilling  defendant  to  deal  with. 

'*  Q.  10.  —  Is  it  not,  in  your  apprehension,  a  general  and  standing  role 
in  all  courts  of  justice,  without  its  being  so  expressed,  that  a  man,  who  is 
called  upon  to  answer  any  matters  stated  against  him,  shall  answer  them 
in  the  way  pointed  out,  not  according  to  the  circumstances  as  stated,  but 
according  to  any  variation  of  circumstances,  not  affecting  the  substance  of 
what  is  so  charged  1  —  I  believe  that  is  what  every  court  of  justice  would 
expect  of  an  honest  man,  giving  his  testimony  in  any  shape  whatsoever ; 
but,  unfortunately,  in  the  Court  of  Chancery,  we  have  very  oflen  to  deal 
with  men,  who  are  not  men  of  that  description.  Besides  that,  very  often 
the  defendants  are  so  ignorant,  and  sometimes  so  prejudiced  with  their 
views  of  the  case,  that  without  a  wish  to  disguise  the  truth,  they  will 
look  at  and  consider  the  allegation  in  a  very  different  way  from  that  in 
which  they  would,  if  they  were  indifferent  persons  ;  and  therefore  rather 
state  their  own  view  of  the  case,  than  give  a  direct  answer,  if  no  ques- 
tion is  put. 

*'  Q.  11.  — If  any  particular  question  should  be  omitted  in  the  interro- 
gating part  of  a  Bill,  or  should  not  be  put  with  sufficient  precision,  is  it 
sufficient  for  the  defendant,  when  challenged  for  not  answering  with 
sufficient  particularity,  to  allege,  that  the  question  was  no  more  particu- 
lar than  his  answer!  —  That  is  a  question,  on  which  I  have  always  had 
a  very  great  doubt  and  difficulty  ;  I  never  could  bring  my  mind  com- 
pletely to  any  general  rule  upon  the  subject.  When  arguing  exceptions 
before  the  master,  the  master  has  frequently  said.  It  is  your  fault,  that 
you  have  not  gone  further ;  your  interrogatories  should  be  much  mors 
particular. 

**  Q.  12.  —  Supposing  the  rule  of  the  court  to  be  fixed  one  way,  that  a 
man  shall  not  avail  himself  of  any  want  of  particularity  in  the  question, 
to  cover  any  want  of  particularity  in  his  answer,  do  not  you  suppose 
such  a  rule  would  go  a  great  way  to  prevent  the  necessity  for  such  par- 
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§  39.  The  practice  of  putting  special  interrogatories 
seems  to  have  been  derived  from  the  Civil  Law.  By 
that  law,  when  the  plaintiff  had  put  in  his  positions  or 
narrative  of  his  case,  the  defendant  was  to  put  in  his 
contestations  or  negations  of  those  positions  ;  and  the 
plaintiff  had  liberty  to  examine  the  defendant  upon 
interrogatories  to  supersede  the  necessity  of  proof. 
These  were  called  the  libellus  articulaim  ;  which  was 
generally  put  in  after  the  first  act,  or  proceeding, 
where  the  defendant  had  answered  the  positions.^  In 
Chancery  the  positions  and  the  libellus  articulatus  are 
thrown  into  one  Bill.  But  still  they  must,  as  in  the 
Civil  Law,  relate  the  one  to  the  other ;  and  hence  the 
rule,  that  the  interrogatories  must  arise  out  of  the  facts 
alleged  in  the  Bill,  may  be  readily  traced  back  to  its 
Roman  source.' 


per) ;  *  have  the  goodness  to  read  them,  and  let  ine  now  know,  which 
you  wish  to  stand.'  He  took  them,  and  read  them,  and  they  were  a  pal- 
pable contradiction  to  each  pther.  He  thanked  me  for  my  attention  to 
the  situation  in  which  he  would  have  been,  and  altered  the  one,  as  the 
fact  was.  Now,  that  gentleman,  I  believe,  did  not  wish  to  mislead  me  ; 
but  his  attention  being  directed  at  one  time  to  one  view  of  the  case,  and 
at  another  period  to  another  view  of  the  case,  he  had  fallen  into  an  unin- 
tentional mistake ;  and  I  am  persuaded,  that,  if  the  interrogatories  are 
not  put  pointedly,  there  will  be  many  mistakes  of  that  kind.  If  those* 
mistakes  did  not  occur,  it  would  very  frequently  happen,  that  even  if  a 
party  wished  to  state  a  fact  as  well  as  he  understood  it,  you  would  not 
get  at  the  whole  truth,  unless  you  put  the  question  to  him  in  detail.  la 
Bills,  which  are  chiefly  statements  of  deeds,  there  would  be  very  little 
difficulty  ;  but,  whenever  a  pleader  comes  to  a  complicated  statement  of 
facts,  it  is  necessary  to  be  very  precise  in  the  interrogatories.^'  Report 
of  Chancery  Commissioners,  9th  March,  1826,  Appx.  p.  1,2. 

^  Gilb.  For.  Rom.  90 ;  Ante,  ^  14,  and  note.  The  proceedings  in  the 
Ecclesiastical  Courts  bear  a  close  resemblance  to  those  of  the  Civil  Law. 
'*  In  the  Ecclesiastical  Courts,"  says  Mr.  Hare,  '^  where  the  defendant  is 
likewise  required  to  make  an  answer  or  discovery  upon  oath,  the  answer 
is  in  a  wholly  distinct  instrument  from  the  responsive  allegation,  which 
contains  the  defence."     Hare  on  Discov.  223. 

8  GUb.  For.  Rom.  90,  91;  Id.  21-24,26,27,  44,  45;  Ante,  ^  14, 
and  note. 
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^41.  It  has  been  said,  that  a  prayer  of  general  re- 
lief, without  a  special  prayer  of  the  particular  relief,  to 
which  the  plaintiff  diinks  himself  entitled,  will  be 
sufficient,  and  that  the  particular  relief,  which  the  case 
requires,  may  at  the  hearing  be  prayed  at  the  bar.* 
This,  as  a  general  rule,  may  be  true;  but  it  is  not 
universal.  Thus,  for  example,  an  injunction  will  not 
ordinarily  be  granted  under  a  prayer  for  general  re- 
lief; but  it  must  be  expressly  prayed ;  because  the 
defendant  might,  by  his  answer,  make  a  different  case 
under  the  general  prayer,  from  what  he  would,  if  an 
injunction  were  specifically  prayed.*     So,  a  writ  of  ne 

behalf  of  infants,  Courts  of  Equity  will  grant  relief  upon  any  matter  aris- 
ing upon  the  state  of  the  case,  though  it  be  not  particularly  mentioned 
and  insisted  on  and  prayed  by  the  Bill.  Stapilton  v.  Stapilton,  1  Atk. 
R.  6 ;  Attorney-General  o.  Jeanes,  1  Atk.  R.  355 ;  Attorney-General 
V,  Gleg,  1  Atk.  R.  356;  Attorney-General  v.  Scott,  I  Yes.  418;  At- 
torney-General V.  Burk,  18  Yes.  325 ;  Attorney-General  v,  Yivian,  1 
Russ.  R.  335;  Barton's  Suit  in  Eq.  40.  note  (t).  These  cases,  there- 
fore, constitute  exceptions  to  the  general  rule.  See  also  Attorney-General 
V.  Jackson,  11  Yes.  371,  372 ;  2  Mont.  Eq.  PL  note  B.  X.  p.  120,  121 ; 
Mitf.  Eq.  PI.  by  Jeremy,  27,  39,  and  note  (t)  ;  Id.  55,  note  (m) ;  Colton 
V.  Ross,  2  Paige,  R.  390. 

1  Mitf.  Eq.  PL  by  Jeremy,  38, 39 ;  Cooper,  Eq.  PL  14  ;  Barton's  Suit  in 
Eq.  40,  note  (1).  Wilkinson  v.  Beal,  4  Madd.  R.  408 ;  Cook  v.  Martyn, 
2  Atk.  3 ;  Grimes  v.  French,  2  Atk.  141 ;  Topham  v.  Constantino,  Tam- 
lyn,  R.  135 ;  Manaton  v.  Molesworth,  1  Eden,  R.  26,  and  note  (b) ;  Mitf. 
Eq.  PL  by  Jeremy,  46,  note  (x)  ;  3  Wooddes.  Lect.  55,  p.  372,  373. — 
In  Cook  V.  Martyn,  2  Atk.  3,  Lord-  Hardwicke  is  reported  to  ha^e  said  ; 
*'  Praying  general  relief  is  sufficient,  though  the  plaintiff  should  not  have 
been  more  explicit  in  the  prayer  of  the  Bill."  And  Mr.  Robins^  a  very 
eminent  counsel,  used  to  say,  general  relief  was  the  best  prayer  next 
after  the  Lord's  Prayer.  In  Dormer  v.  Fortescue,  3  Atk.  132,  Lord 
Hardwicke  quotes  the  same  expression,  and  attributes  it  to  a  Mr.  Dobbins, 
Quaere,  which  is  the  correct  name?  Mr.  Eden,  in  his  note  to  Manaton 
V.  Molesworth,  1  Eden,  R.  26,  note  (6),  says  it  was  Mr.  Robins;  and 
Lord  Northington,  in  the  same  case,  quotes  the  saying  as  a  common  one. 

*  Savory  v.  Dyer,  Ambl.  70,  note ;  Wright  v.  Atkins,  1  Yes.  &  B. 
314 ;  2  Story,  Comm.  on  Eq.  ^  862,  863 ;  Eden  on  Injunct.  ch.  3,  p. 
48 ;  Id.  Ch.  15,  p.  321 ;  1  Smith,  Ch.  Pr.  45.  And  it  seems,  that  the 
prayer  for  an  injunction  must  not  only  be  in  the  prayer  of  relief,  but  in 
the  prayer  of  process.    Wood  v.  Bradell,  3  Sim.  R.  273 ;  Hinde,  Ch.  Pr. 
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§  43.  On  this  and  many  other  accounts,  it  has  been 
very  properly  remarked,  that  the  prayer  of  a  Bill  de- 
mands a  good  deal  of  consideration  and  attention ;  and 
an  accurate  specification  of  the  matters  to  be  decreed 
in  complicated  cases  requires  great  discernment  and 
experience.*  Where  special  orders  and  provisional 
processes  are  required,  founded  on  peculiar  circum- 
stances, such  as  writs  of  injunction,  writs  of  ne  exeat 
regnOy  orders  to  transfer  funds,  or  to  preserve  property 
pending  the  litigation,  they  are  usually  made  the  sub- 
jects of  a  special  prayer.*  Indeed,  the  frequent  ap- 
plications made  for  amendments  of  the  prayers  of  Bills 
is  a  proof  at  once  of  the  value  of  special  prayers,  and, 
also,  of  the  intrinsic  difficulty  of  foreseeing  all  the  exi- 
gencies, which  may  arise  in  the  progress  of  a  suit, 
which  may  require  new  relief. 

§  44.  The  ninth  part  of  the  Bill  is  the  Prayer  of 
process^  to  compel  the  defendant  to  appear,  and 
answer  the  Bill,  and  abide  the  determination  of  the 
Court  on  the  subject.  Care  must  be  taken  in  this 
part  of  the  Bill  to  insert  the  names  of  all  persons, 
who  are  intended  to  be  made  parties;  for  it  is  a 
general  rule,  that  none  are  parties,  although  named  in 
the  Bill,  againt  whom  process  is   not  prayed.*     The 


Suit  in  Eq.  41,  note  (1) ;  Cooper,  Eq.  PI.  14 ;  3  Wooddes.  Lect.  55,  p. 
371 ;  Colton  v,  Ross,  2  Paige,  R.  396 ;  Lloyd  v.  Brewster,  4  Paige, 
R.  637. 

1  Cooper,  Eq.  PI.  13 ;  3  Wooddes.  Lect.  55,  p.  372. 

9  Cooper,  Eq.  PI.  13,  14  ;  Mitf.  Eq.  PI.  by  Jeremy,  46,  47 ;  Barton's 
Suit  in  Eq.  41,  note  (2) ;  Moore  v.  Hudson,  6  Madd.  R.  218 ;  Hinde,  Ch. 
Pr.  17,  18. 

3  Cooper,  Eq.  PI.  16;  Fawkes  v.  Pratt,  1  P.  Will.  593;  Windsor*. 
Windsor,  2  Dick.  707 ;  Brasher  t.  Van  Cortlandt,  2  John.  Ch.  R.  245. 
It  is  said,  in  Haddock  v.  Tomlinson,  2  Sim.  &  Stu.  219,  not  to  be  neces- 
sary  to  pray  process  against  persons,  who  are  charged  in  the  Bill  to  be 
out  of  the  jurisdiction.  It  was  held,  in  Munoz  v.  De  Tastet,  1  Beayan, 
R.  109,  note,  and  recognized  by  the  Master  of  the  Rolls,  in  Brooks  «. 
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England,  a  letter  missive  requesting  the  defendant  to 
appear  and  answer  the  Bill  is  first  prayed,  and  on  his 
default  the  prayer  of  a  subpoena.^  In  the  case  of 
corporations  aggregate,  the  process  of  subpoena  is  the 
same  as  in  ordinary  cases;  but  the  Bill  sometimes 
prays,  that  in  case  of  their  default  to  appear  and 
answer  the  Bill,  the  writ  of  distringas  may  issue  to 
compel  them  to  do  so.*     In  cases,  where  the  writ  of 

shall  seem  agreeable  to  equity  and  good  conscience) ;  and  your  orator 
shall  ever  pray."  Barton's  Suit  in  Eq.  41,42;  1  Mont.  Eq.  PI.  80, 
note  (y) ;  Van  Hey.  Eq.  Drafts.  9 ;  Hinde,  Ch.  Pr.  17,  18.  When  the 
Bill  is  only  for  discovery,  or  to  perpetuate  the  testimony  of  witnesses, 
the  clause  following  the  words,  '*  to  answer  all  and  singular  the  prem- 
ises," is  omitted,  as  no  decree  is  asked  or  is  proper.  Barton's  Suit  in 
Eq.  43,  note  (1). 

^  In  England,  in  case  any  defendant  has  privilege  of  peerage,  or  is  a 
Lord  of  Parliament,  a  prayer  for  a  letter  missive  to  him,  requesting  him 
to  appear  and  answer  the  Bill,  is  put  in  (as  is  stated  in  the  text)  before 
the  prayer  of  process  of  suboepna.  And  the  prayer  of  the  latter  is  only 
in  default  of  the  defendant's  compliance  with  that  request.  The  usual 
form  is,  '*  May  it  please,  &c.  to  grant  unto  your  orator  your  Lordship's 
letter  missive,  to  be  directed  to  the  said  defendant,  the  Earl  of,  &c.,  desir- 
ing him  to  appear  and  answer  your  orator's  Bill,  or  in  default  thereof, 
his  Majesty's  most  gracious  writ  of  subpcena,"  &c.  Barton's  Suit  in  Eq. 
42,  note  ;  1  Smith,  Ch.  Pr.  75,  76,  97.  In  case  the  Attomey-Greneral, 
as  an  officer  of  the  crown  or  government,  is  made  a  defendant,  the  Bill, 
instead  of  praying  process  against  him,  prays,  that  he  may  answer  it  upon 
being  attended  with  a  copy.  Mitf.  Eq.  PI.  by  Jeremy,  46  ;  Cooper,  Eq. 
PI.  16,  17 ;  Barton's  Suit  in  Eq.  42,  note ;  Com.  Dig.  Chancery,  D.  3 ; 
Gilb.  For.  Rom.  66-67. 

»  Cooper,  Eq.  PI.  16, 17.  Mr.  Cooper  (Eq.  PI.  16,  17)  says,  that  "  In 
the  case  of  a  corporation  aggregate,  where  the  answer  is  under  the  com- 
mon seal,  the  Bill  must  pray,  that  a  writ,  called  a  writ  of  distringas, 
may  issue  under  the  great  seal,  which  is  for  the  purpose  of  distraining 
them  by  their  goods  and  chattels,  rents  and  profits,  until  they  obey  the 
summons  or  direction  of  the  Court."  From  this  language  it  would  seem 
indispensable,  in  a  suit  against  such  a  corporation,  to  insert  a  prayer  for 
such  a  writ.  But  I  cannot  find  any  sufficient  authority  for  such  a  position. 
It  seems  no  more  necessary,  than  it  would  be  in  common  cases  to  pray 
for  an  attachment  and  other  processes,  when  the  party  does  not  appear 
and  answer ;  and  this  is  never  done.  The  right  to  the  ulterior  processes 
results  from  the  general  authority  of  the  Court  to  compel  obedience  to  its 
own  commands.    The  distringas  is  to  compel  the  corporation  to  answer  as 
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by  that  law.^  And,  perhaps,  the  authority  to  issue 
it  was  derived  from  the  statute  of  West.  2,  ch.  24, 
which  gave  authority  to  the  Chancellor  to  issue  new 
writs  in  cases,  where  the  existing  writs  did  not  afibrd 
a  remedy  for  cases,  falling  under  the  like  right.^  It 
bears  a  close  analogy,  also,  to  the  citation,  or  voccUio 
injus^  of  the  Civil  and  Canon  Law;  and,  considering 
that  the  Chancery  was  in  those  early  times  in  the 
possession  of  the  ecclesiastical  dignitaries,  it  is  by  no 
means  improbable,  that  it  was  modelled  upon  the  basis 
of  the  latter.' 


1  GUb.  For.  Rom.  37. 

9  Bartoa'8  Suit  in  Eq.  61,  note  (1) ;  3  Black.  Comm.  52,  53.  See  3 
Reeves,  Hist,  of  Law,  IdS  ;  Treatise  of  Subpcena  in  Harg.  Law  Tracts, 
324,325,332,333;  Id.  301. 

3  See  Halifax,  Anah  of  Civ.  Law,  ch.  9,  p.  109,  ch.  10,  p.  122 ;  Con- 
set's  Pract.  26 ;  Barton's  Suit  in  Eq.  61,  note  (1) ;  Gilb.  For.  Rom.  21, 
26,  27.  Mr.  Barton,  in  hb  Treatise  on  Suits  in  Equity,  p.  61,  not^  (1), 
has  made  the  following  remarks  on  the  writ  of  subpcena :  *'  This  writ 
answers  to  the  CUatio  certis  de  causis  in  the  Civil  Law  (see  Gib.  Cod.  T. 
xliv.,  c.  2).  It  was  first  applied  to  the  purpose  of  compelling  an  appear* 
ance  to  a  suit  in  Equity  in  the  reign  of  Richard  U.  when  Bishop  Wal- 
tham,  then  Chancellor,  appears  to  have  adopted  it  in  pursuance  of  Stat. 
West.  2,  c.  24,  which  (to  prevent  the  multiplicity  of  petitions  to  Parlia- 
ment for  the  formation  of  writs  adapted  to  such  new  cases  as  were  daily 
arising)  enacted  that '  quotiescunque  de  catero  evenerit  in  Cancellariay  quod 
in  uno  casu  reperiiur  breve,  et  in  consimili  casu  cadente  sub  eodemjure^  ei 
aimili  indigente  remedio,  non  reperitur,  concordent  clerici  de  Ckmcellaria  in 
brevifaciendo.^  This  writ  was  always  vehemently  opposed  by  the  Coorts 
of  Common  Law;  -and  having  sometimes,  it  seems,  been  issued  upon 
groundless  allegations,  it  was  enacted  by  15  Hen.  VI.  c.  4,  at  the  insti- 
gation of  the  Commons,  that  no  writ  of  subpcena  should  be  granted  in 
future,  till  surety  had  been  found  to  answer  to  the  party  aggrieved  for  his 
damages  and  expenses,  in  case  the  plaintiff  failed  to  make  good  the 
charges  in  his  Bill.  This  security  however  has  long  fallen  into  disuse  (a 
matter  there  is  frequently  reason  to  lament) ,  and  is  now  required  only  in 
cases^  where  the  plaintiff  either  resides  abroad,  or  is  likely  soon  to  quit 
the  kingdom. 

'*  A  custom  formerly  prevailed  (though  contrary  to  the  more  ancient 
practice)  of  issuing  the  subpcena  before  the  Bill  had  been  filed.  This 
gave  rise  to  the  statute  of  3  and  4  Ann.  c.  16,  by  which  it  is  provided, 
that  *  no  subpcena,  or  any  other  process  for  appearance,  do  issue  out  of 
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^  47.  We  may  conclude,  what  is  here  said  on  the  gen- 
eral structure  and  form  of  a  Bill,  by  the  remark,  that 


answer,  one  really  is  obliged,  I  think,  to  come  to  that  conclusion  :  I 
never  could  bring  my  mind  to  any  other  conclusion. 

*'  Q.  25.  — After  all  the  pains  you  have  taken  in  framing  a  Bill,  hare 
you  not  found  yourself  frequently  disappointed,  and  obliged  to  reframe 
your  Bill,  in  order  to  obtain  a  full  answer?  —  Certainly.  And  in  cases, 
where  a  defendant  is  desirous  to  give  a  full  answer,  where  the  answer  is 
to  be  obtained  first  through  the  medium  of  a  solicitor,  who  perhaps  has 
not  time  to  attend  to  this  business  himself ;  next,  by  extracting  it  from  a 
man,  who,  if  a  man  of  moderate  intelligence,  is  still  not  used  to  technical 
language,  or  used  to  give  those  precise  answers,  which  a  witness  ought 
to  do  ;  if  you  do  lay  the  positive  questions  before  those  persons,  you  will 
seldom  be  able  (even  if  they  wish  to  give  you  all  the  information  they 
possess)  to  get  it  from  them ;  you  will  get  a  great  deal  of  information, 
probably,  that  you  do  not  want,  but  they  will  omit  very  material  points ; 
and  it  is  not  till  instructions  are  sent  back  two  or  three  times,  pointing 
their  attention  particularly  to  the  interrogatories,  and  writing  down,  per- 
haps, the  interrogatory  with  your  own  hand,  or  the  essential  part,  that 
you  are  able  to  get  out  the  truth.  I  recollect  one  case,  which  occurred  to 
myself  in  practice ;  I  could  not  get  my  client  to  answer  a  particular  part 
of  a  Bill.  The  parties  took  exceptions  more  than  once ;  they  thought  we 
were  keeping  back  something  or  other.  At  last  my  client,  the  solicitor, 
said  to  me,  '  Really,  I  do  not  know  how  to  give  you  any  further  informa- 
tion.' I  said,  '  You  must ;  the  other  parties  insist  upon  it;  and  if  you 
cannot  give  further  information,  your  client  must  go  to  the  Fleet,  and 
remain  till  he  does  give  further  information.'  At  last  I  prevailed  upon 
him  to  set  seriously  to  the  business,  and  he  procured  information,  which 
decided  the  case :  but  it  decided  it  in  favor  of  my  client. 

**  Q.  26.  —  As  it  must  frequently  happen,  that  the  statements  of  a  Bill, 
either  in  the  whole  or  in  great  part,  are  such,  that  beforehand  the  pleader 
perfectly  well  knows  the  defendant  is  incapable  of  giving  an  answer. 
When  that  case  occurs,  would  it  not  be  sufficient,  as  a  general  rule, 
that  the  plaintiff  should  confine  his  interrogatories  to  those  points  only,  to 
which  he  knows,  or  suspects,  or  believes  the  defendant  is  able  to  give  an 
answer  ?  —  The  difficulty  in  doing  that,  is  this  :  The  formal  parts  of  a  Bill 
one  is  obliged  to  leave  to  clerks,  or  to  junior  pupils,  and  it  would  be 
almost  impossible  to  get  through  business  with  the  despatch  required,  if 
we  were  obliged  to  look  into  it  with  such  minuteness  as  to  fix  on  those 
parts,  if  they  could  be  distinguished. 

'*  Q.  27.  —  Would  it  be  attended  with  advantage,  if  the  pleader  were  to 
pencil,  for  the  use  of  his  clerk,  those  parts,  to  which  he  wishes  to  confine 
his  interrogatories?  —  I  do  not  think  it  could  be  done.  If  the  point  is 
material  to  the  case  made  against  the  defendant,  whether  he  knows  it  er 
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of  this  rale  is,  to  secure  regularity,  relevancy,  and  de- 
cency in  the  allegations  of  the  Bill,  and  the  responsi- 
bility and  guaranty  of  counsel,  that  upon  the  instrac- 
tions  given  to  them,  and  the  case  laid  before  them, 
there  is  good  ground  for  the  suit  in  the  manner,  in 
which  it  is  framed.  Hence  it  is,  that  counsel  are  held 
responsible  for  the  contents  of  the  Bill ;  and  if  it  con- 
tains matter,  which  is  irrelevant,  impertinent,  or  scan- 
dalous, such  matter  may  be  expunged  ;  and  the  counsel 
may  be  ordered  to  pay  costs  to  the  party  aggrieved,* 
And  this  duty  has  been  enforced  by  several  pointed 
general  orders  of  the  Court  of  Chancery.^ 

^  48.  The  subject  of  scandal  and  impertinence  in  a 
Bill,  as  well  as  the  general  rules  and  principles,  which 
apply  to  the  material  allegations  of  a  Bill,  as  to  cer- 
tainty, and  accuracy,  and  fulness  of  statement,  and 
other  matters,  will  be  more  fully  considered  hereafter.' 
It  is  sufficient,  in  this  place,  to  have  explained  the 
general  nature  and  character  of  this  part  of  Equity 
Pleadings/  Our  next  inquiry  will  be,  as  to  the  persons, 
who  may  sue,  and  be  sued,  by  a  Bill  in  Equity,  and 
the  manner,  in  which  the  suit  is  to  be  brought,  and 

1  Milf.  Eq.  PI.  by  Jeremy,  48 ;  Cooper,  Eq.  PL    18,  19  ;  GUb.  For. 
Rom.  210,  211 ;  Emerson  v.  Dallison,  1  Ch.  H.  194;  Supra,  note, 
a  Beames,  Ord.  in  Chanc.  25,  69,  70,  165  - 167. 

3  Post,  ^  266,  863. 

4  As  to  scandal  and  impertinence  in  interrogatories  to  witnesses,  and 
also  in  the  answers  of  witnesses,  it  may  be  here  stated,  that  the  Court 
will  refer  the  depositions  to  a  Master  to  ascertain  such  matters,  and  if  he 
reports,  that  there  is  such  scandal  and  impertmence,  the  same  will  be 
ordered  to  be  expunged  from  the  depositions,  and  the  costs  paid  by  the 
offending  party.  Thus,  if  there  has  been  impertinence  and  scandal  in 
the  interrogatories,  the  solicitor,  who  drew  them,  may  be  required  to  pay 
the  costs.  Post,  ^  266-268.  If  scandal  or  impertinence  is  in  the 
answer  of  witnesses,  not  specifically  called  for  by  the  interrogatories,  as 
in  their  answers  to  the  general  interrogatory,  the  witnesses  will  be  liable 
to  pay  the  costs.  Gude  v.  Mumford,  2  Younge  &  Coll.  445-448. 
Post,  \  880,  a. 
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CHAPTER   III. 

BILL    IN    EQUITY PARTIES,    WHO    HAVE    CAPACITY    TO 

SUE    AND    BE    SUED. 

^  49.  In  the  &st  place,  then,  let  us  consider,  who 
may  sue  in  Equity.  The  King  or  Government  may 
(as  has  been  already  stated)  sue  in  a  Court  of  Equity, 
not  only  in  suits  strictly  on  behalf  of  the  Crown  or 
Government,  for  its  own  peculiar  rights  and  interests ; 
but  also  on  behalf  of  the  rights  and  interests  of  those, 
who  partake  of  its  prerogative,  or  claim  its  peculiar 
protection.^  In  all  such  cases  the  suit  is  instituted 
by  the  proper  public  officer,  to  whom  that  duty  is  en- 
trusted ;  and  this  ordinarily  is  the  Attorney-General.^ 
Where  the  suit  immediately  concerns  the  rights  and 
interests  of  the  Crown,  the  public  officer  sues  in  his 
own  official  name  without  uniting  that  of  any  other 
person.  But  where  the  suit  does  not  immediately 
concern  the  rights  or  interests  of  the  Crown,  but  only 
of  those,  who  partake  of  its  prerogative,  or  are  under 
its  peculiar  protection,  or  the  subject  matter  is  publici 
juris,  there  the  Attorney- General  sues  generally  (but 
it  is  not  absolutely  necessary),  at  the  relation  of  some 
other  person,  who  is  named  as  relator  in  the  Bill,  and 
who  becomes  thereby  responsible  for  the  costs.^ 

1  Ante,  ^  8  ;  Mitf.  Eq.  PI.  by  Jeremy,  4,  21  -  24  ;  Cooper,  Eq.  PI.  21, 
22,  101,  102;  Attorney-General  v,  Vernon,  1  Vem.  R.  277,  282; 
S.  C.  370, 1  Mont.  Eq.  PI.  34.  Edwards  on  Parties  in  Equity,  60,  61. 
Calvert  on  Parties,  ch.  3,  ^  26,  p.  301  -  308. 

9  Ibid. 

3  Ante,  ^  8  ;  Mitf.  Eq.  PI.  by  Jeremy,  22-24  ;  Cooper,  Eq.  PI.  21, 
22,  101,  102  ;  Attorney-General  v.  Vivian,  1  Russ.  R.  235-237 ;  1  Mont. 
Eq.  PI.  34.    Calvert  on  Parties,  ch.  3,  ^  26,  p.  301  -  308. 
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ica  the  two  former  are  either  wholly  unknown,  or,  if 
known  at  all,  are  of  very  limited  local  existence. 
Alienage  alone  does  not  in  either  country  constitute  a 
general  disability  to  sue  in  Courts  of  Law  or  of 
Equity  ;  but  only  alienage  combined  with  the  chaAc- 
ter  of  enemy.  An  alien  friend  has  a  right  to  sue  in 
any  Court ;  an  alien  enemy  is  incapable  of  suing 
while  he  remains  an  enemy,  at  least  unless  under 
very  special  circumstances.^ 

^  52.  The  ground  of  this  distinction  may  be  stated 
almost  in  the  very  language  of  a  distinguished  Judge. 
Alien  friends  come  into  the  country,  either  (as  was 
formerly  the  case)  with  a  letter  of  safe  conduct,  or 
under  a  tacit  permission,  which  presumes  that  authori- 
ty. So,  if  they  continue  to  reside  here  after  a  war 
breaks  out  between  the  two  countries,  they  remain 
under  the  benefit  of  that  protection,  and  are  imjdiedly 
temporary  subjects  of  the  country,  where  they  reside. 
But  if  the  right  of  suing  for  redress  of  the  injuries, 
which  they  receive,  were  not  allowed  them,  the  pro- 
tection afforded  would  be  incomplete,  and  merely, 
nominal.  This  claim  to  the  protection  of  the  courts 
of  the  country  does  not  apply  to  those  aliens,  who 
adhere  to  the  public  enemies  of  the  country.  They 
seem,  upon  every  principle,  to  be  incapacitated  from 
suing  either  at  Law  or  in  Equity.' 

§  53.  A  doubt  has  arisen,  whether  this  doctrine  is 
applicable  to  Bills  of  discovery,  as  it  clearly  is  to  Bills 

PI.  111-115;  Cooper,  Eq.  PI.  26;  Calvert  on  Parties,  ch.  3,  ^  28, 
p.  313. 

'  Mitf.  Eq.  PI.  by  Jeremy,  229 ;  Cooper,  Eq.  PI.  27  ;  2  Mont.  Eq.  PI. 
114,  115;  Daubigny  v.  Davallon,  2  Anst.  R.  462,  467;  Albretcht  ©. 
Sussman,  2  Ves.  &  B.  323;  Edwards  on  Parties  in  Equity,  216- 
218;  Calvert  on  Parties,  ch.  3,  ^  27,  p.  311,  312;  Pisani  v.  Lawson,  6 
Adolph.  &  Ellis,  90. 

^  Lord  Ch.  Baron  Macdonald  in  Daabigny  v.  Davallon,  2  Anst.  R.  467. 
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^  64.  But,  although  an  alien  friend  is  not  incapaci- 
tated to  sue  in  Courts  of  Equity ;  yet  this  doctrine  is 

plaintiff  for  a  discovery  to  enable  him  to  commence  a  suit  at  law  (proba- 
bly in  England).  The  discovery  was  denied;  and  certainly  the  plaintiff 
could  not  have  maintained  the  suit  at  law  in  an  English  Court ;  and  if  he 
meant  to  institute  it  in  the  enemy's  country,  it  was  open  to  the  like  ob- 
jection, that  he  ought  not  to  be  aided  there.  The  other  case  in  the 
Exchequer,  cited  in  2  Yes.  &  B.  334,  326,  seems,  from  the  remarks  of 
the  Vice-Chancellor,  to  have  been  a  Bill  for  a  discovery  filed  by  the  party, 
who  was  the  original  defendant  in  a  suit  at  law  in  England^  to  obtain 
evidence  to  serve  as  a  defence  in  that  suit.  Now,  if  the  original  plaintiff 
could  proceed  in  the  suit  at  law  against  the  original  defendant,  notwith- 
standing his  being  an  alien  enemy  (which  it  seems  difficult  on  principle  to 
maintain),  it  seems  but  just  and  reasonable,  that  the  defendant  should  be 
treated  throughout  as  entitled  to  use  all  the  evidence  authorized  by  law 
in  his  defence.  The  original  plaintiff  ought  not  to  be  permitted  in  the 
suit  at  law  to  treat  the  original  defendant  as  competent  to  be  sued,  and  at 
the  same  time  to  treat  him  as  incompetent  to  sue  in  equity  ;  or,  in  other 
words,  as  incompetent  to  make  a  full  defence  to  the  suit  at  law.  The 
suing  of  an  alien  enemy  in  an  English  court  at  law,  might  well  be  deemed 
on  the  part  of  the  plaintiff  an  admission  of  the  competency  of  the  defend- 
ant to  be  sued,  and  a  waiver  of  any  objection  to  his  alienage.  A  Bill  in 
Equity  for  a  discovery  may  be  filed  by  an  alien  enemy  in  the  courts  of  the 
country,  of  which  he  is  the  enemy,  under  circumstances,  which  may 
require,  or  at  least  may  admit  of  very  difl!erent  legal  considerations.  He 
may  file  such  a  Bill  in  aid  of  a  suit  brought,  or  intended  to  be  brought  by 
him  as  plaintiff  at  law,  in  the  courts  of  the  country,  where  he  brings 
his  Bill ;  or,  in  the  courts  of  the  country,  of  which  he  (the  plaintiff)  is 
a  subject ;  or,  in  the  courts  of  a  neutral  country.'  In  all  these  cases,  it 
would  seem  clear,  that  his  personal  disability  to  sue,  ought  to  preclude 
him  from  making  use  of  such  a  Bill  of  discovery  in  aid  of  such  a  suit. 
On  the  other  hand,  the  plaintiff,  filing  a  Bill  for  a  discovery,  may  be  an 
alien  enemy,  who  is  sued  at  law  as  a  defendant  in  the  courts  of  the  coun- 
try, of  which  he  is  the  enemy  ;  or,  in  the  courts  of  a  neutral  country. 
There  may  be  good  grounds  for  saying,  that,  in  the  two  latter  cases,  he 
ought  not  to  be  permitted,  on  account  of  his  personal  disability,  to  main- 
tain a  Bill  for  a  discovery  in  aid  of  his  defence  to  the  suit  at  law  in  a 
foreign,  hostile,  or  neutral  country,  which  would  not,  or  at  least  might  not 
apply  with  equal  force  to  the  former  case.  If  a  suit  can  be  maintained  at 
law  against  an  alien  enemy  in  the  courts  of  a  country,  where  he  happens 
to  be,  or  to  whose  jurisdiction  he  is  already  subjected,  there  is  the  strong- 
est reason  for  saying,  that  he  ought  to  be  entitled  to  use  all  proper  means 
to  establish  his  defence  upon  the  merits  against  such  a  suit.  An  alien 
friend,  it  is  well  known,  may  maintain  a  Bill  for  a  discovery  in  aid  of  a 
suit  in  a  foreign  country.  2  Story,  Comm.  on  Eq.  Jurisp.  ^  1496.  But 
see  contra,  9  Sim.  180. 
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its  courts,  it  might  become  a  just  cause  of  war.^  It  i^ 
true,  that  no  sovereign  is  so  entitled  to  sue,  unless  he 
has  been  recognized  by  the  government  of  the 
country,  in  which  the  suit  is  brought.  But  this  is  a 
mere  result  of  the  principle  of  the  law  of  nations, 
which  deems  such  recognition  necessary,  before  he  is 
entitled  to  be  treated  as  a  sovereign  in  a  foreign 
country.*  In  respect  to  foreign  corporations,  either 
private,  or  merely  municipal,  there  seems  no  just 
ground  to  deny  their  competency  to  sue  in  Courts  of 
Equity ;  and  it  has  accordingly  been  a  general  prac- 
tice to  maintain  suits  by  them,  as  founded  in  the 
principles  of  international  justice  and  amity.* 

§  66.  Partial  incapacity  to  sue  exists  in  the  case  of 
infants,  of  married  women,  of  idiots,  and  lunatics, 
and  other  persons,  who  are  incapable,  or  are  by  law 
specially  disabled,  to  sue  in  their  own  names,  such, 
for  example,  as  in  some  of  the  States  of  America,  are 
common  drunkards,  who  are  under  guardianship. 

§  67.  And  first  in  relation  to  infants.  —  An  infant  is 
incapable,  by  himself,  of  exhibiting  a  Bill,  as  well  on 
account  of  his  supposed  want  of  discretion,  as  of  his 
inability  to  bind  himself,  and  to  make  himself  liable  to 


1  Hallett  V.  King  of  Spain,  2  Bligh,  R.  60,  N.  S. ;  King  of  Spain  ». 
Machado,  4  Russ.  R.  225,  560 ;  Same  v.  Mendazabel,  5  Simons,  R.  596 ; 
Edwards  on  Parties  in  Equity,  33  -  35  ;  Calvert  on  Parties,  ch.  3,  ^  27, 
p.  310,  311. 

9  City  of  Berne  v.  Bank  of  England,  9  Ves.  347 ;  Bolder  r.  Bank  of 
England,  10  Ves.  352 ;  Bolder  v.  Lord  Huntingfield,  11  Ves.  283  ;  Gel- 
ston  V.  Hoyt,  3  Wheat.  324 ;  Cooper,  Eq.  PI.  119,  122.  By  the  Con- 
stitution of  the  United  States,  foreign  sovereigns  and  states  are  expressly 
authorized  to  sue  in  the  Courts  of  the  United  States. 

3  Society  for  Prop.  Gospel  ».  Wheeler,  2  Gallia.  R.  105 ;  Society  for 
Prop.  Gospel  v.  New  Haven,  8  Wheat.  R.  464 ;  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  R.  370  ;  Henriquez  «.  Dutch  East  India  Co.,  2  Lord 
Ray.  1532 ;  South  Carolina  Bank  v.  Case,  8  Barn.  &  Cresw.  427 ;  Bank 
of  Scotland  v.  Ker,  8  Simons,  R.  246. 
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to  be  matter  of  great  doubt)  sue  by  his  guardian  in 
ordinary  cases. ^ 


I  At  law,  an  infant,  having  a  guardian,  may  sue  by  his  guardian,  as 
such,  or  by  his  next  friend,  though  he  must  always  defend  by  his  guar- 
dian. 2  Inst.  361 ;  1  Black.  Comm.  464.  Why  he  should  not  be  permit- 
ted to  sue  and  be  sued  in  Equity  in  the  same  manner,  does  not  seem  to 
be  easily  explicable  upon  principle.  It  is  commonly  said,  that  in  Equity 
he  must  defend  himself,  as  at  law,  by  his  guardian  ;  but  that  he  cannot 
sue  by  his  guardian,  but  only  by  his  next  friend.  It  is,  however,  laid 
down  in  the  Practical  Register  (Wyatt,  Pr.  Reg.  212),  that  "  It  should 
seem,  that  an  infant  may  sue  in  Equity,  either  by  himself,  by  prochein 
ami,  or  by  guardian,  as  the  Court  pleases."  And  it  is  added;  '*  So  it 
should  seem  he  may  defend,  &c.  But  the  course  is  not  to  call  the 
guardian  by  that  name,  but  by  the  name  of  next  friend ;  yet  if  he  is  call- 
ed by  the  name  of  guardian,  it  is  no  cause  of  demurrer."  The  same  doc- 
trine is  laid  down  in  the  Cursus  Cancell.  (p.  463),  where  it  is  also  ex- 
plicitly stated,  that  an  infant  may  defend  by  either  of  these  ways.  The 
Pract.  Reg.  cites  Tothill,  10,  108,  109,  in  support  of  its  positions;  but 
they  are  cases  of  the  answer  of  an  infant.  And  in  Wood  v,  Norton, 
Tothill,  109,  a  demurrer,  because  an  infant  sued  by  his  prochein  ami^ 
and  not  by  his  guardian,  was  overruled.  See  also  Co.  Litt.  135  (b); 
Hargrave's  note  (1).  When  it  is  said,  that  he  must  sue  and  be  sued  by 
his  guardian,  it  is  not  to  be  understood,  as  of  course,  that  it  is  by  his  gen- 
eral guardian,  but  by  his  guardian  ad  litem,  admitted  by  the  Court  for 
this  purpose.  The  person,  so  admitted  as  guardian  ad  litem,  is  usually, 
unless  special  reasons  to  the  contrary  appear,  the  general  guardian,  if  the 
infant  have  any.  Where  an  infant  sues,  or  defends  at  law  by  his  guar- 
dian, the  latter  must  have  a  warrant ;  though  if  he  sues  by  his  next  friend, 
the  prochein  ami  need  not ;  but  both  the  guardian  and  prochein  ami  must 
be  admitted  by  the  Court  in  Equity  as  well  as  at  law.  Chandler  v.  Vi- 
lett,  2  Saund.  117  (/) ;  Mr.  Sergeant  Williams's  note  (1) ;  Fitz.  N.  B. 
27, 1.  (63, 1.) ;  1  Tidd.  Pr.  ch.  3,  p.  70 ;  Turner  «.  Turner,  2  Str.  709.  ^ 
Lord  Coke  has  remarked,  that  in  our  books  the  names  of  guardian  and 
prochein  ami  are  sometimes  taken  the  one  for  the  other,  because  the 
guardian  and  prochein  ami  are  oflentimes  all  one,  as  the  guardian  in 
aocsige  \a  also  procfiein  ami,  2  Inst.  261.  The  authority  of  a  prochein 
ami  to  sue  for  an  infant  seems  derived  from  certain  statutes  passed  in  the 
reign  of  Edward  I.  Stat,  of  Westm.  1,  ch.  48,  (2  Inst.  261) ;  and  Stat, 
of  Westm.  2,  ch.  15,  (2  Inst.  390)  ;  Co.  Litt.  135,  {b)  ;  Harg.  note  (1); 
Turner  v.  Turner,  2  Str.  709.  In  practice,  in  the  Courts  of  Law,  an 
infant  generally  sues  by  his  prochein  ami ;  but  in  all  cases  defends  by  his 
guardian.  2  Saund  R.  117  (/)  ;  Sergeant  Williams's  note  (1)  ;  Co. 
Litt.  135,  (b)  ;  Harg.  note  (1).  Perhaps  the  rule  in  Equity  may  not  be 
different  in  substance  from  that  at  law :  though  the  practice  may  be 
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Other  suit.^  This  course  is  indispensable  to  the  secu- 
rity of  the  rights  of  the  infant,  since  his  consent  to  a 
Bill  filed  in  his  name  is  not  necessary.^ 

^61.  In  the  next  place,  in  relation  to  married 
women,  or,  as  they  are  technically  called,  femes  co- 
vert. Xfeme  covert^  if  her  husband  is  banished,  or  has 
abjured  the  realm,  or  has  been  transported  for  felony, 
may,  both  at  Law  and  in  Equity,  maintain  a  suit  in 
her  own  name,  as  a  feme  sole.*  But,  except  in  these, 
and  some  other  privileged  cases  of  a  kindred  nature,^  a 
feme  covert  cannot,  at  Law,  sue  except  joindy  with 

1  Mitf.  Eq.  PL  by  Jeremy,  27,  28 ;  Cooper,  Eq.  PL  28,  29 ;  Gage  v. 
Stafford,  1  Ves.  R.  544,  545. 

«  Mitf.  Eq.  PL  by  Jeremy,  28 ;  Cooper,  Eq.  PL  27,  28 ;  Turner  v. 
Turner,  2  Eq.  Abridg.  238 ;  S.  C.  2  Str.  708 ;  Andrews  «.  Cradock, 
Prec.  Ch.  376. 

3  Mitf.  Eq.  PL  by  Jeremy,  28  ;  Co.  Litt.  132,  (b)  ;  Id.  133;  Coojwr, 
Eq.  PL  24,  30 ;  Countess  of  Portland  v.  Prodgers,  2  Vem.  104  ;  New- 
some  V.  Bowyer,  3  P.  Will.  37,  38 ;  1  Fonbl.  Eq.  B.  1,  ch.  2,  ^  6, 
note  (p). 

^  That  there  are  some  other  excepted  or  privileged  cases,  has  been 
solemnly  decided.  Thus,  it  has  been  held,  that  if  the  husband  is  an 
alien  enemy,  his  wife,  domiciled  in  the  realm,  may  sue  as  ^ftmesoU, 
Deerly  v.  Countess  of  Mazarine,  1  Salk.  116  ;  S.  C.  1  Ld.  Raym.  147. 
So,  where  the  husband  is  an  alien  domiciled  abroad,  and  has  never  been 
within  the  realm,  or  where  he  has  voluntarily  abandoned  her  here,  and  is 
under  a  disability  to  return.  De  Graillon  v.  L'Aigle,  1  Bos.  &  PolL  357 ; 
Kay  V.  Duchess  De  Pienne,  3  Campb.  123.  So,  where  the  husband  has 
deserted  the  wife  in  a  foreign  country,  and  she  comes  here  and  maintains 
herself  as  9k  feme  sole,  Gregory  v.  Paul,  15  Mass.  R.  31.  So,  where 
the  husband  in  a  foreign  state  compels  his  wife  to  leave  him,  and  she 
comes  here,  and  maintains  herself  as  dkfeme  sole.  Abbot  v.  Bayley,  6 
Pick.  R.  89.  These  last  two  cases,  it  will  be  seen,  were  decided  in 
America ;  but  they  seem  well  supported  by  the  principles  established  in 
the  English  cases.  The  eases  of  Walford  v.  De  Pienne,  2  Esp.  R.  554 ; 
Franks  v.  De  Pienne,  2  Esp.  R.  587,  and  De  Gaillon  v.  L'Aigle,  1  Bos. 
&  Pull.  357,  went  much  farther.  But  it  is  questionable,  whether  these 
latter  cases  would  now  be  supported  in  England,  as  they  were  greatly 
modified,  if  not  overturned,  by  the  cases  of  Kay  ».  De  Pienne,  3  Campb. 
R.  123  ;  Marshall  v,  Rutton,  8  T.  R.  545 ;  Bogett  v.  Frier,  11  East,  301 ; 
Farrar  v,  Granard,  4  Bos.  &  Pull.  80 ;  Clancy  on  Marr.  Women,  57-62 ; 
Calvert  on  Parties,  ch.  3,  ^  21,  p.  265-274. 
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exhibit  a  Bill  as  her  next  friend,  without  her  consent ; 
whereas,  an  infant's  consent  to  a  Bill  filed  in  his  name 
is  not  necessary.*  Where  a  suit  is  brought  by  the 
husband  in  his  own  name  and  in  that  of  his  wife,  it  is 
considered  as  his  suit  only,  and  accordingly  it  will  not 
be  absolutely  binding  on  her.^ 

^  62.  In  like  manner,  the  husband  may  sue  the 
wife  in  Equity,  for  the  purpose  of  enforcing  his  own 
marital  rights  against  her  property,  whether  such  rights 
result  from  her  ante-nuptial  agreement,  or  from  the 
general  principles  of  Law  or  Equity;'  or  whenever 
he  seeks  relief  upon  some  claim  adverse  to  or  in  op- 
position to  his  wife ;  ^  for  (it  has  been  well  said)  it  is 
constant  experience,  that  the  husband  may  sue  the 
wife,  or  the  wife  the  husband  in  Equity,  notwith- 
standing, at  Law,  neither  of  them  can  sue  the  other.* 

§  63.  In  cases,  where  the  wife  has  a  separate  prop- 
erty, it  is  often  stated,  that  in  respect  to  this  property, 
she  may  sue  and  be  sued  in  Equity,  as  a  fe^m  nolt^ 
Perhaps  this  is  laying  down  the  rule  too  broadly ;  for  it 
is  the  ordinary  course,  at  least  for  conformity's  sake,  to 
join  the  husband  in  such  cases  as  a  party.  In  prac- 
tice, where  the  suit  is  brought  by  the  wife  for  her 
separate  property,  the  husband  is  sometimes  made  a 
co-plaintiff.     But  this  practice  is  incorrect ;  and  in  all 

1  Mitf.  Eq.  PI.  by  Jeremy,  28  ;  Cooper,  Eq.  PI.  30 ;  Andrews  v. 
Cradock,  Prec.  Ch.  376 ;  S.  C.  1  Eq.  Abridg.  239 ;  Pennington  ».  Al- 
Tin,  1  Sim.  &  Stu.  264. 

s  Grant  v.  Van  Schoonhoven,  9  Paige,  R.  255.     Post,  ^  361. 

8  2  Story  on  Eq.  Jurisp.  ^  1368 ;  Cannal  ».  Buckle,  2  P.  Will.  243, 
244;  Calvert  on  Parties,  ch.  3,  ^  21,  p.  265-274. 

^  Hanrott  v.  Cadwallader,  2  Russ.  &  Mylne,  545. 

^  Cannal  v.  Buckle,  2  P.  Will.  243,  244 ;  Ex  forte  Strangeways,  3 
Atk.  478:  1  Fonbl.  Eq.  B.  1,  ch.  2,  ^6,  note  (n) ;  Brooks  «.  Brooks, 
Prec.  Ch.  24  ;  Mitf.  Eq.  PI.  by  Jeremy,  28. 

«  2  Story  on  Eq.  Jurisp.  ^  1368  ;  Newsome  v.  Bowyer,  3  P.  Will.  38, 
Mr.  Cox's  note  A.  • 
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adverse  interest,  he  is  a  necessary  and  proper  party 
defendant.     Where  he  has  no  such  interest,  it  is  still 


be  the  jast  amount  of  her  right,  because  the  account  taken  under  the  pro- 
ceedings may  not  have  been  properly  taken  ;  and  if  the  principle  be,  as 
I  think  it  is  in  those  cases,  that  the  wife  is,  as  to  her  separate  estate,  en- 
titled to  prosecute  the  suit  by  her  own  authority,  independently  of  her 
husband,  there  seems  to.  be  no  reason  why  a  suit,  instituted  by  her  hiw- 
band,  should  bind  her,  —  why  she  may  not,  at  any  time,  institute  a 
new  suit  for  the  same  matter  by  her  next  friend,  or  why  a  decree  (not 
being  a  decree  for  a  specific  sum  secured  by  the  Court  for  her  separate 
use,  and  there  being  no  evidence  that  it  was  prosecuted  with  her  con- 
sent and  authority)  should  be  a  bar  to  a  new  suit  instituted  by  her  next 
friend.  It  is  true,  as  was  stated  by  Sir  John  Leach,  in  Smyth  v.  Myers, 
(3  Madd.  474,)  that  the  husband,  by  joining  the  wife  as  a  co-plaintijOf, 
admits,  that  the  property,  sought  to  be  recovered,  or  secured,  is  the 
separate  property  of  the  wife ;  but  the  wife  appears  to  be  further  entitled 
to  have  the  amount  of  the  sum,  to  be  recovered,  or  secured,  ascer- 
tained by  a  proceeding  of  her  own,  independently  of  her  husband,  and 
the  party  sought  to  be  charged  is  entitled  to  be  protected  against  a 
subsequent  independent  claim  of  the  wife.  And  in  the  subsequent  cause  of 
Hughes  V.  Evans,  (1  Sim.  &  Stu.  1B5,)  Sir  J.  Lea&h,  upon  the  authorities 
of  Griffith  V.  Hood  and  Pawlet  v.  Delavel,  there  cited  to  him,  stated,  that 
where  the  husband  and  wife  join  in  the  suit  as  plaintiffs,  or  answer  as 
co-defendants,  it  is  to  be  considered  as  the  suit  or  defence  of  the 
husband  alone,  and  that  it  will  not  prejudice  a  future  claim  by  the 
wife  in  respect  of  her  separate  estate  :  and  on  that  opinion  he  acted  in 
Reeve  v.  Dalby,  (2  Sim.  &  Stu.  464.)  It  was  argued^  that  these 
authorities  do  not  apply  to  cases,  in  which  there  is  no  dispute  between 
husband  and  wife ;  but  in  considering  them,  I  think,  that  they  do  not 
admit  of  that  limitation,  and  it  is  necessary  to  regard  the  interests  of 
all  parties.  Not  only  ought  the  wife  to  be  protected  in  the  enjoyment  of 
her  separate  property,  but  the  parties  also,  who  are  sued,  ought  to  be 
protected  against  concurrent  or  consecutive  demands  of  the  husband  suing 
in  the  names  of  himself  and  his  wife,  and  of  the  wife  suing  by  her  next 
friend.  If  such  suits  were  allowed,  it  is  obvious,  that  great  oppression 
might  be  practised  by  the  husband  and  wife  acting  in  concert  together. 
It  is,  I  presume,  for  reasons  of  this  nature,  that  the  Vice-Chancellor  has, 
in  several  instances,  the  notes  of  some  of  which  I  have  seen,  made  orders 
to  amend  Bills  filed  by  the  husband  and  wife  for  the  separate  estate  of  the 
wife,  by  making  the  husband  a  defendant,  and  inserting  the  name  of  a 
next  friend  for  the  wife  as  plaintiff;  and  in  the  case  of  Sigel  v.  Phelps, 
(7  Sim.  239,)  he  intimated  his  intention  to  dismiss  the  Bill,  if  the  defend- 
ants would  not  consent  to  a  decree.  And  it  is  for  the  same  reason,  that 
I  have,  though  I  admit  with  reluctance,  come  to  the  conclusion,  that  I 
ought  to  allow  this  demurrer.     I  say  with  reluotance,  beoanse  I  think, 
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^  64.  In  the  next  place  in  relation  to  Idiots  and 
Lunatics.  The  care  and  commitment  of  the  custody 
of  the  persons  and  estates  of  idiots  and  lunatics  are 
in  England  the  special  prerogative  of  the  Crown,  and 
are  always  entrusted  by  the  Crown  under  the  royal 
sign-manual  to  the  person  holding  the  great  seal.^ 
By  virtue  of  this  authority,  whenever  any  person  is  by 
an  inquisition  found  to  be  an  idiot  or  lunatic,  the 
person,  holding  the  great  seal,  commits  the  custody  of 
the  person  and  estate  of  such  idiot  or  lunatic  to  some 
suitable  person  or  persons,  who  is  or  are  since  called 
the  committee  or  committees  of  the  idiot  or  lunatic. 
In  all  such  cases  the  idiot  or  lunatic  must  sue  by  the 
committee  or  committees  of  their  estates,  all  of  them 
being  made   parties  plaintiffs.^      Sometimes,   indeed, 


allowed  to  sue  or  be  sued  by  a  stranger  merely  in  respect  to  ber  separate 
property  without  her  husband  being  plaintiff  or  defendant,"  Mr.  Cox, 
in  his  note  (A)  to  Newsome  v,  Bowyer,  (3  P.  Will.  38),  says  generally, 
that  "  A  feme  covert  having  a  separate  estate  may  in  a  Court  of  Ekjuity  be 
sued  as  a  feme  sole,  and  proceeded  against  without  her  husband ;  for,  in 
respect  to  her  separate  property  she  is  looked  upon  as  Sifeme  soU.^^  He 
cites  Dubois  v.  Hole,  2  Vern.  R.  614,  and  Bell  v.  Hyde,  Prec.  Ch.  328; 
in  each  of  which  cases  the  husband  was  made  a  party  to  the  Bill ;  but  it 
being  shown,  that  he  was  beyond  sea,  the  Court  held,  that  the  service  on 
the  husband  might  be  dispensed  ^I'ith,  and  that  the  process  was  regular 
against  the  wife  alone.  In  Travers  v.  Bulkely,  1  Ves.  386,  Lord  Hard- 
wicke  recognized  the  case  in  2  Vern.  R.  614 ;  but  put  the  decision  upon 
another  ground,  that  the  wife  had  voluntarily  appeared  and  obtained  time 
to  answer.  He  left  the  point  open,  whether  the  wife  could  be  sued  with- 
out her  husband.  Mr.  Raithby,  in  his  note  to  2  Vern.  614,  has  referred 
to  some  MS.  cases,  proceeding  on  the  general  ground.  In  Regnes  f^ 
Lewis,  1  Ch.  Cas.  35,  where  a  feme  covert  sued  without  ber  husband,  a 
demurrer  for  that  cause  was  overruled.  But  the  circumstances  of  the  case 
do  not  appear ;  and  the  husband  may  have  been  a  party  defendant,  as  his 
interest  was  concerned.  See  also  Tothill,  R.  93-96.  See  also  Plomer 
«.  Plomer,  1  Ch.  Rep.  68 ;  Ante,  §  63,  note. 

1  Mitf.  Eq.  PI.  by  Jeremy,  29;  2  Story  on  Equity  Jurisp.  ^  1362- 
1365 ;  Calvert  on  Parties,  ch.  3«  ^  26,  p.  304. 

«  Mitf.  Eq.  PL  by  Jeremy,  29 ;  1  Newl.  Ch.  Pr.  ch.  2,  ^  1,  p.  54 ; 
Com.  Dig.  Chancery,  E.  2  ;  Cooper,  Eq.  PI.  31,  32 ;  Fuller  «.  Lance,  1 
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committee.^  But  in  such  informations  it  is  not  proper 
to  name  the  lunatic  as  a  relator,  but  as  a  party ;  and 
it  is  the  common  practice  to  require  some  third  person 
to  be  named  as  relator,  that  he  may  be  answerable 
for  the  costs.^ 

^  65.  In  some  of  the  States  in  America,  the  Courts 
of  Equity  are  intrusted  with  the  like  authority  to 
appoint  committees  for  idiots  and  lunatics;  and  in 
such  cases  the  idiots  and  lunatics  sue  by  their  commit- 
tees. In  other  States,  idiots  and  lunatics  are  by  law 
placed  under  guardians  appointed  by  other  Courts, 
and  ordinarily  by  the  Courts  of  Probate  of  the  State. 
In  such  cases  the  idiots  and  lunatics  sue  and  defend 
suits  by  their  proper  guardians,  unless  some  other  is 
specially  appointed  for  that  purpose.^ 


1  Mitf.  Eq.  PI.  by  Jeremy,  29  ;  Attorney-General  v.  Woolrich,  1  Cb. 
Cas.  153;  Attorney-General  v,  Parkhurst,  1  Ch.  Cas.  113;  Attorney- 
General  V,  Panther,  2  Dick.  748. 

»  Attorney-General  v.  Tiler,  1  Dick.  378 ;  S.  C.  2  Eden,  R.  230.  In 
some  of  the  cases  a  distinction  seems  to  be  taken  between  an  information 
in  behalf  of  an  idiot,  and  one  in  behalf  of  a  lunatic.  It  is  said  in  the  case 
of  the  former,  the  idiot  need  not  be  a  party.  In  the  case  of  the  latter,  the 
lunatic  must.  See  Attorney-General  ».  Woolrich,  1  Ch.  Cas.  153  ;  At- 
torney-General V.  Tiler,  1  Dick.  378;  S.  C.  2  Eden,  230.  Perhaps 
this  may  arise  from  the  difierence,  that  in  the  case  of  an  idiot  the  King 
has  a  beneficial  interest  in  his  estate  ;  and  in  the  case  of  a  lunatic  he  has 
only  a  trust  while  he  is  insane.  See  2  Story  Comm.  on  Eq.  Jurisp. 
§  1336,  and  notes.  Where  an  information  is  filed  in  behalf  of  a  lunatic, 
who  has  no  committee,  the  Court  will  give  directions  to  have  a  commit- 
tee appointed,  and  in  the  mean  time  proceed  to  make  orders  for  the  care 
of  the  property.  Mitf.  Eq.  PI.  by  Jeremy,  29,  30,  and  note.  Where  in 
a  suit  the  committee  of  an  idiot  or  a  lunatic  has  an  adverse  interest,  the 
suit  may  be  instituted  by  another  person,  specially  authorized  by  the 
Court.     Mitf.  Eq.  PI.  by  Jeremy,  29,  30,  104  ;  Cooper,  Eq.  PI.  32. 

3  Thus,  for  example,  in  New  York,  by  statute,  the  Court  of  Chancery 
has  the  care  and  custody  of  idiots  and  lunatics,  and  entire  jurisdiction  oyer 
the  subject  in  all  its  general  relations.  Revised  Code  of  New  York, 
1829,  Vol.  2,  Pt.  2,  ch.  5,  tit.  2,  p.  51,  &c.  In  matter  of  Wendell,  1 
John.  Ch.  R.  600 ;  Brasher  v.  Van  Cortlandt,  2  John.  Ch.  R.  242,  246. 
On  the  other  band,  in  Massachusetts,  the  Courts  of  Probate  have  the 
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they  may  sue,  are  not  liable  to  be  sued  ;  and  in 
America  a  similar  exemption  generally  belongs  to  the 
Government  or  State.  But  in  England,  when  the 
interest  of  the  Crown,  or  of  those,  who  are  under  its 
particular  protection,  is  concerned  in  the  defence  of  a 
suit  in  Equity,  the  Attorney-General,  or,  in  the  vacan- 
cy of  that  office,  the  Solicitor- General,  is  a  necessary 
party,  to  make  a  defendant,  to  support  that  interest.^ 
But  this  doctrine  is  to  be  understood  with  some  limi- 
tations. Where  the  rights  of  the  Crown  are  concerned, 
if  they  extend  only  to  the  superintendence  of  some 
public  trust,  as  in  the  case  of  a  charity,  the  Attorney- 
General  may  be  made  a  party  to  sustain  those  rights.^ 
And  in  other  cases,  where  the  Crown  is  not  in  pos- 
session, and  a  title  vested  in  it  is  not  impeached,  and 
its  rights  are  only  incidentally  concerned,  it  has  been 
generally  considered,  that  the  Attorney-General  may 
be  made  a  party  in  respect  of  those  rights ;  and  the 
practice  has  been  accordingly.^  But  where  the  Crown 
is  in  possession,  or  any  title  is  vested  in  it,  which  the 
Bill  seeks  to  divest  or  affect,  or  its  rights  are  the 
immediate  and  sole  object  of  the  suit,  the  proper  mode 
of  redress  is  not  by  a  Bill,  but  by  a  petition  of  right.* 
Upon  such  petition  the  Crown  ordinarily  directs,  that 
right  be  done  to  the  party ;  and  the  petition  is  then 
referred  to  the  Chancellor  to  be  executed  according 
to  law,  and  directions  are  given,  that  the   Attorney- 

-   -  ..—     --■  —     -—  -  -----       ■-■■■■-■  ■-    

1  Mitf.  Eq.  PL  by  Jeremy.  30,  162  ;  Calvert  on  Parties,  ch.  3,  §  26,  p. 
301  -  308. 

2  Mitf.  Eq.  PI.  by  Jeremy,  30. 

3  Mitf.  Eq.  PI.  by  Jeremy,  30  ;  Cooper,  Eq.  PI.  22 ;  Balch  ».  Wastell, 
1  P.  Will.  445  ;  Bolder  V.  Bank  of  England,  10  Ves.  352. 

<  Cooper,  Eq.  PI.  22,  23  ;  Mitf.  Eq.  PI.  by  Jeremy,  31 ;  Reeve  v. 
Attorney-General,  2  Atk.  223;  Uovenden  v.  Lord  Annesley,  2  Sch. 
&  Lefr.  617,  618. 
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course,  in  ordinary  circumstances.^     But  if  an  idiot  or 
lunatic  has   no  committee,  or  the   committee  has  an 

i  Mitf.  Eq.  PI.  103,  104 ;  Westcombe  v.  Weatcombe,  1  Dick.  R.  233 ; 
Cooper,  Eq.  PI.  31,  32  ;  Shelf,  on  Idiots  and  Lunatics,  ch.  10,  §  2,  p.  425, 
&c.  In  Brasher's  Ex'ors.  v.  Van  Cortlandt  (2  John.  Ch.  R.  242,  245), 
Mr.  Chancellor  Kent  held  it  not  necessary,  in  New  York,  to  make  the 
lunatic  himself  a  party  defendant  to  a  Bill  for  payment  of  his  debts,  bat 
his  committee  only,  where  he  had  a  committee.  His  language  on  that 
occasion  was  :  ''  The  Bill  is  against  the  committee,  and  seeks  payment 
of  a  debt  due  from  the  lunatic ;  and  the  question  arises,  whether  the  lu- 
natic ought  to  have  been  joined  with  his  committee  as  a  party  defendant. 
If  he  had  been  joined,  it  would  seem  to  be  a  mere  matter  of  form,  and 
the  committee  would  have  been  directed,  as  of  coarse,  to  put  in  his  an- 
swer, as  his  guardians.  It  would  have  been  their  answer,  though  in  his 
name.  If  he  be  made  a  defendant,  he  is  to  answer  by  his  committee. 
(Dickens,  R.  233,  460.)  When  the  committee  are  made  defendants, 
there  can  be  no  use  in  joining  the  lunatic  also,  for  the  custody  of  the 
estate  is  no  longer  in  him,  but  in  this  Court,  under  the  administratioQ  of 
the  committee.  Though  the  books  speak  of  the  lunatic  as  a  proper  party 
(Lloyd's  case,  Dickens,  460),  yet  I  do  not  perceive  its  necessity.  The 
payment  of  the  debts  due  from  the  lunatic  is  now  usually  sought  by  a 
petition  to  the  Court,  as  the  funds  are  supposed  to  be  under  its  entire 
control.'*  He  added,  '*  The  custody  of  the  lunatic  is  conmiitted,  in 
England,  not  to  the  Court  of  Chancery  but  to  an  individual  selected  by 
the  Crown,  who  is  generally,  though  not  always,  the  person,  who  has  the 
custody  of  the  great  seal.  (3  Atk.  635  ;  Dickens,  563.)  But,  here,  the 
charge  of  the  person  and  estate  of  the  lunatic,  and  his  maintenance,  is 
expressly  committed  to  the  Chancellor  (N.  R.  Laws,  vol.  i.  147),  and  the 
duty  of  providing  for  the  payment  of  the  debts  is  specially  enjoined. 
For  this  purpose,  the  committee  is  to  exhibit,  under  oath,  within  six 
months  from  his  appointment,  an  inventory  of  the  estate,  debts,  and  cred- 
its of  the  lunatic  ;  and  whon  the  personal  estate  shall  be  insufficient  for 
the  discharge  of  the  debts,  he  Lb  to  present  a  petition  to  the  Chancellor, 
setting  forth  the  particulars  and  amount  of  the  estate  and  debts.  If  the 
personal  estate  shall  appear  to  be  insufficient,  it  is  made  the  duty  of  the 
Chancellor  to  cause  so  much  of  the  real  estate  to  be  sold  as  shall  be 
necessary  for  the  discharge  of  the  debts.  These  provisions  render  the 
payment  of  the  debts  out  of  the  lunatic's  estate  no  longer  a  matter  of 
discretion,  but  of  indispensable  duty ;  and  they  contemplate  the  commit- 
tee as  being  charged  (though,  undoubtedly,  under  the  control  and 
direction  of  this  Court)  with  a  trust  to  be  performed  for  the  benefit  of 
creditors,  and  an  agency  in  the  payment  of  the  debts,  and  the  adminis- 
tration of  the  estate.  To  what  extent  these  new  duties  of  the  committee 
may  necessarily  lead,  I  need  not  now  examine,  nor  am  I  altogether 
prepared  to  say.     The  view  of  the  subject  under  our  statute  is,  certainly, 
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and  sues  her  as  defendant;  for  in  such  a  case  he 
elects  to  treat  her  as  a  feme  sole  for  the  purposes  of 
the  suit.^  So,  where  her  husband  is  an  exile,  or  has 
abjured  the  realm,  or  has  been  transported  under  a 
criminal  sentence,  or  is  an  alien  enemy,  she  may  be 
sued,  and  answer,  as  a  feme  sole.^  But,  generally,  a 
married  woman  cannot  answer  separately,  when  her 
husband  is  joined,  or  ought  to  be  joined,  as  a  defend- 
ant, in  the  suit,  without  an  order  of  Court  for  that 
purpose,  founded  upon  special  circumstances.*  Thus, 
where  a  married  woman  claims  as  a,  defendant,  in 
opposition  to  her  husband,  or  lives  separate  from  him, 
or  disapproves  of  the  defence,  which  he  wishes  her  to 
make,  she  may  obtain  an  order  of  the  Court  for  liberty 
to  answer  and  defend  the  suit  separately ;  and  in  such 
a  case  her  answer  may  be  read  against  her.*  So,  if  a 
married  woman  obstinately  refuses  to  join  in  a  defence 
with  her  hiisband,  the  latter  may  obtain  an  order  to 
compel  her  to  make  a  separate  defence/  So,  if  the 
husband  be  abroad,  and  not  answerable  to  the  juris- 


1  Mitf.  Eq.  PI.  by  Jeremy,  104,  105 ;  Cooper,  Eq.  PI.  30,  31 ;  Brooks 
r.  Brooks,  Prec.  Ch.  24 ;  JEr  parte  Strangeways,  3  Atk.  478 ;  Ainslee 
V.  Medlicott,  13  Yes.  266.  In  such  a  case,  the  wife  does  not  put  in  her 
answer  by  a  guardian  ;  but  in  her  own  name,  as  a  feme  sole.  Ex  parte 
Strangeways,  3  Atk.  478. 

2  Mitf.  Eq.  PI.  by  Jeremy,  104,  105 ;  Cooper,  Eq.  PI.  30,  31 ;  Portland 
«.  Prodgers,  2  Vern.  105;  Co.  Litt.  132  (b),  133  (a), 

3  Garey  v.  Whittingham,  1  Sim.  &  Stu.  163 ;  Duke  of  Chandos  r. 
Talbot,  2  P.  Will.  371 ;  Anon.  2  Cas.  Ch.  39 ;  Ward  r.  Meath,  2  Cas. 
Ch.  173;  Com.  Dig.  Chancery,  K.  2. 

4  Mitf.  Eq.  PI.  by  Jeremy,  104, 105 ;  Cooper,  Eq.  PI.  30,  31 ;  Ex  parte 
Halsam,  2  Atk.  50 ;  Anon.  2  Eq.  Abridg.  66 ;  Wybourn  v.  Blount,  I 
Dick.  R.  155;  Duke  of  Chandos  v.  Talbot,  2  P.  Will.  371;  Traverse. 
Bulkely,  1  Ves.  383 ;  S.  C.  1  Dick.  R.  138 ;  Jackson  r.  Haworth,  I  Sim. 
&  Stu.  161 ;  Com.  Dig.  Chancery,  K.  2. 

s  Mitf.  Eq.  PI.  by  Jeremy,  105 ;  Cooper,  Eq.  PI.  30,  31 ;  Pain  r. , 

1  Ch.  Cas.  296;  Garey  v.  Whittingham,  1  Sim.  &  Stu.  163;  Barry  r. 
Cane,  3  Madd.  R.  472 ;  Murriet  v.  Lyon,  Bunb.  R.  175. 
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CHAPTER  IV. 

PROPER   PARTIES    TO    BILLS. 

^  72.  Let  us,  in  the  next  place,  proceed  to  the 
consideration  of  the  inquiry,  who  are  the  proper  and 
necessary  parties  to  a  Bill.  This  is  a  subject  of  great 
practical  importance,  and  of  no  inconsiderable  difficulty 
in  a  great  variety  of  cases.  ^  It  has  been  remarked, 
that  Courts  of  Equity  adopt  two  leading  principles 
for  determining  the  proper  parties  to  a  suit.  One  of 
them  is  a  principle,  admitted  in  all  Courts  upon  ques- 
tions affecting  the  suitor's  person  and  liberty,  as  well 
as  his  property,  namely,  that  the  rights  of  no  man 
shall  be  finally  decided  in  a  Court  of  justice,  unless 
he  himself  is  present,  or  at  least  unless  he  has  had  a 
full  opportunity  to  appear  and  vindicate  his  rights. 
The  other  is,  that  when  a  decision  is  made  upon  any 
particular  subject-matter,   the    rights  of  all   persons, 

1  Cooper,  Eq.  PI.  33,  34.  As  far  as  I  know,  there  are  bat  two  works 
which  treat  fully  of  the  subject  of  parties.  The  first  and  earliest  (pub- 
lished in  New  York,  in  1832,)  is,  "  A  practical  Treatise  on  Parties  to 
Bills  and  other  Pleadings  in  Chancery,  with  Precedents,  by  Charles  Ed- 
wards, Esq.'*  The  second  Lb,  '*  A  Treatise  upon  the  Iaw  respecting 
Parties  in  Suits  in  Equity,  by  Frederic  Calvert,  E^.,"  published  in  Lon- 
don, in  1837.  Each  of  these  works  has  high  merits  and  will  be  found 
exceedingly  useful  in  practice.  But  the  work  of  Mr.  Calvert  contains  the 
fullest  and  most  systematic  review  of  the  principles,  which  regulate  the 
subject,  as  well  as  the  most  complete  collection  of  the  authorities.  I 
recommend  them  both  to  the  learned  reader,  who  Ib  desirous  of  making 
a  thorough  examination  of  the  whole  subject;  and  in  this  edition  I 
have  freely  used  such  of  the  materials  furnished  by  each,  as  had  escaped 
my  former  researches.  Mr.  Daniell,  also,  in  his  recent  and  exoeDent 
work  on  the  Practice  of  Chancery,  has  devoted  a  good  deal  of  attention 
and  a  large  space  to  the  subject.  See  1  Daniell,  Ch.  Pract.  ch.  5,  p. 
284  -  392. 
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make  a  complete  decree  between  the  parties,  to  pre- 
vent future  litigation  by  taking  away  the  necessity  of 
a  multiplicity  of  suits,  and  to  make  it  perfectly  cer- 
tain, that  no  injustice  is  done,  either  to  the  parties 
before  it,  or  to  others,  who  are  interested  in  the  subject- 
matter,  by  a  decree,  which  might  otherwise  be  ground- 
ed upon  a  partial  view  only  of  the  real  merits.  When 
all  the  parties  are  before  the  Court,  the  whole  case 
may  be  seen ;  but  it  may  not,  where  all  the  conflicting 
interests  are  not  brought  out  upon  the  pleadings  by 
the  original  parties  thereto.^  We  shall  hereafter  have 
occasion  to  consider  at  large,  who  in  the  true  sense 
of  the  rule  are  proper  parties  to  the  suit ;  for  it  has 
been  well  observed,  that  it  is  not  all  persons,  who 
have  an  interest  in  the  subject-matter  of  the  suit,  but, 
in  general  those  only,  who  have  an  interest  in  the  oi- 
ject  of  the  suit,  who  are  ordinarily  required  to  be  made 
parties.' 

^  73.  Lord  Chief  Baron  Gilbert,'  after  stating  the 
rule,  has  illustrated  its  propriety  and  policy  in  the 
following  manner :  "  Where  a  man  seeks  for  an  ac- 
count of  the  profits  or  sale  of  a  real  estate,  and  it  ap- 
pears upon  the  pleadings,  that  the  defendant  is  only 
a  tenant  for  life,  and  consequently,  the  tenant  in  tail 
cannot  be  bound  by  the  decree ;  and,  where  one  lega- 
tee brings  a  Bill  against  an  executor,  and  there  are 
many  other  legatees  (none  of  which  will  be  bound, 
either  by  the  decree,  or  by  the  account  to  be  taken 
of  the  testator's  assets,)  and  each  of  these  legatees 
may  draw  the  account  in  question  over  again  at  their 
leisure ;  or,  where  several  persons  are  entitled,  as  next 
of.  kin,  under  the  statute  of  distributions,  and  only 

1  West  V,  Randall,  2  Mason,  R.  190,  191. 

3  See  Calvert  on  Parties,  6,  6,  10,  11 ;  Post,  ^  136-152. 

3  Gilb.  For.  Rom.  167,  158. 
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the  case  of  a  mortgage  in  fee  to  secure  a  debt  by 
bond.  There,  if  the  mortgagee  dies,  the  heir  is  tbs 
aoie  party '  entitled  at  law  to  sue  the  Hiortgagor  for 
possession  of  the  land ;  and  the  executor  or  adminis- 
trator, the  sole  party  entitled  at  law  to  sue  for  the 
debt  upon  the  attendant  bond.  And  the  heir  and 
executor  or  administrator  cannot  at  law  unite  in  one 
suit  their  respective  claims,  although  arising  out  of  the 
same  transaction.  But  in  a  Court  of  Equity,  both 
may  be  united,  if  the  ot^ect  is  to  compel  a  payment 
of  the  debt  or  a  foreclosure  of  the  mortgage.  Nay, 
although  the  executor  or  administrator  is  deemed  in 
Equity  the  sole  party  entitled  to  the  debt,  and  there* 
fore  entided  also  to  sue  upon  the  mortgage  for  a  fore- 
closure; yet  he  may  not  sue  alone;  but  he  will  be 
compelled  to  join  the  heir,^  either  as  a  co-plaintifi^  or  as 
a  co-defendant,  because  the  mortgagor  is  entitled  upoa 
payment  of  the  debt  to  have  a  reconveyance  of  the 
estate,  and  this  can  be  made  only  by  the  heir,  in  whom 
the  estate  is  then  vested.  In  shorty  the  h^  is  treated 
as  a  trustee  of  the  executor  or  administrator^  untU  the 
debt  is  paid,  and  when  it  is  paid,  he  is  treated  as  a 
trustee  of  the  mortgagor;  and  therefore,  to  avoid  cir- 
cuity of  action  and  multiplicity  of  suits.  Equity  re- 
quires both  to  be  joined  in  the  same  suit,  ia  order 
that  complete  justice  may  be  done  tmaflatu.^  But  we 
are  not  to  understand  from  thb,  that  the  nonjoinder 
or  misjoinder  of  proper  parties  can  be  made  aa  objec- 
tion in  all  stages  of  the  cause  with  equad  effect.  The 
mere  nonjoinder  of  a  party,  who  might  be  a  proper 
party,  but  whose  absence  produces  no  prejudice  to  the 
rights  of  the  parties  before  the  Court,  will  constitute 


1  See  Scott  v,  Nicoll,  3  Row.  R.  476  ;  CalTert  on  Parties,  2,  S;  Id. 
166 ;  Id.  187 ;  Post,  §  300,  201. 
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ties  to  it.*  All  other  persons,  who  have  merely  an 
equitable,  or  remote  interest,  are  not  only  not  required 
to  be  parties,  but  are  excluded  from  being  made  par- 
ties ;  and,  if  any  are  improperly  joined,  the  fault  may 
be  fatal  to  the  suit.*  Thus,  for  example,  at  Law,  the 
executor  and  the  heir  cannot  join,  or  be  joined,  in  an 
action,  although  each  may  have  an  interest  in  the  con- 
troversy. But  in  Equity,  they  may  both  join,  and  be 
joined,  and,  indeed,  both  are  often  necessary  and 
proper  parties.* 

^  76,  a.  The  general  rule,  in  Courts  of  Equity,  as 
to  parties,  is,  (as  has  been  already  stated,*)  that  all 
persons  materially  interested  in  the  subject-matter, 
ought  to  be  made  parties  to  the  suit,  either  as  [dain- 
tiffs,  or  as  defendants,  however  numerous  they  may  be, 
in  order,  not  only  that  complete  justice  may  be  done, 
and  that  multiplicity  of  suits  may  be  prevented  ; '  or, 
as  the  rule  was  once  stated  by  Lord  Hardvncke,  that 
all  persons  ought  to  be  made  parties  before  the  Court, 
who  are  necessary  to  make  the  determination  com- 
plete, and  to  quiet  the  question.^  It  has  been 
objected,  that  this,  although  the  common  language 
made  use  of  in  the  authorities,  is  not  entirely  accurate, 
or  free  from  vagueness ;  "^  for  there  are  cases,  in  which 


1  Com.  Dig.  Abatement,  E.  8  to  E.  14;  Id.  F.  4  to  F.  10;  Rice  v, 
Shate,  5  Burr.  2611 ;  Chitty  on  Plead.  1  - 10,  3d  edit. 
3  Com.  Dig.  Abatement,  E.  15 ;  Chitty  on  Plead.  7,  8, 13, 14,  3d  edit. 

3  Plunket  V.  Parson,  2  Atk.  51 ;  Knight  v.  Knight,  3  P.  Will.  333,  and 
Mr.  Cox's  note  (A) ;  Calvert  on  Parties,  1,2;  Ante,  ^  74,  74,  a. 

4  Ante,  ^  72. 

^  Mitf.  Eq.  PI.  by  Jeremy,  4th  edit.  p.  164  ;  Calvert  on  Parties,  ch.  1, 
^  1,  p.  3  ;  Palk  v.  Clinton,  12  Yes.  58 ;  Cockbum  v,  Thompson,  16  Yes. 
325 ;  Hawkins  v.  Hawkins,  1  Hare,  R.  543,  546 ;  Weatherby  v.  St. 
Georgio,  2  Hare,  R.  624,  626 ;  Harrison  «.  Stewardson,  2  Hare,  R.  530 ; 
Post,  ^  149,  150,  206-208,  215-217. 

6  Poor  ».  Clarke,  2  Atk.  R.  515. 

7  Calvert  on  Parties,  ch.  1,  §  1,  p.  3-  II. 
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against  the  executor,  to  establish  his  debt  or  claim 
against  the  estate  ;  for  the  establishment  of  such  debt 
or  claim  goes  pro  tanto  in  direct  diminution  of  their 
interest  in  the  residue.  Yet  they  are  never  required 
to  be  made  parties.^  So  trustees  for  the  payment  of 
debts  and  legacies  may  sustain  a  suit,  either  as  plain- 
tiffs or  as  defendants,  touching  the  trust  estate, 
without  bringing  the  creditors  or  legatees  before  the 
Court  as  parties.^  On  the  other  hand,  persons,  who 
seem  to  have  no  interest,  either  in  the  sulyect,  or  in  the 
object  of  a  suit,  are  sometimes  required,  as  has  been 
abready  suggested,  to  be  made  parties,  or  at  least  may 
be  made  parties.  Thus,  if  the  heir  is  sued  upon  a 
bond  of  his  ancestor  by  the  obligee,  it  is  said,  that  the 
executor  or  administrator  of  the  ancestor  ought  to  be 
made  a  party,  because  the  personal  assets  are  primari- 
ly liable  for  the  debt,  although  the  object  of  the  Bill 
is  purely  to  obtain  payment  from  the  heir.'  Yet  this 
principle  is  not  applied  throughout ;  for,  as  we  shall 
presendy  see,  a  mortgagee  may  proceed  against  the 
heir  of  a  mortgagor  for  a  foreclosure,  without  making 
the  executor  or  administrator  a  party,  although  the 
personal  assets  are,  in  such  a  case,  primarily  liable  for 
the  debt.* 

i . — 

1  Calvert  od  Parties,  ch.  1,  ^  1,  p.  5 ;  Port,  ^  148,  150. 
9  Post,  ^  150. 

3  Post,  §  173 ;  Calvert  on  Parties,  ch.  1,  §  1,  p.  2,  3.  In  March  •. 
Cockerill,  8  Simons,  R.  219,  the  suit  was  brought  by  A  for  one  moietj  of 
a  trust  fund,  the  other  belonging  to  B,  and  the  allegation  of  the  Bill  was, 
that  the  whole  fund  was  improperly  dealt  with.  The  Vice-Chancellor 
held,  that  as  it  did  not  appear,  that  B  had  been  satisfied  as  to  his  share, 
he  ought  to  be  made  a  party  to  the  suit,  that  the  whole  matter  might  be 
settled  in  one  suit.  Here,  we  see,  that  though  the  object  of  the  Bill  as 
to  one  moiety  might  be  obtained,  the  Court  acted  upon  the  ground,  that 
other  considerations  might  require  other  parties.  Ante,  ^  159 ;  Port, 
§  213,  214. 

4  Post,  §  175,  193  and  notes  ;  Post,  §  186,  196. 
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it  is  of  great  importance  to  ascertain,  what  are  the 
admitted  exceptions  to  the  general  rule,  and  to  ascer- 


says ;  *  The  general  rule  is,  that  if  you  draw  the  jurisdiction  out  of  a  court 
of  ]aw,  you  noust  have  all  persons  parties  before  this  Court,  who  will  be 
necessary  to  make  the  determination  complete,  and  to  quiet  the  question.' 
Lord  Thurlow  says  (Anon.  1  Yes.  jr.  29,  1789) ;  *  All  parties  having  an 
apparent  right,  must  be  brought  into  Court  before  the  Court  will  do  any 
thing  which  may  affect  their  right.'  Sir  William  Grant  says;  *  At  far 
as  it  is  possible,  the  Court  endeavours  to  make  a  complete  decree,  that 
shall  embrace  the  whole  subject,  and  determine  upon  the  rights  of  all  pu^ 
ties  interested  in  the  estate.'  (Palk  v.  Clinton,  12  Yes.  58,  1806.)  Lord 
Eldon  says  (Cockburn  v.  Thompson,  16  Yes.  325,  1809) ;  <  The  strict 
rule  is,  that  all  persons  materially  interested  in  the  subject  of  the  suit, 
however  numerous,  ought  to  be  parties  ;  that  there  may  be  ft'oomplete 
decree  between  all  parties  having  material  interests.'  Sir  William  Grant 
again  says  (Wilkins  o.  Fry,  1  Mer.  262,  1816) ;  *  In  Equity  it  is  sufficient 
that  all  parties  interested  in  the  subject  of  the  suit  should  be  before  the 
Court,  either  in  the  shape  of  plaintifis  or  of  defendants.' 

**  The  object  of  quoting  so  many  authorities  for  the  general  rule,  is  not 
merely  to  show,  how  universally  it  has  been  acknowledged,  but  still  more 
to  call  attention  to  the  vague  language  in  which  it  has  been  expressed  by 
very  logical  reasoners.  Lord  Redesdale  has  qualified  the  rule,  which  be 
laid  down,  in  these  words  (Red.  PI.  170)  :  *  In  many  cases  the  expression 
that  all  persons  interested  in  the  subject  must  be  parties  to  a  suit,  is  not 
to  be  understood  as  extending  to  all  persons  who  may  be  amsequenHeU^ 
interested.'  Yet  if  Lord  Redesdale 's  rule,  even  in  company  with  this 
qualification,  were  to  be  adopted  as  a  guide  for  practice,  it  would  fre- 
quently lead  to  inferences,  which  are  at  variance  with  decisions  acknowl- 
edged to  be  correct.  For  instance,  a  remainder-man  in  fee  after  an  es- 
tate tail,  is  (Cockburn  v.  Thompson,  sup.)  not  to  be  made  a  party  to  a 
suit  in  which  the  title  to  the  estate  is  determined,  though  one  who  claims 
an  interest  only  for  life,  antecedent  to  the  estate  tail,  must  be  made  a 
party.  A  person  who  possesses  either  of  these  two  characters  is  '  a  per- 
son interested,'  and  *  materially  interested' ;  nor  is  there  any  meaning  in 
the  term  '  consequentially,'  which  applies  to  the  former,  and  not  to  the 
latter.  If  a  creditor  (Lawson  «.  Barker,  1  Bro.  C.  C.  302, 1783)  sues  for 
payment  of  his  debt,  it  is  clear  that  the  residuary  legatees  are  interested 
in  resisting  the  claim  ;  for  if  the  resistance  to  the  debt  is  successful,  their 
shares  of  the  residue  will  be  increased.  Yet  it  is  not  necessary  to  join 
them  as  parties  with  the  executors.  A  residuary  legatee,  or,  in  case  no 
residuary  legatee  is  appointed,  a  next  of  kin,  appears  to  have  precisely 
the  same  degree  of  interest  in  opposing  a  suit  to  establish  a  legacy,  as  an 
heir  at  law  has  in  opposing  a  suit  to  establish  a  devise ;  the  interest  of  the 
one  is  in  no  respect  more  '  consequential'  than  the  interest  of  the  other  ; 
yet  the  heir  at  law  is  a  necessary  party  in  one  suit ;  and  the  next  of  kin. 
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are  fully  seen  and  explained,  they  will  furnish  strong 
lights  to  guide  us  in  our  endeavours  to  apply  the  mle 

of  the  term,  in  the  subject  of  the  suit,  cannot  be  at  all  varied  by  the  ioaer^ 
tion  of  such  a  prayer.  The  executor  of  a  mortgagor  has  neither  greater 
nor  less  interest  in  the  estate  mortgaged,  whether  the  prayer  of  the  mort- 
gagee's Bill  is  for  a  sale  or  for  a  foreclosure  ;  yet  if  it  is  only  for  a  fore- 
closure, he  is  not  necessarily  a  party ;  but  he  is,  if  the  prayer  is  for  a 
sale.  When  a  lessee  of  tithes  institutes  a  suit  respecting  them,  the 
lessor  is  not  a  requisite  party,  unless  the  prayer  is  ih  part  for  the  eeCab- 
lishment  of  the  right  to  tithes ;  although  he  is  of  course  equally  iotereeted 
in  the  tithes  themselves,  whether  such  a  prayer  is  or  is  not  introdueed 
into  the  Bill.  Many  cases  may  be  mentioned,  which  show,  that  aoootdiiig 
to  general  practice,  a  mere  interest  in  the  subject  of  suit,  as  the  term  was 
used  by  Lord  Eldon  and  Sir  W.  Grant  in  the  passages  quoted  above,  is 
not  sufficient  to  render  a  person  a  necessary  party.  The  cases  of  SaviUe 
e.  Tancred,  and  Franco  v.  Franco,  are  inserted  here  as  examples  of  sadi 
cases.  Saville  (Saville  o.  Tancred,  I  Yes.  101,  1748),  pawnee  of  a 
strong  box,  containing  jewels  which  belonged  to  the  Duke  of  Devonshire, 
filed  a  Bill  against  Tancred,  in  whose  custody  it  was,  to  eompel  him  to 
deliver  it  up,  and  to  give  an  accoutit.  An  objection  was  made,  that  the 
Duke's  representative  should  have  been  made  a  party ;  but  Lord  Haid- 
wicke  '  overruled  the  objection ;  for  pawnee  of  a  pledge,  as  Saville  was, 
may  bring  trover  or  detinue  at  law  for  it,  without  troubling  himself  with 
the  pawner ;  for  he  has  a  special  property.  But  suppose  he  was  not 
pawnee,  but  had  only  the  possession  of  them,  and  delivered  them  to  an- 
other; that  person  has  nothing  to  do  with  the  Duke.  Therefore,  let 
these  jewels  come  into  his  hands  which  way  they  will,  he  may  give  the 
custody  of  them  to  any  one,  and  have  them  back  without  hurting  the 
Duke  or  his  representative.'  In  Franco  •.  Franco  (3  Ves.  jr.  75,  1796), 
the  plaintiff,  a  trustee,  had,  at  the  request  of  his  co-trustee,  the  defend- 
ant, transferred  the  trust  fond  into  his  name.  The  Bill  prayed,  amongst 
other  things,  that  the  defendant  might  be  decreed  to  replace  the  fond, 
and  it  was  contended,  on  demurrer,  that  the  cestuis  que  trust  ought  to  have 
been  parties;  but  Lord  Loughborough  said,  ^This  is  no  Bill  for  exeea- 
tion  of  a  trust.  Whatever  demand  the  cestuis  que  trust  would  have,  they 
could  never  found  themselves  upon  the  case  the  present  plaintiff  makes 
against  the  defendant,'  and  overruled  the  demurrer.  It  need  hardly  be 
remarked,  that  in  Saville  v,  Tancred,  the  Duke  of  Devonshire  was  inter- 
ested in  the  jewels,  and  that  in  Franco  v.  Franco,  the  cestuis  que  trust 
were  interested  in  the  stock.  In  cases  concerning  trust  property,  it  is 
particularly  necessary  to  pay  attention  to  the  correct  rule  ;  for  the  cofutt 
que  trust  are  always  the  persons  interested  in  the  subject  of  the  suit,  and 
yet  they  are  very  frequently  not  to  be  introduced  among  the  parties. 
Where,  for  instance,  there  are  trustees  to  sell  an  estate,  receive  the  pur- 
chase money,  and  pay  it  to  particular  individoals.    If  the  mere  objeet  of 
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of  a  learned  chancellor,  speaking  upon  this  very  sub- 
ject  of  parties,  as  containing  a  salutary  admonition 


in  the  result  of  the  cause.  Vol.  I,  p.  102),  namely,  that  *  all  concerned  io 
the  demand  ought  to  be  made  partners  in  Equity.'  Not  all  concerned  in 
the  subject-matter  respecting  vrhich  a  thing  Lb  demanded ;  but  aU  con- 
cerned in  the  very  thing  which  is  demanded,  the  matter  petitioned  for  in 
the  prayer  of  the  Bill,  in  other  words,  the  object  of  suit.  The  same  m- 
mark  applies  to  all  the  authorities,  which  have  been  just  quoted.  They 
make  the  propriety  of  a  person  being  made  a  party  depend  upon  his  inter- 
est, not  in  the  subject-matter,  but  in  the  object  of  the  suit.  If  this  dis- 
tinction between  the  meaning  of  *  the  subject  of  a  suit,'  and  that  of  '  the 
object  of  a  suit,'  is  borne  in  mind,  it  may  appear  superfluous  to  show  by 
other  authorities,  that  the  word  '  interest,'  when  used  as  a  criterion  of  the 
proper  parties  to  a  suit,  means  interest  in  its  object,  and  not  interest  ia 
its  subject-matter.  Still,  as  the  word  seems  to  have  been  loosely  em- 
ployed in  the  opinions,  which  w^ere  quoted  in  the  first  instance,  and  as 
the  correct  interpretation  of  it  may  be  the  key  to  many  of  the  difllculties, 
which  arise  respecting  parties,  no  apology  will  be  required  for  mentioning 
the  interpretation  of  the  word,  which  has  appeared  in  a  work  recently 
published  by  Mr.  Wigram.  In  the  following  passages,  he  is  ascertaining, 
what  are  the  documents,  which  a  plaintiff  may  compel  a  defendant  to 
produce.  '  The  plaintiff  (Points  on  the  Law  of  DiscoTery,  by  James 
Wigram,  K.  C,  p.  199)  must  show,  that  he  has  an  interest  in  the  doen- 
ments,  the  production  of  which  he  seeks.  There  can  be  no  objection  to 
this  mode  of  expressing  the  rule,  provided  the  sense,  in  which  the  word 
interest  is  used,  be  accurately  defined.  But  without  such  definition,  it  is 
obvious,  that  this  mode  of  expressing  the  rule  is  unprofitable  for  instroo- 
tion.  The  word  interest  must  here  be  understood  with  reference  to  the 
subject-matter  to  which  it  is  applied.'  *  The  word  interest  must,  there- 
fore, in  these  cases  be  understood  to  mean,  an  interest  in  the  produc- 
tion of  a  document  for  that  specific  purpose.'  *  Unless  the  meaning  of  the 
word  interest  be  limited  in  the  way  pointed  out,  it  is  obvious,  that  the 
effect  of  a  simple  claim  (perhaps  without  a  shadow  of  interest)  would  be 
to  open  every  muniment-room  in  the  kingdom,  and  every  merchant's  ae- 
counts,  and  every  man*s  private  papers,  to  the  inspection  of  the  merely 
curious.'  In  perfect  keeping  with  these  remarks  is  Mr.  Wigram's  ex- 
planation of  the  word  material,  when  it  is  said,  that  the  plaintiff  has  a 
right  to  the  discovery  of  all  matters  which  are  material  to  his  case.  '  The 
word  material  (Points  on  the  Law  of  Discovery,  p.  65)  is  relative,  —  mate- 
rial with  reference  to  the  purpose,  for  which  discovery  is  given,  that  is, 
material  with  reference  to  the  plaintiff's  case.  Now  the  plaintiff's  case, 
—  in  the  sense  in  which  the  words  are  here  used,  —  is  that  case,  upon 
which  the  parties  are  about  to  go  to  trial.'  Mr.  Wigram  afterwards 
quotes  a  passage  from  Lord  Redesdale,  in  which,  stating  the  general 
right  of  a  plaintiff  to  a  discovery  of  the  matters  alleged  in  the  Bill,  he 
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and  satisfactory,  that  all  persons,  who  are  interested  in 
the  object  of  the  Bill,  are  necessary  and  proper  par- 
ties. All  these  exceptions  will  be  found  to  be  gov- 
erned by  one  and  the  same  principle,  which  is,  that, 
as  the  object  of  the  general  rule  is  to  accomplish  the 
purposes  of  justice  between  all  the  parties  in  interest, 
and  it  is  a  rule  founded,  in  some  sort,  upon  puUic 
convenience  and  policy,  rather  than  upon  positive  prin- 
ciples of  municipal  or  general  jurisprudence,  Courts 
of  Equity  will  not  suffer  it  to  be  so  applied  as  to  de- 
feat the  very  purposes  of  justice,  if  they  can  dispose 
of  the  merits  of  the  case  before  them  without  preju- 
dice to  the  rights  or  interests  of  other  persons,  who 
are  not  parties,  or  if  the  circumstances  of  the  case 
render  the  application  of  the  rule  wholly  impracti- 
cable.* On  the  other  hand,  if  complete  justice  be- 
tween the  parties  before  the  Court  cannot  be  done 
without  other  parties  being  made,  whose  rights  or  in- 
terests will  be  prejudiced  by  a  decree ;  then  the  Court 
will  altogether  stay  its  proceedings,  even  though  those 
other  parties  cannot  be  brought  before  the  Court ;  for 
in  such  cases  the  Court  will  not,  by  its  endeavours  to 
do  justice  between  the  parties  before  it,  risk  the  doing 
of  positive  injustice  to  other  parties,  not  before  it, 
whose  claims  are  or  may  be  equally  meritorious.'  We 
shall  presently  have  occasion  to  notice  some  illustra- 

J  Cockburn  v.  Thompson,  16  Ves.  321,  326;  Adair  v.  New  RiTer 
Company,  11  Ves.  429;  Wendell  v.  Van  Rensselaer,  1  John.  Ch.  R. 
349,  350  ;  Wiser  r.  Blackley,  1  John.  Ch.  R.  437 ;  Brasher  v.  Van  Cort- 
landt,  2  John.  Ch.  R.  245,  247 ;  West  v,  Randall,  2  Mason,  R.  190-  196 ; 
Hallett  V.  Hallett,  2  Paige,  R.  15 ;  Joy  v.  Wirtz,  1  Wash.  C.  R.  617; 
Hallett  V.  Hallett,  2  Paige,  R.  18,  19;  Elmendorf «.  Taylor,  10  Wheat. 
R.  152;  Post,  §94-96,  130. 

s  Hallett  V.  Hallett,  2  Paige,  R.  15 ;  West  v,  Randall,  2  Mason,  190 
- 196  ;  Fell  v.  Brown,  2  Bro.  Ch.  R.  575 ;  Joy  v,  Wirtz,  1  Wash.  C.  R. 
517 ;  Marshall  v.  Beverley,  5  Wheat.  313 ;  Ward  v.  Arredondo,  1  Paine, 
Cir.  R.  410 ;  S.  C.  1  Hopk.  R.  213 ;  Post,  §  130- 134. 
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cannot  be  brought  before  the  Court,  and  the  fact  is 
so  charged  in  the  Bill,  the  Court  will  ordinarily  pro- 
ceed to  make  a  decree  against  the  partners,  who  are 
witbin  the  jurisdiction ;  with  this  qualification,  how- 
ever, that  it  can  be  done  without  manifest  injustice  to 
the  absent  partner.^ 

§  79.  This  ground  of  exception  is  peculiarly  appli- 
cable to  suits  in  Equity  in  the  Courts  of  the  United 
States,  which  suits  can  in  general  be  maintained  only 
by  and  against  citizens  of  different  States.  If,  there- 
fore, the  rule  as  to  parties  were  of  universal  opera- 
tion, many  suits  in  those  Courts  would  be  incapable 
of  being  sustained  therein,  because  all  the  proper  or 
necessary  parties  might  not  be  citizens  of  difierent 
States ;  so  that  the  jurisdiction  of  the  Court  would  be 
ousted  by  any  attempt  to  join  them.'  On  this  account 
it  is  a  general  rule  in  the  Courts  of  the  United  States 
to  dispense,  if  consistently  with  the  merits  of  a  case 
it  can  possibly  be  done,  with  all  parties,  over  whom 
the  Court  would  not  possess  jurisdiction.' 

^80.    It  is  usual  (as  has  been  already  stated)  to 


1  Cooper,  Eq.  PI.  35;  Mitf.  Eq.  PI.  by  Jeremy,  31,  164;  Cousladv. 
Cely,  Prec.  Ch.  83  ;  Darwent  v.  Walton,  2  Atk.  510;  Whalley  v,  Whal- 
ley,  1  Vern.  487 :  Milligan  v.  Milledge,  3  Cranch,  220. 

9  West  V.  Randall,  2  Mason,  R.  196  ;  Russell  v.  Clarke,  7  Cranch,  69, 
98  ;  MQligan  v.  Milledge,  3  Cranch,  220 ;  Simms  v,  Guthrie,  9  Cranch, 
19,  25 ;  Elmendorf  v.  Taylor,  10  Wheat.  R.  152 ;  Mallow  «.  Hinde,  19 
Whe?t.  R.  193;  Harding  r.  Handy,  11  Wheat.  R.  103;  Ward  v.  Arw- 
dondo,  1  Paine,  C.  R.  413,  414. 

3  Ibid. ;  Ante,  ^  78.  By  the  Act  of  Congress  of  February  28,  1839, 
ch.  36,  Sect.  1,  an  important  alteration  has  been  effected.  That  Act  pro- 
vides ;  **  That  where,  in  any  suit  at  law  or  in  equity,  commenced  in  any 
Court  of  the  United  States,  there  shall  be  several  defendants,  any  one  or 
more  of  whom  shall  not  be  inhabitants  of  or  found  within  the  district, 
where  the  suit  is  brought,  or  shall  not  voluntarily  appear  thereto,  it  sbtU 
be  lawful  for  the  Court  to  entertain  jurisdiction,  and  proceed  to  the  trial 
and  adjudication  of  such  suit  between  the  parties,  who  may  be  properly 
before  it ;  but  the  judgment  or  decree  rendered  therein  shall  not  oondade 


1 
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I 
I 

i  cidentally  alluded  to),  that  persons,  who  are  out  of  the 
I  jurisdiction,  and  are  ordinarily  proper  and  necessary 
1  parties,  can  be  dispensed  with,  only  when  their  inter- 
ests will  not  be  prejudiced  by  the  decree,  and  when 
they  are  not  indispensable  to  the  just  ascertainment  of 
the  merits  of  the  case  before  the  Court.*  The  doc- 
trine ordinarily  laid  down  on  this  point  is,  that  where 
the  persons,  who  are  out  of  the  jurisdiction,  are  merely 
passive  objects  of  the  judgment  of  the  Court,  or  their 
rights  are  merely  incidental  to  those  of  the  parties 
before  the  Court,  then,  inasmuch  as  a  complete  decree 
may  be  obtained  without  them,  they  may  be  dispensed 
with.'  But  if  such  absent  persons  are  to  be  active  in 
the  performance  or  execution  of  the  decree;'  or  if 
they  have  rights  wholly  distinct  from  those  of  the  other 


^  Ante,  §  77 ;  West  v,  Randall,  3  Mason,  190-198 ;  Mallow  v.  Hinde, 
12  Wheat.  R.  193 ;  Russell  o.  Clarke's  Ex'ors,  7  Cranch,  72. 

a  Mitf.  Eq.  PI.  by  Jeremy,  31,  32  ;  Id.  164,  165  ;  Meux  v.  Maltby,  2 
Swanst.  R.  378. 

'  3  Sir  Thomas  Plumer  (Master  of  the  Rolls),  in  Meux  v.  Maltby,  S 
Swanst.  R.  278,  went  largely  into  the  general  rule  and  the  exceptioos. 
In  that  case  a  joint  stock  company,  authorized  by  act  of  Parliament  to 
bring  suits  in  the  name  of  their  treasurer,  purchased  an  estate,  peudiog 
a  suit  against  the  vendors,  to  compel  the  specific  performance  of  aa 
agreement  to  grant  a  lease  of  a  part.  On  a  Bill  by  the  vendee  against 
the  treasurer  and  directors,  the  plaintiff  were  declared  entitled  to  a  lease, 
and  the  treasurer  was  enjoined  not  to  disturb  their  possession.  But  the 
Court  refused  to  decree  an  execution  of  the  lease ;  as  the  rest  of  the 
proprietors  were  not  parties,  being  very  numerous ;  and  the  Court  would 
not  compel  them  as  absentees  to  do  any  act.  On  that  occasion  the  learn- 
ed Judge  said  :  **  The  only  novelty  is,  that  the  Bill  requires  an  act  to  be 
done  by  the  absentees.  Not  having  them  before  the  Court,  though  their 
rights  may  be  bound,  there  is  a  difficulty  in  making  them  act.  The 
plaintiff  requires  special  performance  of  the  agreement ;  and  it  would 
hardly  be  sufficient,  supposing  it  proper,  for  a  few  to  execute  a  lease  on 
behalf  of  the  rest.  In  a  conveyance  of  the  interest,  all  must  join.  But 
that  difficulty  presents  no  objection  to  binding  the  rights  of  the  parties  not 
before  the  Court.  That  is  authorized  by  every  one  of  the  cases  referred 
to.  If  the  Court  cannot  proceed  to  compel  the  defendants  to  do  the  act 
required,  it  must  go  as  far  as  it  can." 
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or  interests  ;  but  the  suit,  so  far  at  least  as  their  rights 
and  interests  are  concerned,  should  be  stayed ;  for  to 
this  extent  it  is  unavoidably  defective.^  In  many  in- 
stances the  objection  will  be  fatal  to  the  whole  suit. 
In  others,  it  will  not  prevent  the  Court  from  proceed- 
ing to  the  decision  of  other  questions  between  the 
parties  actually  before  it,  even  though  such  a  decision 
may  incidentally  touch  upon,  or  question,  the  rights  of 
the  absent  parties.^ 

§  82.  A  few  cases  will  serve  to  illustrate  this  doc- 
trine with  its  accompanying  qualifications.  Thus, 
where  a  suit  is  brought  to  recover  a  debt  against  part- 
ners, and  one  is  out  of  the  jurisdiction,  a  decree  may 
(as  we  have  seen)  be  had  against  the  other.'  The 
reason  seems  to  be,  that  in  such  a  case,  as  each  part- 
ner is  liable  for  the  whole  debt,  and  each  in  fact 
represents  the  whole  interest  of  the  partnership,  no 
injustice  is  done  by  making  the  one  before  the  Court 
solely  liable,  and  dispensing  with  the  other  partner ; 
as,  indeed,  might  be  done  at  law  in  a  similar  case.^ 
But  if  the  Bill  were  brought  by  one  partner  against 

1  Ibid. 

8  Inchiquin  v.  French,  Ambler,  R.  34 ;  Attorney-General  v.  Baliol 
College,  9  Mod.  R.  409  ;  Fell  v.  Brown,  2  Bro.  Ch.  R.  275  ;  Browne  V. 
Blount,  2  Ru88.  &  M.  83  ;  Mallow  v.  Hinde,  12  Wheaton,  R.  193.  In 
Attorney-General  v.  Baliol  College,  9  Mod.  R.  409,  Lord  Hardwicke  is 
reported  to  have  said,  in  answer  to  an  objection,  that  the  University  of 
Glasgow  was  not  a  party  to  the  original  decree,  and  so  not  boand  by  it ; 
^*  Glasgow  indeed  was  no  party,  nor  indeed  were  the  plaintiffs  obliged  to 
make  that  University  party,  for  it  is  a  corporation,  and  out  of  the  kingdom 
and  reach  of  process  of  this  Court,  which  is  always  an  excuse  for  not 
making  them  parties  ;  therefore,  this  is  no  objection  to  make  this  a  void 
decree  as  to  them."  With  reference  to  the  case  before  the  Court,  this 
might  be  entirely  correct.  But  the  language  is  far  too  broad  and  unqual- 
ified, if  it  was  meant  to  be  used  generally;  for  there  are  many  cases, 
where  a  decree  against  a  party  out  of  the  jurisdiction  would  be  void,  so 
far  as  it  touched  his  interests.  See  Fell  v.  Brown,  2  Bro.  Ch.  R.  375, 
276  ;  Browne  v.  Blount,  2  Russ.  &  M.  83  ;  Post,  $83-85. 

8  Ante,  ^  78. 

4  Darwent  v.  Waltem,  2  Atk.  510  ;  Coaalad  v.  Cely,  Free.  Ch.  83. 
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several  other  copartners,  one  of  whom  was  out  of  the 
jurisdiction,  praying  for  ^n  account  and  dissolution  of 
the  partnership ;  there  the  case  might  be  very  differ- 
ent ;  for  the  absent  partner  would  have  a  distinct  and 
independent  interest,  and  would  seem  to  be  an  indis- 
pensable party,  since  the  decree  must  affect  that 
interest,  and  indeed  would  pervade  the  entire  opera- 
tions of  the  partnership.^ 

^  83.  Another  case  may  be  stated,  where  the  ob- 
jection was  held  fatal  to  the  entire  objects  of  the  suit. 
A  judgment  creditor  sued  out  an  elegitj  and  filed  a 
Bill  for  the  purpose  of  an  equitable  execution  against 
certain  real  estates,  vested  in  trustees  upon  certain 
trusts,  under  which  the  debtor  was  then  entitled  to  the 
rents  and  profits  during  his  life.  The  trustees  were 
defendants  in  the  Bill ;  but  the  debtor  was  abroad,  and 
had  been  so  for  several  years,  and,  therefore,  could  not 
be  made  a  party  to  the  suit.  The  Court  held  the 
objection  fatal,  notwithstcmding  the  impossibility  of 
the  debtor  being  made  a  party,  because  he  was  the 
very  person,  whose  interests  were  sought  to  be  affected 
by  the  decree.*  The  sound  reason,  which  dictati^d 
this  decision,  is  obnous ;  and  any  attempt  to  sustain 
the  jurisdiction  in  such  a  case  would  subvert  the  very 
foundation,  on  which  the  rule  in  Equity,  requiring 
the  joinder  of  the  interested  parties,  rests ;  for  the 
decree  would  either  have  concluded,  without  a  hear- 
ing, the  interests  of  the  only  person  really  interested 
to  contest  it ;  or  have  delivered  over  the  whole  mat- 
ter to  new  and  independent  litigation. 

§  M.  Upon  the  like  ground,  where  a  second  mort- 
gagee brought  a  Bill  against  the  first,  to  redeem  his 

1  See  BemmnoDt  v.  Meredith,  3  Yes.  &  IS.   18U ;  Kvans  v  Stuken,  1 

,  R.  39;  Vu  Sandau  v.  Moore,  I  Kuw.  R.  441. 
*  Browne  v.  Blount,  9  Ktue.  &  M.  83. 

CQ.  PL.  14 
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mortgage,  without  making  the  heir  of  the  deceased 
mortgagor  a  party,  and  the  Bill  alleged,  that  he  was 
abroad  in  America;  it  was  held  by  the  Court,  that 
the  heir  was  an  indispensable  party  ;  for  the  natural 
and  common  decree  in  such  a  case  is,  that  the  second 
mortgagee  shall  redeem  the  first  mortgage,  and  that 
the  mortgagor  shall  redeem  him,  or  stand  foreclosed. 
Und^r  such  circumstances,  the  foreclosure  would  con- 
clude the  interests  of  the  heir  in  a  suit,  to  which  he 
was  no  party.  But  it  was  at  the  same  time  held, 
that,  in  that  case,  the  personal  representative  of  the 
mortgagor  was  not  an  indispensable  party.* 

§  85.  Another  case,  standing  upon  analogous  rea- 
soning, is,  where  the  bail  of  a  judgment  debtor 
brought  a  Bill  to  stay  the  proceedings  against  them 
by  the  creditor,  and  alleged  fraudulent  conduct  on  the 
part  of  the  creditor,  and  that  he  had  charged  the 
debtor  with  sums  never  paid,  and  had  collusively  sdid 
the  debtor's  property  remitted  for  sale,  and  prayed  an 
account  of  all  the  mercantile  transactions  between  the 
creditor  and  debtor,  and  the  Bill  charged  the  debtor  to 
be  out  of  the  jurisdiction  of  the  Court ;  it  was  held, 
that  the  Bill  could  not  be  sustained  without  the  prin- 
cipal being  brought  actually  before  the  Court ;  for  he 
was  an  indispensable  party  to  the  account.  And  the 
case  was  likened  to  a   suit  brought  by  sureties,  who 

1  Fell  V.  Brown,  2  Bro,  Ch.  R.  276-279 ;  Palk  v,  Clinton,  12  Ves. 
58,  59  ;  Post,  §  186.  If  the  BUI  in  this  case  had  sought  only  a  redemp- 
tion of  the  first  mortgage,  without  any  foreclosure,  there  does  not  seem 
any  sound  reason,  why  the  Court  might  not  have  allowed  the  second  mort- 
gagee to  maintain  the  Bill  without  making  the  heir  a  party,  if  the  sec- 
ond mortgagee  was  wQling  to  take  a  decree  without  any  account,  which 
would  bind  the  heir  of  the  mortgagor.  The  only  effect  of  the  decree 
then  would  be,  to  put  the  second  mortgagee  in  the  place  of  the  first ; 
leaving  the  amount  due  on  the  first  mortgage  open  to  examination,  in  the 
same  way,  as  if  there  had  been  an  assignment  of  the  first  mortgage  to 
the  second  mortgagee. 
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could  not  be  relieved  as  against  the  obligee,  without 
bringing  the  obligor  before  the  Court.^ 

^  86.  The  same  doctrine  may  be  illustrated  by  put- 
ting the  case  of  fraud,  where  several  persons,  having 
distinct  interests,  claim  under  independent  titles  the 
whole  fund.  In  such  a  case,  all  the  persons,  who 
claim  by  the  diflfcrcnt  titles,  ought  to  be  made  parties ; 
for  a  Court  of  Equity  will  not,  at  least,  unless  under 
very  special  circumstances,  change  the  hands,  in 
which  the  funds  are  already  placed,  especially  when 
the  tide  of  the  plaintiff  is  equally  open  to  controversy 
on  behalf  of  all  the  claimants.  And  in  such  a  case, 
it  will  ordinarily  constitute  no  sufficient  ground  for 
proceeding  in  the  suit,  that  one  or  more  of  the  claim- 
ants is  out  of  the  jurisdiction.^ 

§  87.  It  has  been  already  stated,  that  in  some  cases 
the  Court  will  proceed  to  a  decree  against  the  parties 
before  it,  even  though  other  proper  parties  may  be  out 
of  the  jurisdiction.^  In  such  cases,  the  absent  party 
cannot  be  compelled  to  do  any  act.  But  if  the  disix)- 
sition  of  the  property  in  controversy  is  in  the  jrawcr  of 
the  other  parties,  the  Court  may  act  upon  them  and 
through  them  upon  that  proix^rty.^  Thus,  where  the 
heir  at  law  of  a  testator,  who  had  devised  his  real 
estate  on  certain  trusts,  was  out  of  the  jurisdiction  of 
the  Court,  and  that  fact  was  charged  in  a  Bill,  seeking 
to  enforce  the  trusts,  and  proved  at  the  hearing,  the 
Court  directed  an  execution  of  the  trusts,  u])on  full 
proof  of  the  execution  of  the  will  and  the  sanity  of 
the  testator;^  although,  ordinarily,  uimn  such  a  Bill,  the 


>  Rovarmy  v.  Grmjion,  3  Swanst.  R.  145,  note. 

>  RihmU  v.  Clarke's  Kx'on,  7  Cranch,  iM. 
'  Asia,  ^  78. 

«  9  Maad.  Ch.  Pr.  144 ;  Smith  «.  Hibernian  Mine  Company,  1  Sch.  & 
liBfr.  S38-940;  AdIa,  t  8i- 
*  Mill.  Eq.  PI.  by  Jeremy,  171  -  173  ;  Smith  v.  Uibemiaii  Mine  Com- 
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heir  at  law  is  deemed  a  necessary  party.^  But  in 
such  a  case,  it  is  clear,  that  the  heir  at  law  would  not 
be  bound  by  the  decree,  but  he  might  file  a  Bill  to  set 
aside  the  decree  as  erroneous^  or  otherwise  assert  his 
title  at  law.  And  the  evidence  taken  in  the  case 
could  not  be  read  against  him,  if  he  should  afterwards 
dispute  the  will.*  So  that  the  Court  could  not,  on 
such  a  Bill,  establish  the  will  against  him,  or  in  any 
manner  ensure  the  title  under  its  decree  against  his 
claim.^  In  this  case,  it  is  obvious,  that  the  Court  was 
placed  in  a  predicament,  in  which  one  of  two  altema- 

I>any,  1  Sch.  &  Lefr.  238-340 ;  Williams  v.  Whinyates,  2  Bro.  Ch.  R. 
399  ;  Harris  v.  Ingledew,  3  P.  Will.  92,  94 ;  French  v.  Baron,  2  Atk. 
120  ;  Thompson  v.  Topham,  1  Y.  &  Jerv.  556  ;  Cooper,  Eq.  PI.  38. 

1  Lord  Redesdale  (Mitf.  Eq.  PL  by  Jeremy,  171,  172,)  has  made  the 
foUowing  remarks  on  this  subject.  They  show  a  nice  distinction  between 
the  case  of  devisees  and  heirs.  *'  To  a  Bill,  "  says  he,  '*to  cany  into 
execution  the  trusts  of  a  will  disposing  of  real  estate  by  sale  or  charge  of 
the  estate,  the  heir  at  law  of  the  testator  is  deemed  a  necessary  party, 
that  the  title  may  be  quieted  against  his  demand ;  for  which  purpose  the 
Bill  usually  prays,  that  the  will  may  be  established  against  bim  by  the 
decree  of  the  Court.  But  if  the  testator  has  made  a  prior  will  containing 
a  different  disposition  of  the  same  property,  and  which  remains  uncancel- 
led, and  has  not  been  revoked  except  by  the  subsequent  will,  it  has  not 
been  deemed  necessary  to  make  the  persons  claiming  under  the  prior  will 
parties ;  though  if  the  subsequent  will  be  not  valid,  those  persons  may 
disturb  the  title  under  it,  as  well  as  the  heir  of  the  testator.  If,  however, 
the  prior  will  is  insisted  upon  as  an  effective  instrument,  notwithstanding 
the  subsequent  will,  the  persons  claiming  under  it  may  be  brought  before 
the  Court  to  quiet  the  title,  and  protect  those  who  may  act  under  the  or- 
ders of  the  Court  in  executing  the  latter  instrument."  He  adds  ;  *'  If  no 
heir  at  law  can  be  found,  the  King^s  Attorney-General  is  usually  made 
a  party  to  a  Bill  for  carrying  the  trusts  of  a  devise  of  real  estate  into  exe- 
cution, supposing  the  escheat  to  be  to  the  Crown,  if  the  will  set  up  by  the 
Bill  should  be  subject  to  impeachment.  But  if  any  person  should  claim 
the  escheat  against  the  Crown,  that  person  may  be  a  necessary  party." 
But  see  Orders  in  Chancery  of  1841,  Order  30,  31 ;  1  Craig  &  Phill.  377; 
and  the  49th  and  50th  Rules  of  the  Supreme  Court  of  the  United  States, 
January  term,  1842;  Ante,  §  81;  Post,  ^  150,  163. 

a  Cooper,  Eq.  PI.  38 ;  Mitf.  Eq.  PI.  by  Jeremy,  172,  173. 

3  Mitf.  Eq.  PI.  by  Jeremy,  172,  173  ;  Smith  V.  Hibernian  Mine  Co.,  1 
Sch.  &  Lefr.  240,  241 ;  Thompson  v.  Topham,  1  Y.  &  Jerv.  656. 
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tees  or  distributees  are  out  of  the  jurisdiction  of  the 
Court,  and  cannot  conveniently  be  made  parties,  either 
as  plaintiffs  or  as  defendants,  the  Court  will  dispense 
with  them,  and  proceed  to  decree  the  shares  of  the 
parties  before  it.*  Such  a  decree  is  of  course  not  con- 
clusive upon  the  absentees,  or  other  persons  not  made 

Pritchard  v.  Hicks,  1  Paige,  R.  373.  But  see  Ross  v.  Crary,  1  Paige,  R. 
419,  note ;  and  Hallett  v.  Hallett,  2  Paige,  R.  20,  21 ;  Mitf.  Eq.  PI.  by 
Jeremy,  168,  note  (o) ;  Cooper,  Eq.  PI.  39,  40 ;  Gilb.  For.  Rom.  158 ; 
Hawkins  v.  Hawkins,  1  Hare,  R.  543,  546 ;  Weatherby  «.  St.  Giorgio,  3 
Hare,  R.  624,  626  ;  Harvey  «.  Harvey,  4  Beavan,  R.  215, 230, 331 ;  Post, 
§  207,  207,  a.  This  seems  the  general  rule  as  to  residuary  legatees.  But 
a  question  has  been  made,  whether,  in  such  a  ease,  it  is  indispensable  to 
make  all  the  residuary  legatees,  when  known,  technical  parties  by  name, 
or  whether  it  is  sufficient  for  a  residuary  legatee  to  sue  on  behalf  of  him- 
self and  all  other  residuary  legatees,  in  which  case  they  are,  in  a  sense, 
deemed  parties.  (Leigh  v.  Thomas,  3  Yes.  313.)  In  Brown  v.  Ricketts, 
3  John.  Ch.  R.  555,  Mr.  Chancellor  Kent  seems  to  have  thought,  that  all 
the  residuary  legatees  should  be  technically  parties  by  name ;  and  he  relied 
on  Parsons  v.  Neville,  3  Bro.  Ch.  R.  365,  and  Cockburn  v.  Thompson,  16 
Yes.  327,  328.  He  held  the  same  doctrine  in  Davoue  «.  Fanning,  4 
John.  Ch.  R.  199.  The  case  in  3  Bro.  Ch.  R.  365,  was  the  case  of  re- 
siduary devisees,  not  of  residuary  legatees.  But  in  16  Yes.  338,  where 
Lord  Eldon  refers  to  Lord  Thurlow^s  opinion,  he  considers  it  applicable  to 
residuary  legatees ;  but  still  admitting  of  exceptions,  where  it  is  not  neces- 
sary or  convenient  to  bring  all  before  the  Court ;  as,  for  example,  where  a 
residue  is  left  to  the  individual  members  of  a  society,  which  is  very  numer^ 
ous.  See  Cooper,  Eq.  PI.  39,  40.  In  Kettle  v.  Crary,  1  Paige,  R.  417, 
419,  420,  note,  Mr.  Chancellor  Jones  held,  that  in  all  cases  a  residuary 
legatee  might  sue  in  behalf  of  himself  and  all  others,  without  making  them 
technically  parties.  Referring  to  the  case  in  16  Yes.  338,  he  said ;  "  I  de- 
duce from  that  and  other  cases  the  principle,  that  in  the  case  of  the  residu- 
ary legatees,  in  common  with  all  the  other  cases,  where  it  is  impracticable 
to  make  parties,  or  when  the  inconvenience  and  expense  would  greatly 
overbalance  the  utility  of  the  proceeding,  and  all  the  rights  and  interests  of 
the  whole  class  of  persons,  to  be  affected  by  the  decree,  may  be  protected 
and  preserved  by  their  subsequent  accession  to  the  suit  or  the  reference  be- 
fore the  Master,  this  Court  will  dispense  with  them  as  parties  on  the  rec- 
ord, and  give  the  opportunity  of  introducing  them  into  the  suit  by  subse- 
quent proceedings  before  the  Master."  See  Ross  v.  Crary,  1  Paige,  R. 
413,  where  Mr.  Chancellor  Walworth,  seems  to  have  approved  the  same 
doctrine ;  and  Hallett  v.  Hallett,  3  Paige,  R.  19,  20,  where  he  directly 
affirmed  it.  See  also  West  o.  Randall,  3  Mason,  R.  190- 193. 
1  Harvey  v,  Harvey,  4  Beavan,  R.  315,  830,  221 ;  Post,  $  807,  307,  a. 
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parties.  But  the  general  rule  is  dispensed  with,  be- 
cause otherwise  persons  having  clear  rights  would 
without  their  own  default  1x3  precluded  from  asserting 
them,  even  when  the  rights  of  others  would  not  neces- 
sarily be  prejudiced  thereby.^ 

^  90.  U|ion  a  similar  ground,  one  of  several  of  the 
next  of  kin  of  an  intestate,  entitled  to  distribution, 
may  sue  for  his  distributive  sliare  without  making  the 

1  West  9.  Randall,  2  Mason,  R.  181,  li»0-  199 ;  Cockburn  v.  Thomp- 
inn.  10  Vea.  3*21,  328;  Brown  v.  RickctU,  3  John.  Ch.  R.  555,  55G ; 
Uradwifl  V.  Harper,  Amhl.  R.  375;  2  Madd.  Ch.  Pr.  146.  Mr.  Cooper, 
in  hia  Equity  Pleadings,  after  stating,  that  all  the  residuary  legatees 
ought  to  be  parties,  and  referring  to  3  Bro.  Ch.  R.  239  and  365,  in  sup- 
port of  the  proposition,  has  added ;  *'  But  one  of  the  next  kin  of  an  in- 
testate may  sue  for  his  distributive  share,  and  the  Master  will  be  directed 
by  the  decree  to  inquire  and  state  to  the  Court,  who  are  all  the  next  of 
kia  of  the  intestate,  and  they  may  come  in  under  the  decree.  But  if  the 
plaintifl*  knows  and  states  in  his  Bill,  who  are  the  other  next  of  kin,  it 
seema,  that  he  must  make  them  parties  to  the  suit."  Ijord  Chief  Baron 
Gilbert  (For.  Rom.  158)  says,  that  where  several  persons  are  entitled  as 
next  of  kin  under  the  statute  of  distributions,  and  one  only  of  them  is 
brought  on  to  a  hearing,  the  Court  will  not  proceed  to  a  decree.  This 
appueat  coBtrariety  may  be  explained  by  the  suggestion,  that  in  the  case 
supposed  by  Mr.  Cooper,  the  Bill  alleges,  that  the  other  distributees  are 
ankaown;  and  in  that  supposed  by  Lord  Chief  Baron  Gilbert,  that  tho 
other  diflinbaieea  are  known,  and  the  Bill  has  no  avernment  to  the  con- 
trary. Probably,  if  the  distributees  are  very  numerous,  even  if  known,  a 
Bill  aufht  be  maintained  by  one  or  more  on  behalf  of  all,  as  was  dune  in 
the  case  af  appointees  under  a  will  in  Manning  v.  Thesiger,  1  Sim.  & 
Sla.  106.  In  Waite  v.  Temple,  I  Sim.  6l  Stu.  319,  the  Bill  was 
brought  for  the  administration  of  a  testator's  cMate,  who  had  given  one 
ftAh  share  of  the  residue  of  his  estate  to  one  T.  P.  or  his  heirs,  executors, 
aad  administrators.  T.  P.  dit^d  in  the  testator's  lifetime.  The  executors 
of  T.  P.  were  made  parlies,  but  not  his  next  of  kin.  The  Vioe-C!hanreI- 
lor  Mid«  that  the  next  of  kin  ought  to  be  made  parties,  upon  a  claim  as 
ptTMontm  dmgnai^y  and  the  Master  should  inquire,  who  were  the  next  of 
kia,  aad  with  liberty  to  file  a  supplemental  Bill.  He  added,  that  if  one 
of  the  next  of  kin  had  in  that  character  been  made  a  party  to  the  suit,  and 
the  claim  of  the  next  of  kin  had  been  rais«;d  upon  the  record,  then  any  other 
found  by  the  Master  to  be  next  of  kin  might  have  been  heard  by 
si,  though  not  parties.  But  where  no  one  of  the  next  of  kin  w  in 
that  character  a  party,  nor  the  claim  raised  upon  the  record,  there  must 
be  a  aappleBienial  Bill. 
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made  parties ;  not  only,  that  all  the  persons  in  interest 
may  be  represented,  and  may,  if  they  fdease,  contest 
the  tide ;  but  also,  that  they  may  contribute  am<Hig 
themselves  in  the  proper  proportions,  if  the  rent  charge 
is  established,  and  complete  Justice  be  done  between 
them.^  But  there  are  certain  well  known  exceptions 
to  this  rule.  Thus,  for  example,  if,  in  a  Bill  brought 
against  the  owners  or  terre-tenants  of  one  of  the  es- 
tates charged,  it  should  appear  upon  the  pleadings, 
that  the  other  owners  or  terre-tenants  are  unknown ; 
or  that  it  is  uncertain,  what  the  other  estates,  which 
are  chargeable,  are ;  or  whether  the  tide  or  chaise 
against  them  is  not  lost,  or  become  incapable  of  being 
distinguished  by  lapse  of  time  or  otherwise  ;  the  Court 
would  dispense  with  the  other  parties ;  and,  at  least 
in  the  case  of  a  charity,  proceed  to  decree  between  the 
parties  before  the  Court.^ 

^  94.  Another  exception  to  the  general  rule,  as  to 
parties,  is,  where  they  are  exceedingly  numerous,  and 
it  would  be  impracticable  to  join  them  without  almost 
interminable  delays  and  other  inconveniences,  which 
would  obstruct,  and  probably  defeat  the  purposes  of 


1  Attorney-General  v.  Wyburgh,  1  P.  Will.  599 ;  Attorney- General  v. 
Shelly,  1  Salk.  163;  Attorney-General  v.  Jackson,  11  Ves.  367;  Adair 
V,  Now  River  Co.,  11  Ves.  444. 

2  Attorney-General  v,  Wyburgh,  1  P.  Will.  599 ;  Attorney-General  v. 
Shelly,  1  Salk.  163;  Attorney-General  v.  Jackson,  11  Ves.  367  ;  Adair 
V.  New  River  Co.,  11  Ves.  444 ;  Anon.,  Gary,  R.  33.  Although  the  reaaon- 
ing  would  seem  to  justify  the  laying  down  of  the  proposition  in  all  caaea 
of  rent  charge,  where  the  exception  exists,  I  have  not  ventured  to  atate 
it  as  applicable,  except  to  cases  of  charity,  for  it  is  in  those  cases,  that  the 
exception  has  been  allowed  and  acted  on.  But  even  in  cases  of  chahtiea, 
the  Court  will  take  care  of  the  rights  and  interests  of  the  terre-tenanta 
before  the  Court,  as  well  as  of  other  terre-tenants  not  made  parties,  by 
directing  inquiries  before  the  Master,  whether  there  are  any  such,  and 
how  far  tliey  are  chargeable.  See  on  this  subject  the  elaborate  judgment 
of  Lord  Eldon,  in  Attorney-General  v,  Jackson,  11  Ves.  366-373  ;  and 
Benson  v.  Baldwin,  1  Atk.  596. 
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would  really  be  deprived  of  all  protection.*  But  the 
doctrine  above  stated  as  to  the  necessity  of  all  persons 
being  made  actual  parties,  must  now  be  received  with 
many  qualifications,  if  it  be  maintainable  at  all  in  its 
general  signification,  as  will  appear  more  fully  in  our 
subsequent  remarks.^ 

^  95.  Thus,  we  see,  that  by  the  general  rule  the 
parties,  although  numerous,  are  still  ordinarily  required 
to  be  brought  before  the  Court ;  that  there  is  an  excep- 
tion allowed,  founded  on  the  mere  fact  of  numerous- 
ness,  when  it  may  amount  to  a  great  practical  incon- 
venience or  positive  obstruction  of  justice  ;  and  again, 
that  qualifications  are  introduced,  which  limit  the  efiect 
of  the  exception  to  cases  within  the  general  mischiefis, 
which  it  was  intended  to  remedy.  In  all  cases  gov- 
erned by  the  exception,  it  seems  proper  to  allege  in 
the  Bill,  unless  it  is  otherwise  apparent  upon  its  face, 
that  the  parties  are  too  numerous  to  make  it  practi- 
cable, even  if  known,  to  prosecute  the  suit,  if  all  are 
made  parties.^ 

^  96.  In  truth,  the  same  general  principle  pervades 
the  whole  course  of  Equity  proceedings,  in  all  these  ap- 
parently irreconcilable  or  anomalous  cases.  It  has 
been  well  observed,  that  the  general  rule,  being  estab- 
lished for  the  convenient  administration  of  justice, 
ought  not  to  be  adhered  to  in  cases,  in  which,  consist- 
ently with  practical  convenience,  it  is  incapable  of 
application ;  for  then  it  would  destroy  the  very  purpose 


1  Mitf.  Eq.  PI.  by  Jeremy,  167-171 ;  Farrell  v.  Smith,  3  Ball  & 
Beau.  337,  341,  343 ;  Kenyon  v.  Worthington,  3  Dick.  R.  668 ;  Hallett 
V.  Hallett,  3  Paige,  R.  18-30. 

«  Post,  §  107-115,  130,  133,  135,  135,  a. 

3  Weld  V,  Bonham,  3  Sim.  &  Stu.  91.  See  Wallworth  v.  Holt,  4 
Mylne  &  Craig,  619,  636-639  ;  Harvey  v.  Hanrey,  4  Beavan,  R.  315, 
380,  831 ;  Ante,  §  94 ;  Post,  §  133,  a,  133,  b,  149,  807,  307,  «,  816. 
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OU8  is  it  to  attain  the  purposes  of  substantial  justice, 
that  it  will  generally  require  the  Bill  to  be  filed,  not 
only  in  t)ehalf  of  the  plaintiff,  but  also  in  behalf  of  all 
other  persons  interested,  who  are  not  directly  made 
parties  (although  in  a  sense  they  are  thus  made  so),  so 
that  they  may  come  in  under  the  decree,  and  take  the 
benefit  of  it,  or  show  it  to  be  erroneous,  or  entide 
themselves  to  a  rehearing.^  The  Court  will  go  fiir- 
ther,  and  in  such  cases,  it  will  entertain  a  Bill,  or 
Petition,  which  shall  bring  the  rights  and  interests  of 
the  absent  parties  more  distincdy  before  the  Court,  if 
there  is  any  certainty,  or  even  any  danger,  of  injury  or 
injustice  to  them.^  We  shall  presendy  see  this  doc- 
trine fully  borne  out,  when  we  advert  to  the  cases, 
which  illustrate  the  nature,  and  character,  and  extent 
of  this  class  of  exceptions.^ 

§  97.  The  most  usual  cases  arranging  themselves 
under  this  head  of  exceptions  are;  (1.)  where  the 
(}uestion  is  one  of  a  common  or  general  interest,  and 

*  West  V.  Randal],  2  Mason,  R.  193  ;  Adair  v.  New  Rirer  Company, 
11  Ves.  444  ;  Cocklmrn  v.  Thompson,  16  Ves.  326-328;  Good  V.  Ble- 
wit,  19  Ves.  336 ;  Ante,  ^  94;  Post,  ^  144,  150,  207-216.  The  case  of 
Gm>d  V,  Blewit,  13  Ves.  397 ;  S.  C.  19  Ves.  336,  shows  with  what  solici- 
tude the  Court  will  watch  over  and  protect  the  interests  of  the  abseot  per- 
sons, not  parties,  in  all  cases  of  this  sort.  See  also  Angell  «.  Haddcm,  1 
Madd.  R.  429;  Durch  r.  Kent,  2  Vem.  260.  Lord  Redesdale,  with  refer- 
ence to  this  subject,  used  the  following  language  (Mitf.  Eq.  PI.  hy  Jeremy, 
178)  :  —  *'  In  some  cases,  when  it  has  appeared  at  the  hearing  of  a  canoe, 
that  the  personal  representative  of  a  deceased  person,  not  a  party  to  the 
suit,  ought  to  be  privy  to  the  proceedings  under  a  decree,  but  that  no  qoee- 
tion  could  arise  as  to  the  rights  of  such  representative  on  the  hearing,  the 
Court  has  made  a  decree  directing  proceedings  before  one  of  the  Mastea 
of  the  Court,  without  requiring  the  representative  to  be  made  a  party  by 
amendment  or  otherwise ;  and  has  given  leave  to  the  parties  in  the  rah 
to  bring  a  representative  before  the  Master,  on  taking  the  accounts  at 
other  proceedings  directed  by  the  decree,  which  may  concern  the  rights  of 
such  representative.  And  a  representative  thus  brought  before  the  Mas- 
ter, is  considered  as  a  party  to  the  cause  in  the  subsequent  proceedings." 

2  Ibid.     See  also  Weld  v.  Bonham,  2  Sim.  &,  Stu.  91 ;  Ante,  ^  96. 

3  Post,  §97-135. 
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course.^  And  it  has  been  well  observed,  that  no  case 
can  call  more  strongly  for  indulgence,  than  where  a 
number  of  seamen  have  interests  in  the  same  sulject- 
matter ;  for  their  situation  at  any  period,  how  many 
are  living  at  any  one  given  time,  how  many  are  dead, 
and  who  are  entitled  to  representation,  cannot  ordi- 
narily be  ascertained.^ 

§  99.  Similar  reasons  have  induced  the  Court  to 
depart  from  the  general  rule  in  another  class  of  cases, 
where  the  suit  is  brought  on  behalf  of  many  persons  in 
the  same  interest,  and  all  the  persons  answering  that 
description  cannot  easily  be  discovered  or  ascertained. 
Thus,  a  few  creditors  may  maintain  a  suit  on  behalf  of 
themselves  and  all  the  other  creditors  of  a  deceased 
debtor,  against  his  proper  representatives  for  an  ac- 
count and  application  of  his  assets,  real  as  well  as 
personal,  in  payment  of  their  demands.^    And  it  seems 

Ibid. ;  Chancey  v.  May,  Free.  Ch.  592 ;  Leigh  v.  Thomas,  2  Ves. 
312 ;  Pearson  v.  Belchier,  4  Ves.  627.  The  case  of  Moffat  v.  Far- 
quharson,  2  Bro.  Ch.  R.  338,  contains  a  contrary  doctrine  ;  but  the  doc- 
trine in  that  case  has  been  overruled.  See  2  Bro.  Ch.  R.  338,  Mr.  Belt's 
note  (1).  See  also  Cullan  v,  Duke  of  Queensbury,  1  Bro.  Ch.  R.  101, 
and  Mr.  Belt's  note  (1) ;  Lloyd  v.  Loaring,  6  Ves.  777. 

2  Good  V.  Blewit,  13  Ves.  397  ;  Leigh  v.  Thomas,  2  Ves.  312 ;  West 
V.  Randall,  2  Mason,  R.  193, 194  ;  Hendrick  v.  Robinson,  2  John.  Ch.  R. 
296,  297.  In  the  case  of  Good  v.  Blewit,  13  Ves.  397,  which  was  the 
case  of  a  foreign  crew  suing  for  the  benefit  of  all  the  crew  ;  the  Master 
of  Rolls  (Sir  William  Grant)  took  notice  of  the  fact,  that  it  was  a  case,  in 
which  the  defendants  sued  for  the  whole.  He  said ;  "  It  is  not  a  case, 
where  a  great  number  of  persons,  who  ought  to  be  defendants,  are 
brought  before  the  Court,  but  are  to  be  bound  by  a  decree  against  a  few." 
This  latter  circumstance,  however,  would  not  be  decisive  in  all  cases  of 
defendants ;  though  it  might  be  in  some.  See  Meux  v.  Maltby,  2  Swanst. 
R.  296-299,  and  the  cases  there  cited  ;  Mayor  of  York  v.  Pilkington,  1 
Atk.  284  ;  Calvert  on  Parties  in  Equity,  46. 

3  1  Mont.  Eq.  PI.  62;  Mitf.  Eq.  PI.  by  Jeremy,  166.  In  Bumeyr. 
Morgan,  1  Sim.  &  Stu.  358,  it  was  held,  that  a  mortgagee  cannot  sue  in 
behalf  of  himself,  and  all  other  creditors,  because  he  has  no  common  in- 
terest with  them ;  and  when  a  creditor  sues  in  behalf  of  all,  it  is  permitted 
upon  the  ground  of  there  being  a  common  interest  in  all.    Post,  §  102. 
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creditors  will  not  be  permitted  to  bring  a  Bill  of  this 
sort,  for  an  account  and  administration  of  the  assets, 
without  saying  in  the  Bill,  that  it  is  brought  on  behalf 
of  themselves,  and  all  the  rest  of  the  creditors ;  for 
otherwise,  the  executor  or  administrators  might  be 
compellable  to  account  de  novo  with  all  the  other 
creditors  in  other  Bills.^    But  when  the  Bill  is  brought 


/  plainant*8  Bill,  that  an  account  of  the  whole  fund  most  be  taken,  and 
I  that  there  are  other  parties  interested  in  the  distribution  thereof,  to  whom 
f  the  defendants  would  be  bound  to  render  a  similar  account,  the  latter  may 
object,  that  all,  who  have  a  common  interest  with  the  complainants,  are 
not  before  the  Court.  In  these  cases,  to  remedy  the  practical  incon- 
venience of  making  a  great  number  of  parties  to  the  suit,  and  compelling 
those  to  litigate,  who  might  otherwise  make  no  claim  upon  the  defend- 
ants, or  the  fund  in  their  hands,  a  method  has  been  devised  of  permitting 
the  complainants  to  prosecute  on  behalf  of  themselves,  and  all  others 
standing  in  the  same  situation,  who  may  afterwards  elect  to  come  in  and 
claim  as  parties  to  the  suit,  and  bear  their  proportion  of  the  expenses  of 
the  litigation.  If  such  parties  neglect  to  come  in  under  the  decree,  after 
a  reasonable  notice  to  them  for  that  purpose,  the  fund  will  be  distribated 
without  reference  to  any  unliquidated  or  unsettled  claims,  which  they 
might  have  had  upon  the  same.  But  if  the  rights  of  such  absent  parties 
are  known  and  ascertained  by  the  proceedings  in  the  suit,  provision  will 
be  made  for  them  in  the  decree.  (Anonymous,  9  Price's  Rep.  210.)  In 
either  case,  the  Court  will  protect  the  defendants  against  any  further  liti- 
gation in  respect  to  the  fund."  In  the  case  of  creditors  coming  in  be- 
fore the  Master,  they  have  been  held  entitled  to  rehear  the  cause,  though 
not  technically  parties,  because  the  decree  affected  their  interest.  Giffiird 
r.  Hort,  1  Sch.  &  Lefr.  409. 

1  Leigh  V.  Thomas,  2  Yes.  313 ;  Brown  v,  Ricketts,  3  John.  Ch.  R. 
553,  555,  556.  But  see  Brinckerhorff  v.  Brown,  6  John.  Ch.  R.  151. 
In  the  ordinary  proceedings  before  the  Master,  all  other  creditors,  except 
those  coming  in  before  the  Master,  and  proving  their  debts,  are  generally 
excluded  from  the  benefit  of  the  decree.  But  still  they  may  file  a  Bill, 
subsequently,  to  establish  their  own  rights,  not  disturbing  what  has  been 
done  under  the  decree.  But,  sometimes,  the  Court  gives  directions,  in 
\  cases  of  this  sort,  to  the  Master,  to  ascertain  the  claims  of  all  persons  in- 
terested. In  such  a  case,  if  the  Master  reports  any  claims  due  to  particu- 
lar creditors,  and  others,  who  do  not  come  in  under  the  decree,  the  Court 
will  sometimes  retain  the  Bill  for  their  benefit,  and  direct  the  Master 
to  advertise  anew  for  them  to  come  in,  and  take  the  benefit  of  it;  as, 
for  example,  if  it  should  appear  upon  the  Master's  report,  that  they  were 
beyond  sea,  or  out  of  the  jurisdiction  at  the  time.     Lord  Eldon,  in  Good 
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istration  of  assets,  as  well  as  burdensome  on  the  fund 
to  be  administered.  For,  if  a  Bill  be  brought  by  a 
single  creditor  for  his  own  debt,  he  may,  as  at  law, 
obtain  a  preference  by  judgment  in  his  favor  over  other 
creditors  in  the  same  degree,  who  may  not  have  used 
equal  diligence."^  There  is  great  truth  in  this  remark; 
for  Courts  of  Equity  are  thus  enabled  to  act  fully  upon 
their  own  favorite  maxim,  that  Equality  is  Equity.  But 
it  does  not  disclose  the  whole  ground  of  the  doctrine. 
It  is,  on  the  other  hand,  the  real  danger  of  doing  in- 
justice to  parties  not  before  the  Court,  where  interests 
might  be  jeoparded  without  being  represented;  and 
the  utter  impracticability  of  making  all  the  interested 
persons  actually  and  technically  parties,  from  their 
being  unknown,  or  being  so  exceedingly  numerous, 
that  any  obligation  to  join  them  all  would  amount  to 
a  positive  denial  of  justice,  which  constitute  the  main 
grounds  of  the  doctrine.^ 


^  Mitf.  Eq.  PI.  by  Jeremy,  166,  167.  But  a  single  creditor  is  not  per- 
mitted in  this  way  to  acquire  any  preference  over  creditors  of  a  higher 
degree,  nor  necessarily  in  all  cases  over  those  of  an  equal  degree ;  for 
wherever  a  single  creditor  brings  a  Bill,  although  no  general  account  of 
the  debts  is  directed ;  but  the  course  is,  to  direct  an  account  of  the  per- 
sonal estato,  and  of  that  particular  debt ;  yet  the  common  decree  is,  that 
that  debt  shall  be  paid  in  the  course  of  administration.  All  debts,  there- 
fore, of  a  higher  nature,  or  even  of  an  equal  nature,  may  be  paid  by  the 
executor,  and  must  be  allowed  to  him  in  his  discharge.  Attorney-General 
V.  Cornthwaite,  2  Cox,  R.  44  ;  Bedford  v,  Leigh,  2  Dick.  R.  708 ;  New- 
land  ».  Champion,  1  Ves.  104 ;  Peacock  v.  Monk,  1  Ves.  131 ;  Pritchard 
V.  Hicks,  1  Paige,  R.  270;  Anon.,  3  Atk.  572. 

^  Chancey  v.  May,  Prec.  Ch.  592 ;  Hendricks  v.  Robinson,  2  John.  Oh. 
R.  206.  When  a  single  creditor  sues  for  his  own  debt  (as  we  have  seen 
that  he  may],  he  need  not  make  any  person  but  the  personal  representa- 
tive of  the  deceased  a  party.  We  have  also  seen ,  that  in  such  a  suit,  the 
usual  decree  is,  not  to  direct  a  general  account  of  the  whole  estate,  but 
only  a  decree  for  an  account  of  the  personal  assets,  and  the  payment  of 
the  debt  in  the  course  of  administration.  But  although  this  is  the  usual 
decree,  it  is  not  therefore  to  be  considered  as  absolutely  incompetent  for 
the  Court,  upon  such  a  Bill,  to  make  a  more  general  decree  for  a  general 
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with  him  in  all  the  objects  of  the  Bill.^  Upon  this 
ground  it  has  been  held,  that  a  mortgagee  cannot  sue 
on  behalf  of  all  the  creditors  in  regard  to  his  mortgage 
debt ;  for  he  has  no  common  interest  with  the  credi- 
tors at  large  in  enforcing  it.^  Upon  the  same  ground 
it  has  also  been  held,  that  if  the  plaintiff  seeks  to  es- 
tablish a  priority  of  right  or  charge,  he  cannot  file  a 
Bill  on  behalf  of  all  the  creditors ;  but  the  latter  must 
be  actual  parties ;  for  the  suit  is  not  homogeneous,  or 
for  objects  equally  beneficial  to  all  the  parties ;  and 
therefore  each  creditor  has  a  distinct  right  and  interest 
to  contest  the  plaintiff's  claim.'  But  there  are  more 
recent  authorities,  which  inculcate  a  contrary  doc- 
trine, and  establish,  that  a  mortgagee  may  sue  on  be- 
half of  himself  and  all  other  creditors,  notwithstanding 
he  claims  a  right  to  prior  satisfaction  out  of  the  mort- 
gaged property.^  And  perhaps  a  similar  rule  would 
apply  to  the  case  where  a  creditor  claims  any  other 
priority  of  charge  ;  for  if  he  files  his  Bill  on  behalf  of 
all  creditors,  they  are  so  far  parties  to  the  suit,  that 
they  have  a  right  to  appear  and  contest  the  validity  of 
his  asserted  priority  over  other  creditors.* 

§  102.  Upon  similar  grounds,  where   there   are  a 
number  of  creditors,  who  are  parties  to  a  deed  of  trust 


1  Post,  §  157,  158. 

3  Burney  v.  Morgan,  1  Sim.  &  Sta.  358,  363  ;  Jones  v.  GaiciA  del 
Rio,  1  Turn.  &  Russ.  297 ;  White  v,  Hillacre,  3  Younge  &  Coll.  597. 
See  Palmer  v.  Dutcher,  7  Paige,  R.  437 ;  Calvert  on  Parties,  §  10, 
p.  220. 

3  Newton  v.  Earl  of  Egmont,  5  Sim.  R.  137 ;  S.  C.  4  Sim.  B.  574, 
585 ;  Post,  ^  133,  note,  157,  158 ;  Calvert  on  Parties,  §  10,  p.  231. 

*  Greenwood  v.  Firth,  2  Hare,  R.  241,  note  (b);  Skey  v,  Bennett,  3 
Younge  &  Coll.,  New  R.  405;  White  v.  Hillacre,  3  Younge  &  Coll. 
597,  609,  610,  note ;  Post,  §  158  ;  Aldrich  v,  Westbrook,  5  Beavao,  R. 
188  ;  1  Story,  Eq.  Jurisp.  §  549. 

5  Whitaker  v.  Wright,  2  Hare,  R.  310,  312-315;  Owens  v.  Dicken- 
son, 1  Craig  &  Phill.  48,  56. 


128  EQUITY    PLEADINOS.  [CH.  IV. 

were  technically  parties  before  the  Court,  would  be  al- 
most insuperable.  A  single  creditor,  in  cases  of  this 
sort,  would  not  be  permitted  by  a  Court  of  Equity  to 
sue  for  his  own  single  demand  without  bringing  the 
other  creditors  in  some  form  or  manner  before  the 
Court,  from  the  obvious  inconvenience  and  apparent 
injustice  in  deciding  upon  the  extent  of  their  rights 
and  interests  in  their  absence.^  The  substitution, 
therefore,  of  a  few  to  sue  for  the  benefit  of  the  whole, 
at  the  same  time,  that  it  subserves  the  interests  of  all 
the  creditors,  by  enabling  them  to  make  themselves  ac- 
tive in  the  final  apportionment  and  distribution  of  the 
trust  funds,  gives  to  the  watchful  and  diligent  an  op- 
portunity of  having  prompt  justice  done  to  them, 
without  any  wanton  sacrifice  of  the  rights  of  others, 
or  any  sacrifice,  not  caused  by  the  laches  or  indiffer- 
ence of  the  latter.^ 

A  Mitf.  Eq.  PI.  by  Jeremy,  167.  In  Joy  v.  Wirtz,  1  Wash.  Cir.  R. 
417,  which  was  a  suit  in  Equity,  brought  by  two  creditors,  for  the  pur- 
pose of  setting  aside  a  release  made  by  all  the  creditors  to  a  debtor  upon 
an  assignment  of  his  estate  for  their  benefit,  Mr.  Justice  Washington 
thought,  that  all  the  creditors  should  have  been  made  parties,  or  the  Bill 
should  have  been  brought  on  behalf  of  all ;  for  all  of  them  might  be 
affected  by  the  decree,  setting  aside  the  release,  as  it  would  not  be  set 
aside  as  to  a  part  of  the  creditors,  and  left  to  operate  on  others.  On  that 
occasion  he  said  :  '*  Where  the  creditors  are  to  be  paid  out  of  a  particular 
fund,  or  are  united  in  the  same  transaction  so  as  to  produce  a  privity  be- 
tween them,  all  are  to  join,  &c.,  either  by  name,  or  by  being  repre- 
sented by  a  part  suing  in  the  names  of  all."     Post,  §  157. 

8  The  remarks  of  Lord  Eldon  on  this  subject,  in  Cockbum  v.  Thomp- 
son, 16  Ves.  327,  deserve  to  be  cited  here.  '*  In  the  familiar  case,"  says 
he,  '*  of  creditors  suing  on  behalf  of  themselves  and  all  others,  what  an 
infinite  number  of  valuable  interests  may  be  bound,  in  a  sense,  not  abso- 
lutely. As,  where  the  Court  for  convenience  dispenses  with  the  presence 
of  parties,  the  principle  leads  it,  by  future  arrangement,  to  find  out  the 
means  of  giving  them  an  opportunity  in  some  shape  of  coming  in.  Upon 
questions  of  marshalling,  whether  real  estate  is  charged  with  debts,  &c. 
the  case  may  be  sustained  originally  perhaps  by  persons  having  interests 
of  the  least  value.  But  certainly  any  person,  afterwards  becoming  inter- 
ested, would  have  his  interest  as  much  attended  to,  as  if  he  had  been  orig- 
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tion,  and  a  pa3niieiit  of  all  the  legatees.^  In  a  case  of 
this  nature,  such  a  legatee  might  sue  for  his  own  legacy 
only.^  But  a  suit  on  behalf  of  all  the  other  legatees 
has  the  same  tendency  to  prevent  inconvenience  and 
expense,  as  a  suit  by  one  creditor  on  behalf  of  all  the 
creditors  of  the  same  fund.^  Even  in  a  suit  brought  by 

^  We  have  had  occasion  in  a  preceding  note  (Ante,  §  89,  note)  to  state, 
that  there  is  some  diversity  of  judicial  opinion  on  the  point,  whether  one 
residuary  legatee  can  maintain  a  Bill  for  himself  and  all  the  other  rendua- 
ry  legatees,  who  are  interested  ;  or  whether  he  must  make  'them  teoli- 
nical  parties  to  the  Bill.  If  a  legatee  be  the  sole  residuary  legatee,  there 
does  not  seem  to  be  any  real  difficulty  in  his  maintaining  a  Bill,  either  for 
himself  alone,  or  for  himself  and  all  the  other  legatees  and  parties  in 
interest ;  for  in  either  case  a  general  account  of  the  assets  must  be  taken ; 
and  the  Master  will,  by  the  decree,  be  directed  to  inquire  and  state,  who 
are  the  other  legatees  and  other  persons  interested  in  the  assets  ;  and  the 
final  decree,  after  the  account  taken,  will  be  for  such  assets  as  belong  to 
the  residuary  legatee  after  all  other  claims  are  paid.  Of  coarse,  nnder 
the  interlocutory  decree  all  other  legatees  and  persons  interested  will  have 
a  right  to  appear  before  the  master,  and  assert  their  claims,  whether  the 
residuary  legatee  sue  alone,  or  in  behalf  of  all  other  persons  interested. 
See  Cooper,  Eq.  PI.  39,  40 ;  Bennett  v.  Honeywood,  Ambler,  R.  709, 
710 ;  Montagu  v.  Nucella,  1  Russ.  R.  173  ;  Kettle  o.  Crary,  1  Paige,  R. 
417,  note  ;  Hallett  v.  Hallett,  3  Paige,  R.  20,  21. 

a  Mitf.  Eq.  PI.  by  Jeremy,  167 ;  Brown  «.  Ricketts,  3  John.  Ch.  B. 
653  ;  Haycock  v.  Haycock,  2  Ch.  Cas.  124  ;  Attorney-General  v.  Ryder, 
2  Ch.  Cas.  93.  See  Pritchard  v.  Hicks,  1  Paige,  R.  273  ;  Fisk  v.  How- 
land,  1  Paige,  R.  23  ;  1  Mont.  Eq.  PI.  62,  63. 

3  Mitf.  Eq.  PI.  by  Jeremy,  167 ;  Haycock  ».  Haycock,  2  Ch.  Cas.  124; 
Lloyd  V.  Loaring,  6  Ves.  779  ;  Good  v.  Blewit,  13  Ves.  339  ;  Cockbam 
V,  Thompson,  16  Ves.  327  ;  Attorney -General  v,  Ryder,  2  Ch.  Cas.  178; 
Brown  v,  Ricketts,  3  John.  Ch.  R.  553 ;  Fisk  «.  Howland,  1  Paige,  R. 
20,  23;  Kettle  r.  Crary,  1  Paige,  R  417,  note;  Hallett «.  HalleU,2 
Paige,  R.  20,  21.  In  Morse  v.  Sadler,  1  Cox,  R.  352,  the  Master  of  the 
Rolls  took  a  distinction  between  the  case  of  a  legacy  payable  out  of  per- 
sonal estate  and  that  of  a  legacy  chargeable  on  real  estate.  The  Bill  in 
that  case  was  filed  by  one  legatee  on  behalf  of  himself  and  all  the  other 
legatees,  without  making  the  others  parties.  On  that  occasion  he  said : 
'*  That  it  was  an  established  rule,  that  legatees  out  of  personal  estate 
only  need  not  be  parties ;  but  every  person  claiming  an  interest  out  of 
real  estate  must  be  befqre  the  Court.'*  And  he  directed  the  cause  to 
stand  over  to  add  the  other  legatees,  as  parties.  It  is  not  very  clear,  upon 
what  precise  ground  this  distinction  proceeds.  It  may  perhaps  be  for  the 
reason  suggested  by  Lord  Hardwicke  in  Peacock  v.  Monk,  1  Ves.  181, 
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Indeed,  if  it  appears  from  the  face  of  the  Bill,  that 
there  will  be  a  deficiency  in  the  fund,  and  that  there 
are  other  persons,  who  are  interested  in  it,  as  creditors, 
or  as  legatees,  or  otherwise,  it  seems  proper,  that  all  the 
persons  in  interest  should  either  be  made  direct  parties, 
or  that  the  Bill  should  be  filed  on  behalf  of  all  of  them. 
And,  at  all  events,  die  Court  will  take  care  of  their  in- 
terests by  permitting  them  to  come  in  and  assert  thehr 
claims  before  the  Master  by  its  interlocutory  decree.* 
§  105.  Upon  similar  grounds,  where  a  distribution 
or  application  of  the  personal  estate  of  a  deceased 
person  is  to  be  made  among  his  next  of  kin,  or  among 
persons  claiming  under  a  general  description,  as,  for 
example,  among  the  relations  of  a  testator  or  other 
person,  where  it  may  be  uncertain,  who  are  all  the 
persons  answering  that  description,  or  the  circumstan- 
ces will  make  it  ^tremely  inconvenient,  a  Bill  will 
be  allowed  to  be  filed  by  one  claimant  on  behalf  of 
himself  and  all  the  other  persons  equally  entitled.* 
Such  a  Bill  is  maintainable,  not  only  upon  the  ground 
of  the  supposed  uncertainty  of  the  persons,  answering 
the  description ;  but  also,  where  they  may  be  known, 
and  yet  they  are  exceedingly  numerous.^ 

1  Ante,  §  100,  note;  Halletfv.  Hallett,  2  Paige,  R.  19, 20 ;  Egberts  ». 
Wood,  3  Paige,  R.  519,  620;  Mitf.  Eq.  PI.  by  Jeremy,  178. 

3  Mitf.  Eq.  PI.  169  ;  Id.  167,  168 ;  Bennett  v.  Honeywood,  Ambler, 
R.  709,  710  ;  Montagu  v.  Nucella,  1  Russ.  R.  173 ;  1  Mont.  Eq.  PI. 
62,  63  ;  Post,  ^  207,  b.  As  to  parties  entitled  as  a  class,  as,  for  example, 
as  residuary  legatees  or  distrijiutees,  when  and  under  what  circumstances 
all  must  be  made  parties,  and  when  a  few  may  sue  in  behalf  of  all,  see 
Caldecott  ».  Caldecott,  1  Craig  &  Phill.  R.  183,  184 ;  Harvey  r.  Harrey, 
4  Beavan,  R.  215,  220,  221 ;  Post,  §  207-207,  b, 

3  Post,  §  207,  b  ;  Hallett  v,  Hallett,  2  Paige,  R.  19  -21 ;  Ante,  §  89, 
note  ;  Cockburn  v.  Thompson,  16  Ves.  328,  329 ;  Manning  v,  Thesiger, 
1  Sim.  &  Stu.  106 ;  Cranboume  v.  Crispe,  Cas.  Temp.  Finch,  106.  In 
Manning  v.  Thesiger,  1  Sim.  &  Stu.  106,  where  the  plaintifis  sued  on 
behalf  of  themselves  and  the  other  legatees  and  appointees  under  a  will 
to  have  the  fund  transferred  to  the  Court  of  Chancery,  an  objection  was 
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^  107.  The  second  class  of  cases,  constitutmg  an 
exception  to  the  general  rule,  and  already  alluded  to,  is, 

ters,  where  creditore  and  next  of  kin  are  most  likely  to  be  found,  calling 
upon  such  creditors  and  next  of  kin  to  come  in  and  make  their  claims 
before  the  Master,  within  a  reasonable  time  stated ;  and  when  that  time 
is  expired,  it  is  considered,  that  the  best  possible  means  having  been  taken 
to  ascertain  the  parties  really  entitled,  the  administrator  may  reasonably 
proceed  to  distribute  the  estate  amongst  those,  who  have,  before  the  Mas- 
ter, established  an  apparent  title.  Such  proceedings  having  been  taken, 
the  Court  will  protect  the  administrator  against  any  future  claim.  But  it 
is  obvious,  that  the  notice  given  by  advertisements  may,  and  must,  in 
many  cases,  not  reach  the  parties  really  entitled.  They  may  be  abroad, 
and  in  a  different  part  of  the  kingdom  from  that  where  the  advertise- 
ments are  published,  or,  from  a  multitude  of  circumstances,  they  may  not 
see  or  hear  of  the  advertisements,  and  it  would  be  the  height  of  injustice, 
that  the  proceedings  of  the  Court,  wisely  adopted  with  a  view  to  general 
convenience,  should  have  the  absolute  effect  of  conclusively  trsn^rring 
the  property  of  the  true  owner  to  one,  who  has  no  right  to  it.  It  is  for 
this  reason,  that  if  a  party,  who  has  not  gone  in  before  the  Master,  applies 
to  the  Court  after  the  Master  has  reported  the  claimants,  who  have  estab- 
lished before  him  an  apparent  title,  and  makes  out,  that  he  has  not  bees 
guilty  of  wilful  default  in  not  claiming  before  the  Master,  the  Court  wiU 
refer  it  to  the  Master,  to  inquire  into  his  claim,  and  if  it  be  satis&ctorily 
proved,  will,  in  the  administration  of  the  estate,  give  him  the  same  benefit 
of  his  title,  as  if  he  had  originally  claimed  before  the  Master.  This  is 
every  day's  practice  with  respect  to  creditors.  For  the  same  reason,  if  a 
creditor  does  not  happen  to  discover  the  proceedings  in  the  Court,  until 
after  the  distribution  has  been  actually  made  by  the  order  of  the  Court 
amongst  the  parties,  having,  by  the  Master's  report,  an  apparent  title, 
although  the  Court  will  protect  the  administrator,  who  has  acted  under 
the  orders  of  the  Court ;  yet,  upon  a  Bill  filed  by  this  creditor,  against  the 
parties,  to  whom  the  property  has  been  distributed,  the  Court  wiU,  upon 
proof  of  no  wilful  default  on  the  part  of  such  creditor,  and  no  want  of 
reasonable  diligence  on  his  part,  compel  the  parties  defendants  to  restore 
to  the  creditor,  that  which  of  right  belongs  to  him.  For  this  principle,  I 
need  only  refer  to  the  case  of  GiUespie  v.  Alexander,  before  Lord  Eldoo, 
which  has  been  introduced  in  the  argument.  There,  the  estate  had  been 
apportioned,  under  the  order  of  the  Court,  amongst  the  legatees,  and  ac- 
tually paid  to  them  ;  except  that  one  legatee,  being  an*  infant,  his  propof- 
tion  could  not  be  paid  to  him,  but  was  carried  to  his  account  in  the  soii. 
After  this  distribution  by  the  order  of  the  Court,  a  creditor,  who  had  not 
claimed  before  the  Master,  established  his  title ;  and  Lord  Lyndhnrst,  then 
Master  of  the  Rolls,  acting  upon  the  principle,  which  I  have  stated,  direct- 
ed payment  of  the  creditor's  demand  out  of  the  fund  in  Court,  which  had 
been  carried  to  the  account  of  the  in&nt.    Lord  Eldon  considered,  most 
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by  some  of  the  parties  on  behalf  of  themselves  and  all 
the  others,  taking  care,  that  there  shall  be  a  due  repre- 
sentation of  all  substantial  interests  before  the  CourL^ 
And  such  a  Bill  must  be  brought  on  behalf  of  all  the 
parties  in  interest ;  for  if  it  be  brought  for  the  plain- 
tiffs alone,  it  will  not  be  sustained  by  the  Court  for 
the  want  of  proper  parties.^ 

§  108.  This  doctrine  may  be  illustated  by  adverting 
to  a  case,  which  has  occurred  in  judgment.  A  Bill 
was  brought  by  the  treasurer  and  managers  of  certain 
works,  called  the  Temple  Mills  Brass  Works,  on  be- 
half of  themselves,  and  all  other  proprietors  and  par- 
ties in  the  first  undertaking,  except  the  defendants, 
who  were  the  late  treasurers  and  managers  (about  thir- 
teen in  number),  for  an  account  for  several  misman- 
agements, misapplications,  and  embezzlements  of  the 
partnership  funds.  The  partnership  consisted  origi- 
nally of  eighteen  shares,  and  these  were  afterwards 
divided  into  eight  hundred.  The  defendants  demurred, 
because  the  rest  of  the  proprietors  were  not  made  par- 
ties ;  and  the  demurrer  was  overruled  upon  the  ground, 
first,  that  the  Bill  was  on  behalf  of  all  other  proprie- 
tors, except  the  defendants,  and  so  all  of  them  were, 
in  efTect,  parties ;  and  secondly,  that  it  would  be  im- 
practicable to  make  them  all  parties  by  name,  and 
there  would  be  continual  abatements  by  death,  or 
otherwise,  and  so  no  coming  at  justice,  if  all  were  to 
be  made  parties.' 

§  109.  The  like  doctrine  has  been  applied  to  a  case, 


1  Cooper,  Eq.  PI.  40 ;  Chancey  v.  May,  Prec.  Ch.  692 ;  Lloyd  v,  Loar- 
ing,  6  Ves.  773;  West  v.  Randall,  2  Mason,  R.  194-196;  Baldwin  9, 
Lawrence,  2  Sim.  &  Stu.  R.  18;  Hickens  v.  Congreve,  4  Russ.  R.  562, 
576,  577. 

2  Baldwin  v.  Lawrence,  2  Sim.  &  Stu.  18. 

3  Chancey  v.  May,  Prec.  Ch.  592. 
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where  a  Bill  was  brought  by  some  shareholders  in  a 
joint  stock  com|)any  (the  stock  of  which  was  divided 
into  six  thousand  shares),  on  behalf  of  all  the  share- 
holders, to  compel  the  directors  of  the  company  to  re- 
fund moneys  impro])erly  withdrawn  by  them  from  the 
stock  of  the  com])any,  and  applied  to  their  own  use. 
L*|)on  the  objection  l)cing  taken  of  the  want  of  proper 
parties,  the  Court  overruled  it,  ufx)!!  the  ground,  that 
Justice  would  be  unattainable,  if  all  the  shareholders 
were  required  to  be  made  ])arties  to  the  suit ;  and  that 
a  separate  Bill  by  each  shareholder,  to  recover  his  pro- 
IKirtion  of  the  money,  would  produce  enormous  incon- 
venience and  multiplied  litigation  ;  and  that  all  the 
shareholders  had  one  common  right  and  one  common 
interest  to  be  subserved  by  the  suit.^ 

^  110.  The  like  doctrine  has  been  applic^d  to  a  case, 
where  there  was  an  Association  of  Widows,  contribut- 
ing to  a  fund  to  pay  them  annuities.  The  fund  having 
proved  insufBcient,  application  was  made  to  the  Court 
by  Bill,  by  some  of  the  widows,  on  behalf  of  them- 
selves and  all  others,  against  tlui  directors,  to  compel 
a  specific  performance  of  the  original  articles  of  sub- 
scription, they  having  reduced  the  annuities.  One  of 
the  difficulties  was,  that  all  the  ])ersons  interested  wen^ 
not  before  the  Court  by  name ;  for  every  subscril)er, 
who  had  not  been  a  memlx^T  long  enough  to  l)ecome 
an  annuitant,  and  the  representatives  of  those,  who 
were  dead,  had  an  interest  to  state  their  title  in,  or 
to  recover,  the  money.  The  Court  sustained  tlu^ 
Bill,  upon  the  ground,  that  it  virtually  brought  tlm 
parties  before  the  Court,  as  far  as  was  practicable! 
and  convenient;  and,   that  it   was  liettcr   to    go    as 


I  Hickciib  V.  roiiffrcvu,  4  Ruhb.  R.  5<''»,  ^V*. 
CQ.  Pl^  18 
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far  as  possible  towards  justice,  than  to  deny  it  alto- 
gether.^ 

^111.  The  like  doctrine  has  been  applied  to  cases 
of  voluntary  associations,  which  although  not  corpora- 
tions, are  yet  recognized  by  law ;  as,  for  example,  that 
of  Mutual  Assurance  Companies  in  England,  where 
any  number  of  persons  are  permitted  to  associate  for 
the  insurance  of  each  other,  all  in  effect  participating 
as  in  a  partnership.  In  such  a  case,  it  is  evident, 
that  if  an  occasion  should  arise  to  resort  to  Equity  for 
an  account,  as  it  would  be,  if  not  impossible,  almost 
impracticable,  to  bring  all  persons  interested  as  parties 
before  the  Court,  the  suit  must  be  against  some,  being 
proprietors  and  accountable  parties,  and  instituted  by 
others  on  behalf  of  all.' 

^112.  Upon  similar  grounds,  where  an  act  of  Par- 
liament authorized  a  rate,  to  be  assessed  by  commis- 
sioners of  a  fund  upon  the  inhabitants  of  a  town,  in 
aid  of  the  fund,  for  charitable  purposes,  fiome  of  the 
inhabitants  of  the  town  were  allowed  to  file  a  Bill,  on 
behalf  of  themselves  and  all  the  other  inhabitants, 
against  the  commissioners  of  the  fund,  alleging  a  mis- 
application, and  that  the  rate  assessed  by  them  was 
unnecessary,  and  asking,  that  the  coUection  of  it  might 
be  restrained ;  for  they  all  possessed  a  common  in- 
terest, and  it  was  impracticable  to  join  them  all  in  the 
suit.^ 

§  113.  So,  some  of  the  shareholders  of  a  canal  have 
been  permitted  to  bring  a  Bill  on  behalf  of  themselves 

^  Buckley  v.  Cater,  cited  17  Yes.  11,  15;  and  in  Cockburn  v.  Thomp- 
son, 16  Yes.  328,  329;  Pearce  v.  Piper,  17  Yes.  1,  embraced  the  same 
principle. 

3  Cooper,  Eq.  PI.  40;  Cockburn  v.  Thompson,  16  Yes.  328,  329; 
Lloyd  V.  Loaring,  6  Yes.  773 ;  Benson  v.  Heathom,  1  Younge  &  Coll. 
New.  R.  326. 

3  Attorney-General  v.  Heelis,  2  Sim.  &  Stu.  67. 
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and  all  other  shareholders,  against  the  commissioners 
of  a  canal,  to  set  aside  an  agrecmc^nt  made  by  the  com- 
missioners, contrary  to  the  act  of  Parliament  author- 
izing the  can<il ;  for  under  such  circumstances,  all  the 
shareholders  must  be  deemed  to  have  a  common  in- 
terest, to  com|M'l  obedience  to  the  act  of  Parliament. 
On  that  occasion  the  Court  said ;  ^^  In  order  to  enable 
a  plaintiff  to  sue  on  lx*half  of  himself  and  all  others, 
who  stand  in  the  same  relation  with  him  to  the  sub- 
ject of  the  suit,  it  must  appear,  that  the  relief  sought 
liy  him  is  in  its  nature  l)encficial  to  all  those,  whom  he 
undertakes  to  represent.  The  several  persons,  who 
advanced  moneys  upon  the  credit  of  these  tolls,  must 
l)e  taken  to  have  advanced  such  moneys  in  the  confi- 
dence, that  the  |K)wers  of  management  of  the  tolls, 
which  were  vested  in  the  commissioners,  would  l)e 
only  exercised  according  to  the  directions  of  the  act, 
and  a  Bill,  which  has  for  its  object  the  due  exercise 
of  those  powers,  and  to  avoid  a  breach  of  trust,  must 
be  intended  in  its  nature  beneficial  to  every  share- 
holder.'^^  We  shall  presently  sc^e,  how  essential  an 
ingredient  this  is  in  cases  of  numeroiisness  of  parties.^ 
§  114.  Upon  the  like  grounds,  a  few  of  a  large 
number  of  persons  (as,  for  example,  parishioners,)  have 
been  permitted  to  institute  a  suit  on  l)ehalf  of  them- 
selves, and  the  rest,  for  relief  against  acts  done  by 
commissioners,  appointed  under  an  act  of  Parliament, 
which  were  injurious  to  their  common  right,  although  a 
majority  of  the  parishioners  approved  of  those  <icts,  and 
disapproved  of  the  suit.  For,  where  a  matter  is  neces- 
sarily injurious  to  the  common  right,  the  majority  of 


B  Gffmjr  9.  Chftplin,  2  Sim.  &  Stu.  2<;7.     Sec  Mandcvillc  v.  Rii.'i?H.  -J 
Pelen,  R.  487. 
•  Port,  i  130-134. 
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the  persons  interested  can  neither  excuse  the  wrong, 
nor  deprive  all  other  parties  of  their  remedy  by  suit.^ 

^  114,  a.  So  pewholders  and  members  of  the  con- 
gregation, for  whose  use  a  chapel  was  held  in  trust  for 
religious  service  according  to  the  doctrines  and  disci- 
pline of  the  Church  of  Scotland,  have  been  permitted 
to  maintain  a  suit  on  behalf  of  themselves  and  all  others 
of  the  congregation,  except  the  trustees,  who  were 
members,  and  were  guilty  of  a  breach  of  trust,  to  com- 
pel obedience  to  the  trust,  because  the  object  of  the 
suit  was  for  the  common  benefit  of  all  the  members  of 
the  congregation,  except  the  offending  trustees;  and 
in  no  other  way  could  redress  for  the  injury  complained 
of  be  obtained.^ 

^  115.  So,  where  some  of  the  partners  in  a  very 
numerous  company  (five  hundred  and  more)  filed  a 
Bill  on  behalf  of  themselves  and  all  the  other  partners, 
to  rescind  a  contract,  entered  into  on  behalf  of  the 
partnership,  where  it  was  manifest  from  the  circum- 
stances of  the  case,  that  it  would  be  for  the  benefit  of 
all  the  partners,  that  the  contract  should  be  rescinded, 
it  was  held  by  the  Court,  upon  an  objection  for  want 
of  parties,  that  the  Bill  was  maintainable.  Upon  that 
occasion  it  was  said  to  be  a  rule  of  Courts  of  Equity, 
that  where  the  parties  are  so  numerous,  as  to  render  it 
inconvenient  or  impracticable,  that  they  should  be  par- 
ties to  the  record  ;  if  they  all  have  one  common  inter- 
est, a  few  may  sue  on  behalf  of  themselves  and  all  the 


1  Bromley  v.  Smith,  1  Sim.  R.  8.  In  Jones  v.  Garcia  del  Rio,  1  Turn. 
&  Russ.  300,  Lord  Eldon  said  :  ''  The  cases,  where  one  party  files  a 
Bill  in  behalf  of  himself  and  others,  are  cases,  where  others  have  a  choice 
between  that  and  nothing.  But  how  can  it  be  managed,  where  some 
parties  are  not  dissatisfied,  and  are  disposed  to  abide  by  the  contract  t " 
These  remarks  seem  to  require  qualification. 

2  Milligan  v.  Mitchill,  3  Mylne  &  Craig,  72,  84 ;  Post,  §  143. 
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oihtT  members  of  the  company ;  and  that  the  case 
then  in  judgment  fell  within  this  predicament.' 

^  115,  a.  So,  where  a  Bill  was  filed  by  the  trustees 
of  a  voluntary  Assurance  Company,  the  members  of 
which  were  constantly  fluctuating,  for  the  purjiose  of 
procuring  a  policy  underwritten  by  the  trustees  for  the 
company  to  be  cancelled  on  account  of  fraud,  and  the 
Bill  alleged,  that  the  members  of  the  company  were 
very  numerous,  and  their  namcKs  and  places  of  alxxle 
unknown,  and  could  not  be  ascertained  by  the  plain- 
tiffs ;  it  was  held,  that  the  meml)ers  need  not  be  made 
parties,  but  the  trustees  alone  might  maintain  the  Bill, 
as  the  cancellation  of  the  ])olicy  was  for  the  common 
benefit  of  all.^ 

§  1 15,  b.  So,  where  a  Bill  was  filed  by  a  member 
of  a  club,  which  had  lieen  dissolved,  on  behalf  of  him- 
self and  all  other  members  at  the  time  of  the  dissolution, 
seeking  to  recover  from  two  of  the  members  of  the 
committee  of  the  club  funds,  which  they  were  allei;!:c(l 
to  have  misappropriated  ;  the  Bill  allef2[ed,  that  a  por- 
tion of  the  funds  was  p^iyable  to  the  plaintiff  as  trustee 
under  a  certain  deed,  and  the  rest  to  Messrs.  If.,  the 
bankers  of  the  club,  and  in  their  hands  to  Ijc  subject 
to  the  control  of  the  committee  of  the  club ;  and  tlu; 
Bill  contained  allet^ations,  showing  that  the  membiTs 
oTtlic  club  were  alone  interested  in  the  funds;  and  the 


*  Small  r.  Atwimd,  l  Youn^"',  H.  107,  IOh.  Thf  nlijirrticm  and  tin: 
aiwwrr  lo  it,  with  a  n'Tiuw  uf  lUv.  {irinriial  raws,  witj^  vrry  i.'!:ilM»r:iirly 
rauklercd  by  thn  bar  am)  Un*  Court  (»n  thia  nrrnsioii.  Ijord  liVnilliurst'H 
jndfiDCBl  ia  very  poinlrd  and  full  on  tlir  «nlij«rct.  Sit  aU(»  Uird  Hron^'li- 
im'a  judgmeiit  in  Waihurn  r.  In^ltliy,  1  Mylnt*  A:  K.  *f>,  77  :  an<l  tlii: 
jadgmeat  of  Lord  (*ottrnliain  in  Mam  v.  Mnlnrhy,  1  Mylnr  ^  ('rni;r, 
fta0,  ud  ID  Taylor  V.  Salmon,  4  Mylm*  &  (*ni^,  1 II.  an<i  in  Wallworth  r. 
Holt,  4  Mylne  &  Craip,  tlio,  ri35-«i1i) ;  Hcnsoii  v.  llcathorn,  I  Yoiin^c 
*  Coll.  New  R.  320  :  Post,  ^  115.  130-  133. 

*  Fenn  v.  Craig,  3  Youngv  &  Cull.  21U.    Sec  PoKt,  $  117-150.  *Jin. 
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Bill  prayed  an  account,  and  that  the  first  mentioned 
portion  of  the  funds  might  be  paid  to  the  plaintiff,  or 
otherwise  as  the  Court  should  direct ;  and  the  rest  to 
Messrs.  H.,  or  othenvise  as  the  Court  should  direct ; 
it  was  held,  on  demurrer  for  want  of  parties,  that  none 
of  the  other  members  of  the  committee  or  club  were 
necessary  parties."^ 


1  On  this  occasion  Lord  Langdale  is  reported  to  have  said :  "  In  the 
present  case,  if  I  correctly  collect  the  sum  of  it,  it  is  this  :  It  is  alleged 
that  the  two  defendants,  Hastings  and  Emly,  have  possessed  themaelTee 
of  property  belonging  to  this  club,  which  I  must  consider  as  a  partner- 
ship ;  that  one  of  the  sums  of  money  which  they  have  is  subject  to  a  par- 
ticular trust,  —  furniture  money ;  the  other  is  general  assets  of  the  part- 
nership ;  that  they  have  possessed  themselves  of  these  sums  of  money, 
and  refuse  to  account  for  them.     The  Bill  desires  to  recover  these  sums 
not  for  the  purpose  of  distribution  for  the  purposes  of  this  partnership  by 
the  Court  and  by  means  of  the  Bill,  but  for  the  purpose  of  bringing  them 
within  the  control  of  the  governing  body  of  the  partnership)  in  order  that 
they  may  be  applied  under  that  control  according  to  the  rights  .of  the 
parties.     That  seems  to  me  to  be  the  nature  of  the  Bill.     How  can  that 
be  done  1    The  plaintiff  and  all  the  others  except  these  two,  must  have 
an  interest  in  having  the  money,  which  the  demurrer  admits  to  be  in  the 
possession  of  the  defendants,  brought  within  the  control  of  the  club, — 
that  is  a  common  interest.     How  this  money,  when  it  is  brought  within 
the  control  of  the  club,  ought  to  be  applied,  is  another  question  ;  to  say 
that  we  can  recover  it  and  place  it  within  the  control  of  the  club,  leaving 
it  there  subject  to  litigation,  is  saying  what  is  asked  to  be  done  in  this 
case,  and  is  no  more  than  was  asked  to  be  done  in  that  other  case  of 
Walworth  v.  Holt.     Then,  if  it  is  for  the  common  benefit  of  all,  except 
those  who  are  here  defendants,  that  this  should  be  recovered,  why  should 
it  not  be  done?     It  is  said,  this  is  a  case  of  dissolution.    Very  true,  it  is 
a  case  of  dissolution,  and  that  shows  that  there  ought  to  be  a  winding  up 
and  a  final  settlement.     But  how  is  it  with  a  partnership  aAer  a  dissolu- 
tion, and  before  the  affairs  of  the  partnership  are  wound  up?    The  natural 
connection  between  the  partners  is  not  dissolved  with  the  dissolution  of 
the  partnership,  because  it  must  continue  for  the  purpose  of  collecting  the 
assets  and  winding  up  the  partnership ;  till  the  matter  is  closed  there  is  a 
quasi  partnership,  —  a  mutual  interest  between  the  partners.     One  of  the 
things  required  for  the  winding  up  of  the  partnership  is,  that  the  assets 
should  be  collected.     When  it  is  desired  to  collect  the  assets,  it  may  ap- 
pear that  one  individual  has  got  assets  which  he  keeps  in  his  possession 
adversely  to  all  the  rest,  which  it  is  the  common  interest  to  collect,  and 
which,  being  collected,  ought  to  be  applied  regularly  towards  the  winding 
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§  117.  Upon  similar  grounds,  where  a  joint  stock 
company,  created  under  an  act  of  Parliament,  were 
sued  for  a  specific  performance  of  an  agreement  for  a 
lease,  entered  into  by  the  vendors  of  certain  real  es- 
tate, which  was  sold  to  them  pendente  lite^  and  the 
treasurer  and  directors  only  were  made  parties,  the 
Court  overruled  the  objection,  that  all  the  proprietors 
were  not  made  parties.  On  that  occasion  the  Court, 
after  examining  the  leading  authorities,  added  the  fol- 
lowing expressive  language  :  "  There  is  a  current  of 
authority  adopting  more  or  less  a  general  principle  of 
exception,  by  which  the  rule,  that  all  persons  inter- 
ested must  be  parties,  yields,  when  justice  requires  it 
in  the  instance,  either  of  plaintiffs,  or  of  defendants. 
The  rigid  enforcement  of  the  rule  would  lead  to  per- 
petual abatements.  This,  therefore,  cannot  be  re- 
garded as  a  new  point,  or  as  creating  a  difficulty.  It 
is  quite  clear,  that  the  present  suit  has  sufficient  par- 
ties, and  that  the  defendants  may  be  considered  as 
representing  the  company."^ 

§  118.  So,  where  the  city  of  London  had  leased 
certain  water  pipes  and  privileges  to  a  lessee  for  a 
specified  rent ;  and  the  lessee  had  afterwards  assigned 
it ;  and  the  assignees  had  subdivided  the  interest  into 
nine  hundred  shares ;  and  a  Bill  was   brought  to  en- 

cellor  Eldon  said,  that  *'  Where  a  legal  body  acts  by  committees,  it  is 
enough  to  consider  the  contract  made  with  those,  who  think  proper  to 
undertake,  looking  to  the  body  for  which  they  undertake  for  indemnity ; 
and  the  plaintilfs  at  law  could  not  be  nonsuuited,  nor  could  they  defend 
an  action  against  them  on  that  ground." 

1  Meux  V,  Maltby,  2  Swanst.  R.  284.  The  Master  of  the  Rolls  cited 
and  commented  upon  all  the  leading  authorities  on  this  occasion,  as  did 
Lord  Eldon  in  Cockburn  v.  Thompson,  16  Ves.  328,  329.  It  was  said 
by  the  Vice-Chancellor  in  Lanchester  v.  Thompson,  5  Madd.  R.  12,  13, 
that  where  it  is  attempted  to  proceed  against  two  or  three  individuals,  as 
representing  a  numerous  class,  it  must  be  alleged  in  the  Bill,  that  the  suit 
is  brought  against  them  in  that  character. 
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force  the  p«iymcnt  of  the  rent  in  arrear  against  tlio 
assignees  and  some  of  the  shareholders ;  it  was  held, 
that  all  the  shareholders  need  not  l)c  made  |)arties, 
since  it  was  obviously  impracticable  to  bring  them  all 
before  the  Court*  So,  where  upon  the  creation  of  a 
water  compny,  the  Crown  had  received  a  moiety  of 
the  interest,  and  afterwards  that  moiety  was  subdivid- 
ed into  a  large  number  of  shares  (over  one  hundred)  ; 
on  a  suit  brought  by  an  annuitant  against  the  compa- 
ny, it  was  insisted,  that  all  the  shareholders  ought  to 
have  been  made  i)arties.  But  the  Court  overruled  the 
objection,  saying,  that  it  was  not  necessary,  that  all 
the  proprietors  of  the  King's  share,  as  well  as  of  the 
company's  share  (whose  share  had  also  been  subdivid- 
ed) should  be  made  parties;  for  those  parties  were 
represented  before  the  Court ;  and  no  objection  could 
arise  on  this  account ;  for  it  was  impracticable  to  com- 
ply with  the  general  rule.^ 

§  1 19.  Upon  similar  grounds,  where  the  stockhold- 
ers of  an  incorporated  bank,  on  its  dissolution,  had 
divided  the  capital  stock  among  themselves,  leaving  a 
defeiency  to  pay  their  outstanding  Ijank  bills,  it  was 
held,  that  a  bill  holder  might  maintain  a  suit  against 
some  of  the  stockholders  to  subject  the  funds  in  their 
bands  to  contribution  pro  rata  to  pay  the  bills  in 
his  hands  without  making  all  the  other  stockholders 
parties.' 

^  120.  The  third  class  of  cases  already  alluded  to 
as  constituting  an  exception  to  the  general  rule,  as  to 
parties,  is,  where  the  parties  are  very  numerous,  and 


I  City  of  London  v.  KichmomJ,  2  Vcni.  42!  ;  S.  C.  Prnc.  C'h.  150; 
S.  C.  1  Bio.  Pari.  U.  by  Toniliiia,  510.  See  also  Vcnion  v.  Ulaik- 
crlj,  9  Atk.  144,  145. 

*  Adair  v.  New  River  Company,  11  Ves.  443,  444. 

S  Wood  V.  Dummer,  3  Mason,  R.  315-319,  and  cases  there  cited. 
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although  they  have,  or  maj  have,  separate  and  distinct 
interests,  yet  it  is  impracticable  to  bring  them  all  be- 
fore the  Court,  and,  on  this  account,  they  are  dispens- 
ed with.^  In  this  class  of  cases,  there  is  usually  a 
privity  of  interest  between  the  parties ;  but  such  a 
privity  is  not  the  foundation  of  the  exception.  On 
the  contrary,  it  is  sustained  in  some  cases,  where  no 
such  privity  exists.^  However,  in  all  of  them  there 
always  exists  a  common  interest,  or  a  common  right, 
which  the  Bill  seeks  to  establish  and  enforce,  or  a  gen- 
eral claim  or  privilege,  which  it  seeks  to  establish,  or 
to  narrow,  or  take  away.  It  is  obvious,  that,  under 
such  circumstances,  the  interests  of  persons,  not  actual 
parties  to  the  suit,  may  be  in  some  measure  afifected 
by  the  decree ;  but  the  suit  is  nevertheless  permitted 
to  proceed  without  them,  in  order  to  prevent  a  total 
failure  of  justice.^  Indeed,  in  most,  if  not  in  all,  cases 
of  this  sort,  the  decree  obtained  upon  such  a  Bill  wiU 
ordinarily  be  held  binding  upon  all  other  persons  stand- 
ing in  the  same  predicament,  the  Court  taking  care, 
that  sufficient  persons  are  before  it,  honesdy,  fairly,  and 
fully  to  ascertain  and  try  the  general  right  in  contest* 
^  121.  Thus,  for  example.  Bills  have  been  per- 
mitted to  be  brought  by  the  lord  of  a  manor  against 
some  of  the  tenants,  or,  vice  versd,  by  some  of  the 
tenants  on  behalf  of  themselves  and  all  the  other  ten- 

1  I  Mont.  Eq.  PI.  57,  58 ;  Post,  §  285. 

2  Mayor  of  York  v.  Pilkington,  1  Atk.  289;  City  of  London  r. 
Perkins,  4  Bro.  Pari.  Cas.  158 ;  S.  C.  3  Bro.  Pari,  by  Tomlins,  60S. 

3  Mitf.  Eq.  PI.  by  Jeremy,  170;  Cooper,  Eq.  PI.  40,  41 ;  We»t  ». 
Randall,  2  Mason,  R.  193-195  ;  Cockburn  v.  Thompson,  16  Yes.  328; 
Long  r.  Younge,  2  Sim.  R.  369  ;  Mayor  of  York  v.  Pilkington,  1  Atk. 
282  ;  Post,  §  285. 

4  Adair  r.  New  River  Company,  11  Yes.  429,  444;  Meux  v.  Malt- 
by,  2  Swanst.  283,  284;  Weale  r.  West  Midd.  Water  Works  Co., 
1  Jac.  &  Walk.  369;  Duke  of  Norfolk  v.  Myers,  4  Madd.  113,  114; 
Baker  «.  Rogen,  Sel.  Cas.  in  Ch.  74. 
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^  122.  Upon  similar  grounds,  although,  by  the  gen- 
eral rule,  all  the  persons,  whose  estates  are  affected 
with  a  rent  charge,  should  be  made  parties  to  a  suit 
brought  to  enforce  it ;  yet,  if  some  of  them  are  un- 
known, or  if  they  are  very  numerous,  so  that  the  rule 
becomes  impracticable,  or  exceedingly  inconvenienti 
the  Court  will  dispense  with  it ;  ^  and  the  parties  be- 
fore the  Court  will  be  left  to  seek  contribution  from 
the  other  persons  in  a  new  Bill  for  contribution.' 
Here,  also,  there  is  a  privity  between  all  the  terre-ten- 
ants as  to  the  rent  charge,  although  their  estates  are, 
or  may  be,  otherwise,  several  and  distinct. 

§  123.  So,  where  there  is  one  general  right  to  de- 
mand service  from  the  individuals  of  a  large  district,  as 
for  example,  a  right  to  demand,  that  all  the  individu- 
uals  of  a  large  district  should  grind  all  the  com  for  their 
subsistence  at  a  particular  mill;  in  such  a  case,  the 

and  several  interests  only,  and  no  common  right  or  claim.  See  Jones  «. 
Grarcia  del  Rio,  I  Turn.  &  Russ.  299-301.  In  Long  v.  Younge,  3  Sim. 
R.  369,  the  Vice-Chancellor  used  the  following  language  :  — ^"  Now  the 
rules  with  respect  to  parties  are  exceedingly  plain  and  intelligible  to  those, 
who  will  consider  the  principle,  on  which  they  are  founded.  The  general 
rule  is,  that  all  parties  interested  in  the  subject  of  the  suit,  shall  be  parties 
to  the  record.  Then  there  are  certain  exceptions.  And  those  excep- 
tions, as  far  as  this  particular  point  is  concerned,  may  be  divided  into  two 
parts.  One  exception  is,  where  several  persons,  having  distinct  rights 
against  a  common  fund,  or  against  one  individual,  are  allowed,  a  few  of 
them,  on  behalf  of  themselves  and  the  rest,  to  file  a  Bill  for  the  purpose  of 
prosecuting  their  mutual  rights  against  the  common  fund,  or  the  individual 
liable  to  their  demand.  The  other  exception  is,  where  a  person  may  have 
a  right  against  several  individuals,  who  are  liable  to  common  obligations. 
In  that  case,  a  Bill  is  allowed  to  be  filed  by  a  single  plaintiff  against 
some,  but  not  all,  of  those  persons,  who  are  bound  to  make  good  the 
plaintiff's  demand.  This  is  the  general  division  of  the  exceptions  to  the 
general  rule."  See  also  Hickens  v,  Congreve,  4  Russ.  R.  562,  576, 
677. 

1  Attorney-General  v,  Wyburgh,  I  P.  Will.  599;  S.  C.  2Eq.  Abridg. 
167;  Attorney-General  v.  Jackson,  11  Ves.  367;  Attorney-General  r. 
Shelly,  I  Salk.  R.  162;  Cooper,  Eq.  PI.  41. 

8  Attorney-General  v.  New  River  Company,  11  Ves.  444,  446. 
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objection,  that  all  the  subjects  of  the  realm  might  be 
concerned  in  the  right.  In  such  a  case,  a  great  num- 
ber of  actions  might  otherwise  be  brought,  and  almost 
interminable  litigation  would  ensue;  and,  therefore, 
the  Court  suffered  the  Bill  to  proceed,  although  the 
defendants  might  make  distinct  defences,  and  although 
there  was  no  privity  between  them  and  the  city.^ 

^  125.  So,  where  a  Bill  was  brought  to  quiet  the 
plaintiflPs  right  of  fishery  in  the  River  Ouse,  of  which 
the  plaintiffs  claimed  the  sole  fishery  for  a  large  tract 
against  the  defendants,  who  (as  the  Bill  suggested) 
claimed  several  rights,  either  as  lords  of  manors,  or  as 
occupiers  of  the  adjacent  lands,  and  also  for  a  dis- 
covery and  account  of  the  fish,  which  they  had  taken ; 
an  objection  was  taken,  that  there  was  no  privity  be- 
tween the  defendants,  but  that  the  Bill  treated  them 
as  distinct  trespassers,  and  that  there  was  no  general 
right  to  be  established  against  them.  The  Court, 
however,  sustained  the  Bill;  for  there  was  a  general 
right  of  a  sole  fishery  asserted  by  the  plaintiffs  against 
all  the  defendants ;  and  the  defendants  were  not  pre- 
cluded from  setting  up  distinct  exemptions  and  dis- 
tinct rights  in  their  defence.^  The  benefit  to  be  ob- 
tained by  such  a  Bill,  under  such  circumstances,  is, 
that  it  may  furnish  a  ground  to  quiet  the  general  right, 
not  only  as  to  the  persons  before  the  Court,  but  as  to 
all  others  in  the  same  predicament.^ 


1  City  of  London  v.  Perkins,  4  Bro.  Pari.  Cas.  158  (Tomlin's  Edit.  3 
Brown,  P.  C.  602);  Mayor  of  York  v.  Pilkington,  1  Atk.  283,  284. 

«  Mayor  of  York  v.  Pilkington,  1  Atk.  282,  284  ;  Tenham  r.  Herbert, 
2  Atk.  484  ;  Mitf.  Eq.  PI.  by  Jeremy,  145,  146. 

3  Lord  Hardwicke  (ip  1  Atk.  R.  284)  on  that  occasion  said ;  *'  Here  ars 
two  causes  of  demurrer,  one  assigned  originally,  and  one  now  at  tbe  bar, 
that  this  is  not  a  proper  Bill,  as  it  claims  a  sole  right  of  fishery  against 
five  lords  of  manors,  because  they  ought  to  be  considered  as  distinct  tres- 
passers, and  that  there  is  no  general  right,  that  can  be  established  against 
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^  126.  In  all  these  classes  of  cases,  it  is  apparent, 
that  all  the  parties  stand,  or  arc  $tip|)osed  to  stand,  in 

tbem,  nor  any  privity  between  the  plaintifls  and  them.  In  this  respect 
it  doei  differ  from  cases,  that  have  been  cited,  of  lurds  and  tenants,  par- 
aoDS  and  parishioners,  where  there  is  one  general  right,  and  a  privity  be- 
tween the  parties.  But  there  are  eases,  where  Bills  of  peace  have  been 
bnnight,  though  there  has  been  a  general  right  claimed  by  the  plaintifT, 
and  yet  no  privity  between  the  plaintiffs  and  defendants,  nor  any  general 
right  on  the  part  of  the  defendants,  and  where  many  more  nii>^ht  bo 
coneemed  than  those  brought  before  the  Court.  Such  are  Bills  for  duties, 
as  in  the  case  of  the  C-ity  of  Ijondon  v,  Perkins,  in  the  House  of  Lords, 
where  the  city  o(  Jjundun  hruuglit  only  a  few  i^ensons  before  the  Court, 
who  dealt  in  those  things,  whereof  the  duty  was  claimed,  to  estahli.sh  a 
riirht  to  it ;  and  yet  all  the  king's  subjects  may  be  concerned  in  this  right. 
liut  because  a  great  number  of  actions  may  be  brought,  the  (>ourt  sutlers 
such  Bills,  though  the  defendants  might  make  distinct  defences,  and 
though  there  was  no  privity  between  them  and  the  city.  I  think  there- 
fore this  Bill  is  proper ;  and  the  more  so,  because  it  appears,  there  are  no 
other  perwins,  but  the  defendants,  who  set  up  any  claim  against  \\iv  plain- 
tifls; and  it  is  no  objection,  that  they  have  separate  defeuecH.  Hut  the 
question  is,  whether  the  plaintiff:*  have  a  general  right  to  the  soh^  fishery, 
which  extends  to  all  the  defendants ;  for  notwithstanding  the  general 
right  is  tried  and  rstablisheil,  the  defendants  may  take  advantage  of  their 
several  exemptions,  or  distinct  rights.** 

I^ird  RIdon,  in  Weahj  v.  Middles»*»x  Water  Works  Company,  1  Jar. 
it  Walk.  3CU,  alluding  to  this  rase,  said  :  **  That  [eaiH*]  of  the  Mayor 
and  Corporation  of  York  and  IMkiii^tou  wiin  this.  Tln^y  conceived  them- 
selves to  be  entitled  to  an  exclusive  fislirrv  in  the  Kiver  Oust*.  There 
were  many  individuals,  who  conceived  they  had  certain  rights  in  the 
Mne  hver;  and  i\w  Corp<iration  filod  their  Hill  to  establish  their  exclu- 
sive right  to  it.  It  was  at  first  considfrrcd,  by  no  Icsh  a  man  lli:in  l«(ird 
Hardvickc,  that  the  Hill  would  not  dd.  Hut«  on  further  roMMdmiuMi,  he 
was  of  opinion,  th.'it  it  wsis  a  proper  Hill  to  i>stabliNh  the  right;  for  \%tierc 
the  plaintifls  stated  themselves  to  Imve  the  exclusive  riuht.  it  sijriiifuHi 
nothing  what  particular  rights  nii^'ht  be  set  up  auMin^t  them;  hi'e:tu>e.  if 
they  prevailed,  the  rightH  of  no  i  it  her  persons  muld  sftand.  And  it  has 
been  long  setthrd,  that  if  any  {ntsou  has  a  common  right  atrainid  a  great 
many  of  the  king's  subjects,  inasmuch  as  he  cannot  contend  with  all  the 
kmg*8  subjects,  a  Couri  of  Ki]iiiiy  will  pernnl  hini  t(»  file  a  Hill  against 
some  of  them  ;  taking;  can*  lo  bring  so  many  perMons  before  the  (*<Mirt, 
that  their  interests  9 hall  Ir?  such  as  t«i  h-ad  to  a  fair  and  honest  support 
of  the  public  interest ; — and  when  a  ileertM*  has  U'en  tifilaiiied.  then.  v\illi 
reapect  to  the  indiviiluals,  uhone  inlere>t  i>  so  fully  and  tionestly  e.siali- 
liabed,  the  1-uuri,  on  the  footing  of  the  former  decree,  will  carry  the  bene- 
fit of  it  into  execution,  against  other  individuals,  who  were  not  parties.** 
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the  same  situation,  and  have  one  common  right,  or  one 
common  interest,  the  operation  and  protection  of  which 
will  be  for  the  common  benefit  of  all,  and  cannot  be 
to  the  injury  of  any.  It  is  under  such  circumstances, 
and  with  such  objects,  that  the  Bill  is  permitted  to  be 
filed  by  a  few,  on  behalf  of  themselves  and  all  others, 
or  against  a  few,  and  yet  to  bind  the  rights  and  in- 
terests of  the  others.^  But,  if  the  Bill  is  filed  by  the 
plaintiffs,  on  behalf  of  themselves  only,  and  not  on  be- 
half of  all  the  other  persons  in  interest,  the  Bill  would 
be  unmaintainable,  and  be  held  bad  on  demurrer.' 

^  127.  The  nature  of  the  decree,  also,  which  is 
asked  and  given,  may  sometimes  fiimish  a  ground  to 
dispense  with  parties,  where  they  are  very  numerous;' 
as,  for  example,  where  the  Bill  seeks  only  for  a  con- 
tribution pro  raid  towards  a  common  charge,  the  ex- 
tent of  the  liability  being  clearly  ascertainable,  and  ad- 
mitting, and  requiring  a  several  apportionment.  Thus, 
where  a  man  proposed  to  raise  a  bank,  and  to  procure 
an  act  of  Parliaiixent  to  establish  and  settle  it ;  about 
fifty  others  joined  with  him,  and  were  at  equal  ex- 
penses. The  project  being  likely  to  take  effect,  two 
hundred  af^d  fifty  more  subscribed  to  raise  a  fund ;  but 
in  effecting  the  project  about  £6000  were  lost,  and 


1  Hickens  v.  Congreve,  4  Russ.  R.  662,  676,  677 ;  Long  r.  Yonnge, 
2  Sim.  R.  369;  Ante,  §  107-  110;  Post,  §  132,  133,  note,  134  a.  The 
propriety  of  the  rule  of  dispensing  with  parties  interested,  where  they 
are  numerous  and  the  suit  is  for  an  object  common  to  them  all,  and 
bringing  the  Bill  in  behalf  of  all,  is  fully  recognized  in  Taylor  v.  Salmon, 
4  Mylne  &  Craig,  142 ;  Benson  v,  Heathom,  1  Younge  &  Coll.  New 
R.  326. 

9  Douglas  V.  Horsfall,  2  Sim.  &  Stu.  R.  184.  See  Mandeville  «.  Riggs, 
2  Peters,  R.  487 ;  Ante,  §  99. 

3  Mitf.  Eq.  PI.  by  Jeremy,  179,  180.  See  Wigram  on  DisooYeiy,  76, 
1st  edit. ;  Id.  p.  169,  170,  2d  edit. ;  Howes  v.  Wadham,  Ridg.  Cat. 
Hard.  199,  200;  Calyert  on  Parties,  eh.  1,  §  1,  p.  3-12;  Post,  §  128, 
129,  139,  214,  228. 
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SO  it  dropped.  Then  liie  persons,  wiio  had  paid  the 
£6000  out  of  pocket,  exhibited  their  Bill  against  six- 
teen of  tlie  two  hundred  and  fifty  subscribers,  to  bear 
their  pro{)ortions  of  tlu;  loss.  It  was  objected,  that 
the  Bill  ought  to  abate  for  want  of  piirties.  But  the 
objection  was  overruled ;  and  it  was  held,  that,  as  the 
plaintiflfs  only  prayed,  that  the  defendants  might  bear 
their  proportion  of  the  loss,  which  would  appear  be- 
fore the  Master,  as  well  as  if  all  the  two  hundred  and 
fifty  subscril)ers  were  lx;fore  the  Court,  there  could  be 
no  prejudice  to  the  defendants;  and  if  there  should 
happen  to  be  any  disproiK)rtion  in  the  accounts,  the 
party  aggrieved  might  have  his  remedy  by  Bill.^ 

§  128.  The  same  doctrine  was  acted  u{X)n  in  the 
case  of  an  incorporated  bank,  where  the  stockholders 
had  divided  the  capital  stock  u|)on  the  eve  of  the  dis- 
adutioD  of  the  corix)ration  under  its  charter,  leaving 
funds  for  the  payment  of  the  outstanding  bank-bills 
and  other  debts,  which  proved  inadequate  to  the  dis- 
cbarge of  them.  Some  holders  of  the  bills  of  the 
bank  sued  a  part  only  of  the  stockholders  (the  capital 
stock  being  divided  into  two  thousand  shares),  to  re- 
cover from  them  the  amount  of  the  iKink-bilb;  and  uix)n 
the  oljjection,  that  all  the  stoi!kholders  were  not  made 
parties,  the  Court,  admitting,  that  it  was  im|X)ssible, 
that  they  could  all  be  made  parties,  sustained  the  Bill, 
and  decreed  a  pro  raid  contribution  by  the  defendants 
towards  the  piiyment  of  the  iKink-bills,  in  the  projior- 
tion  that  the  stock  held  by  the  defendants  l)ore  to  the 
whole  number  of  stockholders.^ 


1  Anon.  2  Rq.  Abriilfr*  l^<>t  pi-  7- 

*  Wood  «.  Dumnicr,  &r.  :i  Mu>m>ii,  30M,  317-310,  3*J1.  30-2.  In  lliiri 
CMS  it  did  not  appear,  that  ihi:  othtT  BtticklioMcrs  wtTt*  mit  nf  thi'  juriMiu-- 
lion  of  the  Court,  or  wi-re  iiisMilvvnt ;  nor  did  it  apiicar,  what  other  WiWh 
were  outstanding.    The  Court,  referring  to  theoe  circunutaoces,  aaidi  that 

CQ.  PL.  20 
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^  129.  It  is  upon  similar  grounds,  that  the  decision 
is  to  be  explained  in  the  case  of  a  mine  owned  by  a 
partnership,  engaged  in  a  mining  adventure,  which 
mine  had  been  sold  by  some  of  the  partners  (who 
were  the  legal  owners  of  the  mine,  and  joint  adven- 
turers), with  the  consent  of  all  but  one  partner,  to  a 
joint  stock  company,  consisting  of  numerous  proprie- 
tors and  shares,  for  which  payment  had  been  made  to 
them,  partly  in  money,  and  partly  in  shares  of  the 
joint  company  stock.  The  partner,  who  had  not  con- 
sented to  the  sale,  and  who  claimed  a  definite  interest 
in  the  mine  and  mining  adventure,  brought  a  Bill 
against  the  partners,  who  had  sold  the  mine,  praying, 
that  they  might,  at  his  election,  either  account  to  the 
plaintiff  for  his  proportion  of  the  profits  derived  fix)m 
the  sale,  or  that  out  of  the  shares  of  the  stock  of  the 
joint  company  in  their  hands  held  on  their  own  account 
they  might  transfer  to  him  so  many  shares  as  would 
be  equivalent  to  his  interest.  A  demurrer  was  put  in 
for  the  want  of  proper  parties,  the  other  partners  and 
the  proprietors  of  the  joint  stock  company  not  having 
been  made  parties.  But  the  Court  held  the  objection 
invalid ;  for  the  proprietors  at  large  had  no  interest  in 
the  controversy ;  and  it  appeared  by  the  Bill,  that  the 
other  partners  had  been  settled  with  ;  and  consequently 
no  other  persons,  but  the  plaintiff  and  the  defendants, 
had  any  interest  in  the  suit,  as  the  sale  and  settlement 
were  not  sought  to  be  disturbed  by  it,*  and  the  plaintiff 
sought  relief  only  against  the  funds  or  shares  belong- 


it  would  not  take  more  than  the  proportion  from  the  defendants,  hecaase 
it  might  thereby  deprive  other  bill  holders  of  the  funds,  out  of  which 
alone  they  could  obtain  pa3rment.  The  Bill  was  not  so  framed,  as  to 
bp  on  behalf  of  all  other  bill  holders.  Ante,  §  117.  See  also  Selyard  v, 
Harris's  Ex'rs,  1  Eq.  Abridg.  74.  Post,  §  214,  and  note. 
*  Mare  r.  Malachy,  1  Mylne  &  Craig,  659. 
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ing  to  the  defendants  and  in  their  hands,  to  the  extent 
of  his  claim  and  title  and  interest  in  the  concern. 

^  129,  a.  Another  case  may  illustrate  the  same 
doctrine.  Suppose  the  ordinary  case  of  a  joint  stock 
company,  where  the  sliares  are  transferable  by  deliv- 
ery of  the  script  receipt,  and  the  holder  (who  has, 
therefore,  a  right  to  sell  them)  should  sell  them,  and 
afterwards  should  refuse  to  complete  the  sale,  a  Bill 
might  well  be  brought  by  the  purchaser  against  the 
seller  to  compel  a  s|)ecific  performance  of  the  contract 
of  sale,  without  making  the  other  shareholders  parties  ; 
for  they  have  no  interest  in  the  object  of  the  Bill  or  in 
the  controversy,  the  simple  question  being,  who,  as 
between  buyer  and  seller,  is  entitled  to  the  particular 
shares  sold.' 

§  130.  But  although  the  numerousness  of  parties,  as 
well  as  their  l)eing  unknown,  constitutes,  or  may  con- 
stitute, a  good  ground  for  dis[)ensing  with  their  being 
made  actual  parties  to  a  suit  in  the  classes  of  cases 
before  mentioned ;  yet  (as  has  l)een  already  stated) ' 
this  exception  has  not  been  allowed  to  operate,  with- 
out some  qualifications,  where  the  decree  must  direct- 
ly aflect  the  interests  of  the  ptTsons  not  Ix^fore  the 
Court,  and  they  have  a  right  and  an  interest  to  l)e 
heard  before  the  decree  is  made.^  A  few  illustrations 
of  these  qualifications  u|x)n  the  generality  of  this  ex- 
ception may  here  Im;  properly  suggested  from  adjudged 
cases. 

§  131.  Thus,  for  example,  where  a  suit  was  brought 
by  a  few  members  of  a  voluntary  society,  called  the 


'  See  per  liortl  (*utu>nhain  in  Man:  v.  Malacliy,  1  Mylne  &  rniiij,  iiT-J, 
573;  Turner  v.  Hill,  II  Sim.  U.  1,  11  ;  Turiiur  v.  IKirlaitc.  U  Sim.  U. 
17,  SO;  Punt,  §  135-  135,  h. 

*  Ante,  ^  77,  9^1,  TiO,  12<*i. 

>  Ante,  §  84,  iH ;  Pwi,  §  133-  131. 
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Benevolent  Union  Society,  consisting  of  sixty-one 
members,  on  behalf  of  themselves  and  all  other  mem- 
bers for  an  account  and  injunction  against  the  six 
defendants,  who  were  trustees  and  members  of  the 
society,  intrusted  with  the  stock  of  the  society,  who 
had,  in  breach  of  the  articles  of  the  society,  sold  out  a 
part  of  it,  and  proceeded  to  dissolve  the  society  ;  and  it 
appeared,  that  by  the  articles  it  was  a  material  part  of 
the  contract,  that  the  society  should  never  be  dissolved, 
so  long  as  seven  members  should  support  the  same  ; 
and  it  further  appeared,  that  all  the  other  members 
(forty-seven  in  number),  except  the  plaintiffs,  had  re- 
ceived their  shares,  and  the  plaintiffs'  shares  were  in 
Court.  It  was  held,  that  all  the  other  forty-seven 
members  ought  to  have  been  made  parties,  as  they  had 
a  direct  interest  in  the  decree  to  be  made  upon  the 
Bill,  seeking,  as  it  did,  a  replacement  of  the  stock,  and 
a  continuance  of  the  society.^  In  such  a  case  it  is 
clear,  that  the  real  question  was,  whether  there  could 
be  a  dissolution  of  the  partnership  and  a  division  of 
the  funds,  or  not,  consistently  with  the  articles ;  and 
in  that  question  all  the  members  had  an  equal  interest 
to  be  heard,  and  to  be  protected.^ 

^  131,  a.  So  where  one  of  thirty-eight  proprietors 
of  a  newspaper  was  appointed  bookseller,  and  receiv- 
ed the  moneys  of  the  concern,  it  was  hi^ld,  on  a  Bill 
brought  by  twelve  of  the  proprietors  on  behalf  of  them- 
selves and  all  the  other  proprietors,  for  an  account, 
that  the  remaining  twenty-five  proprietors   ought  to 


^  Beaumont  v.  Meredith,  3  Ves.  &  Beam.  180 ;  Evans  v.  Stokes,  1 
Keen,  R.  29 ;  Mocata  v.  Ingilby,  14  Law  Journ.  145.  See  Richardson  v. 
Hastings,  before  Lord  Langdale,  Feb.  22,  1844,  The  (English)  Jurist 
for  16th  March,  1844,  p.  207,  208. 

«  See  also  Wheeler  «.  Van  Wart,  9  Sim.  2,  193. 
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be  made  parties  by  name,  since  it  did  not  appear  that 
the  suit  was  necessarily  for  their  benefit.^ 

^  132.  IJiKin  simihir  grounds  it  has  been  hehi,  that  a 
shareholder  in  a  joint  stock  company  cannot  file  a  Bill 
on  behalf  of  himself  and  all  other  shareholders  for  a 
dissolution  of  the  concern  ;  but  they  must  all  be  made 
actual  parties  to  the  suit,  however  numerous,  and  how- 
ever impracticable  it  may  be  under  such  circumstances 
to  proceed  to  a  decree ;  u])on  the  ground  that  it  is  by 
no  means  a  general  principle  in  Equity,  that  all  cases 
within  the  same  mischief,  as  to  parties,  are  to  be  held 
rclievable  simply  on  account  of  their  numerousness,  if 
the  parties  not  before  the  Court  have  a  substantial  in- 
terest in  the  very  question  of  right,  on  w  hich  the  decree 
must  hinge.'     But  this  doctrine  seems  open  to  great 


1  Biinbridpe  v.  Hurton,  3  Beavan,  R.  539,  510.  Sec  also  Evans  v. 
Blokes,  1  Keen,  R.  2iK 

'  See  Van  Sandau  o.  Mnorr,  1  Ru8s.  R.  441,  4G5  ;  Blain  v.  Agar,  1 
Sim.  R.  37  ;  S.  C.  2  Sim.  28!) ;  Umfi  v.  Younf;e,  2  Sim.  3(i9  ;  Wheeler 
9.  Van  Wart,  0  Sim.  R.  193.  See  also  Small  v.  Atwocid,  1  Younge,  R. 
407,  456,459;  Erans  v.  Stokes,  I  Keen,  R.  24  ;  Ante,  ^  94,  107,  108  ; 
Mile  V.  Malachy,  I  Mylne  &  Oaig.  559  ;  Taylor  v.  Salmon,  4  Mylne  & 
Craig,  141.  There  is  not  a  little  difficulty  in  this  whole  doctrine.  Why, 
in  euet  of  this  sort,  cunfrsHedly  otherwise  irremediable,  a  Bill  might  nut 
be  OMinUined  by  a  few  in  behalf  of  all  the  company,  having  tin;  same 
iuiefet,  who  do  not  choose  to  come  in  and  object,  does  not  seem  ho  clear 
■pon  general  reasoning,  as  Mime  learned  judges  seem  Ui  have  thought  it 
to  be.  Admitting,  that  all  have  a  common  interest,  to  lie  affected  by  the 
decree ;  still  if  ihfy  do  not  rhu«>!4e  to  appear  and  n*Hi»t  the  decr<>e,  it  is  no 
on&ir  inference,  that  they  an-  rontrnt  to  ahid<;  by  it.  At  all  cveiitH,  if 
the  plmlntifls  do  make  out  a  Ht-ar  cas«?  fur  a  dissolution,  it  seems  uiijunt  to 
deprive  them  of  all  aid,  even  though  the  decree  may  afTect  the  intereHis 
of  othen.  In  what  resfN'ct  d«ies  such  a  ca.w  differ  in  subHtanve  from 
thnl  of  1  common  right  claimeil  by  or  against  all  parishioners,  or  coni- 
I,  or  creditors  ?  If  the  Court  should  niainuin  the  juriwlictiun  in  a 
of  this  sort,  it  might  providi;  for  all  absent  and  opp<wing  inU-resiM  by 
referring  the  case  to  a  Master,  and  allowing  thein  to  come  in,  and  «>bji'et 
before  him  to  further  pn>ceedings.  'I'he  authorities  do  not,  ho^^evcr, 
■ppenr  to  give  any  countenance  to  this  suijgcstion.    The  arguments  and 
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doubt  and  difficulty ;  and  indeed  it  tends  to  make  a 
rule,  designed  to  attain  the  purposes  of  general  justice, 
the  instrument  of  an  utter  denial  of  all  justice,  where 
the  interests  of  all  parties  are  not,  or  may  not  be  ex- 
actly coincident.  It  has  been  accordingly  greatly  quali- 
fied, if  not  positively  overturned,  in  the  more  recent 
authorities.^ 


the  opinion  of  the  Court  in  Long  v,  Younge,  2  Sim.  R.  369,  present  the 
doctrine  in  a  strong  light. 

It  appears  to  me  that  some  passages  in  the  judgment  of  Lord  Lyndhurst 
in  Small  v.  Atwood,  1  Younge,  R.  457,  458,  show  the  difficulty  of  limit- 
ing the  exception  to  cases  of  a  common  interest  and  benefit,  and  a  lurk- 
ing doubt  of  the  propriety  of  these  decisions.  His  language  was :  *'  It  is 
the  rule  of  a  Court  of  Equity,  that  all  persons,  who  are  interested  in  a 
question  which  is  litigated  in  a  Court  of  Equity,  must,  either  in  the  shape 
of  plaintiffii  or  defendants,  be  brought  before  the  Court.  If  that  rule  were 
to  apply,  in  its  strictness,  to  a  case  of  this  description,  this  consequence 
would  follow,  that  justice  in  such  a  case  as  the  present  would  be  unat- 
tainable in  this  Court ;  because  it  is  perfectly  certain,  that  if  it  were  ne- 
cessary to  put  upon  the  record  the  names  of  all  the  persons,  who  are 
members  of  this  partnership,  or  were  members  at  the  time  when  this  Bill 
was  filed  (for  they  then  amounted  to  very  nearly  six  hundred),  it  would  be 
utterly  impossible,  that  the  suit  could  ever  come  to  its  termination,  from 
the  necessary  abatements,  which  would,  from  time  to  time,  take  place 
from  deaths  and  other  causes.  This  argument,  or  observation,  I  admit,  is 
not  conclusive.  I  admit  that  the  general  rule  is,  that  all  persons,  who 
are  interested  in  the  question,  must  be  parties  to  a  suit  instituted  in  a 
Court  of  Equity,  where  that  question  is  the  object  of  the  suit.  But  there 
are  certain  exceptions  to  that  rule,  which  were  established  at  a  very  early 
period,  for  the  purpose  of  preventing  that  failure  of  justice,  to  which  I 
have  referred."  See  also  the  remarks  of  Lord  Chancellor  Brougham  in 
Walbum  v.  Ingilby,  1  Mylne  &  K.  76,  77,  and  Hickens  v.  Congreve,  4 
Russ.  R.  574  -  577,  and  the  remarks  of  Mr.  Baron  Alderson  in  Fenn  o. 
Craig,  3  Younge  &  Coll.  223,  234,  and  of  Lord  Cottenham  in  Taylor  r. 
Salmon,  4  Mylne  &  Craig,  141,  and  in  Mare  v.  Malachy,  1  Mylne  & 
Craig,  559,  and  in  Wallworth  v.  Holt,  4  Mylne  &  Craig,  619,  635,  An- 
te, ^  76,  a,  76,  c,  132,  which  obviously  lean  in  favor  of  dispensing  with 
parties  incases  of  this  sort,  where  there  would  otherwise  be  an  irremediar 
ble  injustice.     Ante,  §  107-115,  126  ;  Post,  §  135,  a. 

1  Ibid.  Mare  v.  Malachy,  1  Mylne  &  Craig,  559 ;  Taylor  r.  Sal- 
mon, 4  Mylne  &  Craig,  R.  134.  In  this  case  Lord  Cottenhan  said  ;  '*  I 
have  before  taken  occasion  to  observe,  that    I  thought  it  the  duty   of 
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§  133.  So,  it  has  been  thouf^ht,  that,  where  tliere  is 
an  assignment  by  a  trust  deed,  made  by  a  deluor  for 

thii  Court  to  adapt  its  practice  and  course  of  proceed  in  pf  as  far  as  possible 
to  the  existing  state  of  society,  and  to  apply  its  jurisdiction  to  all  those 
new  cases  which,  from  the  progress  daily  making  in  the  affairs  of  men, 
must  continually  arise,  and  not,  from  too  strict  an  adherence  to  forms  and 
rules  established  under  very  different  circumstances,  decline  to  administer 
justice,  and  to  enforce  rights  for  which  there  is  no  other  remedy."  In 
Wallworth  o.  Holt,  4  Mylne  &  Craig,  Gl!),  ri34- 640,  Lord  Cottcnham 
reviewed  the  whole  doctrine  and  authorities,  and  said  ;  *'  The  caso 
stated  by  the  Bill,  which  is  filed  by  the  plaintiffs  on  behalf  of  them- 
■rWesandall  other  the  shareholders  and  partners  of  the  banking  company 
called  the  Imperial  Dank  of  Kngland,  except  those  who  are  made  de- 
fendaots  is  shortly  this :  that  they  are  shareholders,  and  have  paid  all 
the  calls  made,  which  amount  to  Mir*  per  share;  that  the  business  of  the 
company  has  been  suspiMided  since  I'^.IU,  but  that  it  has  not  been  dissolv- 
ed ;  that  large  debts  are  due  by  the  company,  for  which  they  and  the 
other  shareholders  are  liable,  and  that  there  are  considerable  assets  in  the 
hands  of  the  directors  and  trustees,  though  not  P({ual  to  the  debts  ;  that  all 
Ihe  direclors,  except  one,  have  become  bankrupts,  and  have  thereby,  by 
their  regulations,  iK'come  incapable  of  acting,  and  that  the  trustees  refuse 
to  set;  and  that  the  other  defendants  are  the  only  sharelmlders  who  havo 
not  paid  their  calls;  and  it  therefore  prays  for  the  assistance  of  this  (*ourt 
to  relieve  them  from  this  difTicuIty,  by  causing  the  assctts  of  the  eumpany 
to  be  realixed,  and  the  debts  to  l>e  paid  :  and  that  for  this  purpi»se  a  re- 
ceiver may  be  appointed,  and  authortzeil  to  sue  for  calls  unpaid,  and  oth- 
er debts  due  to  the  company,  in  the  nani«*  of  l\w  rt'gistert^d  olFicrr  under 
ihe  7  Cieo.  IV.  c.  46,  who  is  one  of  the  defendants.  When  it  is  wiid  that 
the  Court  cannot  give  relief  of  this  limited  kind,  it  is,  I  presuni«',  meant, 
Ihmt  the  Bill  ought  to  have  prayed  a  dissolution,  and  a  fuial  winding  up 
of  the  nflkirs  of  the  company.  How  far  this  Court  will  interfere  t»etween 
paitnera,  except  in  cases  of  disswdution,  has  been  thesubjert  of  much  dif- 
ference of  opinion,  u|»on  which  it  is  not  my  purpose  t«i  say  any  thinur 
beyond  what  in  neccKKary  for  the  diTiMon  of  this  case  :  hut  there  are 
■tronif  aathorities  for  holding  that  to  a  Bill  praying  a  dis^ohitiiiii  all  the 
pnrtnen  must  bt>  parties ;  and  this  Bill  allt*ges  that  they  are  so  numrniUH 
na  to  make  that  im[N>ssible.  The  result,  therefore,  of  these*  twn  rules 
would  be,  —  the  one  binding  the  (-*ourt  to  withiiold  its  juristliction  except 
■poo  bills  praying  a  dissolution,  and  the  other  rei|ULhng  that  all  the  part- 
men  ahould  be  parties  to  a  Bill  praying  it,  —  that  the  door  of  this  Court 
would  be  shut  in  all  casirs  in  which  the  partners  or  bhareh«ilders  are  Uw 
■nmeroua  to  be  made;  partifs,  whirh  in  the  pn*Hfnt  state  of  th«*  t  ran  sac - 
lions  of  mankind,  would  lie  an  aliMilutf  di-uial  of  justice  to  a  larg«-  piirti«iii 
of  the  subjects  of  the  realm,  in  hoiii«'  of  the  mimt  inifNirtant  of  ih<  ir  allairs. 
This  result  is  quite  sufficient  tu  show  that  such  cannot  be  the  law  ;  fur. 
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the  benefit  of  such  creditors,  as  should  execute  the  as- 
signment, if  any  incumbrancer  (not  one  of  such  credi- 

as  I  have  said  upon  other  occasions,  I  think  it  the  duty  of  this  Court  to 
adapt  its  practice  and  course  of  proceeding  to  the  existing  state  of  society, 
and  not  by  too  strict  an  adherence  to  forms  and  rules,  established  under  dif- 
ferent circumstances,  to  decline  to  administer  justice,  and  to  enforce  righta 
for  which  there  is  no  other  remedy.  This  has  always  been  the  principle  of 
this  Court,  though  not  at  all  times  sufficiently  attended  to.  It  is  the  ground 
upon  which  the  Court  has,  in  many  cases,  dispensed  with  the  presence  of 
parties  who  would,  according  to  the  general  practice,  have  been  necessary 
parties.  In  Cockburn  v.  Thompson,  Lord  Eldon  says,  '  A  general  rule,  es- 
tablished for  the  convenient  administration  of  justice,  must  not  be  adhered 
to  in  cases  in  which,  consistently  with  practical  convenience,  it  is  inca- 
pable of  application  ;'  and  again,  *  The  difficulty  must  be  overcome  upon 
this  principle,  that  it  is  better  to  go  as  far  as  possible  towards  justice  thaa 
to  deny  it  altogether.'  If,  therefore,  it  were  necessary  to  go  much  further 
than  it  is,  in  opposition  to  some  highly  sanctioned  opinions,  in  order  to 
open  the  door  of  justice  in  this  Court  to  those  who  cannot  obtain  it  else- 
where, I  should  not  shrink  from  the  responsibility  of  doing  so  ;  but,  in 
this  particular  case,  notwithstanding  the  opinions  to  which  I  have  referred, 
it  will  be  found  that  there  is  much  more  of  authority  in  support  of  the 
equky  claimed  by  this  Bill  than  there  is  against  it.  It  is  true  that  the 
Bill  does  not  pray  for  a  dissolution,  and  that  it  states  the  compan]^  to 
be  still  subsisting ;  but  it  does  not  pray  for  an  account  of  partnership 
dealings  and  transactions,  for  the  purpose  of  obtaining  the  share  of  profits 
due  to  the  plaintiffs,  which  seems  to  be  the  case  contemplated  in  the 
opinions  to  which  I  have  referred  ;  but  its  object  b  to  have  the  common 
assets  realized  and  applied  to  their  legitimate  purpose,  in  order  that  the 
plain tifis  may  be  relieved  from  the  responsibility  to  which  they  are  ex- 
posed, and  which  is  contrary  to  the  provisions  of  their  common  contract, 
and  to  every  principle  of  justice.  But  whether  the  interest  of  the  plaintifils 
in  right  of  which  they  sue  arises  from  such  responsibility  or  from  any 
other  cause  cannot  be  material ;  the  question  being,  whether  some  part- 
ners, having  an  interest  in  the  application  of  the  partnership  property, 
are  entitled,  on  behalf  of  themselves  and  the  other  partners,  except  the 
defendants,  to  sue  such  remaining  partners  in  this  Court  for  that  purpose, 
pending  the  subsistence  of  the  partnership ;  and  if  it  shall  appear  that 
such  a  suit  may  be  maintained  by  some  partners  on  behalf  of  themselves 
and  others  similarly  circumstanced  against  other  persons,  whether  trustees 
and  agents  for  the  company  or  strangers  being  possessed  of  property  of 
the  company,  it  may  be  asked  why  the  same  right  of  suit  should  not  exist 
when  the  party  in  possession  of  such  property  happens  also  to  be  a  partner 
or  shareholder?  In  Chancey  t;.  May,  the  defendants  were  partners.  In 
the  Widows'  Case,  before  Lord  Thurlow,  cited  by  Lord  Eldon,  the  Bill 
was  on  behalf  of  the  plaintiffs  and  all  others  in  the  same  interest,  and 
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tors)  should  seek  to  enforce  against  the  projiorty  cer- 
tain securities  held  by  him,  some  of  which  arc  prior, 


Boapbt  to  provide  funds  for  a  sulisisUnfr  establishment.  In  Knowlcs  t;. 
Iloofrhton,  11th  July,  1805,  reported  in  Vcsoy,  but  more  fully  in  Cnllyor 
on  the  Law  of  Partnerehip,  the  Bill  prayed  an  account  of  partncrsliip 
monetions,  and  that  the  partnership  might  be  established ;  and  the  de- 
erae  direeted  an  account  of  the  brokcraf;c  business,  and  to  ascertain  what, 
if  any  thing,  was  due  to  the  plaintilf  in  respect  thereof;  and  the  Master 
to  inquire,  whether  the  partnership  between  the  plaintiff  and  the  do- 
hadatany  time, and  when,  licen  dissolved  ;  showing  that  the  C*oiirt 
did  not  consider  the  dissolution  of  the  partnership  as  a  preliminary  iieoos- 
■ary  before  directing  the  acruunt.  In  Cuckburn  e.  Thompson,  the  Dill 
prayed  i  diasolation ;  but  it  was  lilcd  by  certain  proprietors  on  behalf  of 
tbemeeWea  and  others,  and  Lord  Eldon  overruled  the  objection  that  the 
othen  were  not  parties.  In  Ilichens  «.  Congrevc,  the  Bill  was  on  behalf 
of  the  plaintiff  and  the  other  shareholders,  against  certain  shareholders 
who  were  aleo  directors,  not  praying  a  dissolution,  but  seeking  only  the 
repnyment  to  the  company  of  certain  funds  alleged  to  have  been  improper- 
ly abnmeled  from  the  partnership  property  by  the  defendants ;  and  Sir 
Anthony  Hart  overruled  a  demurrer,  and  his  decision  was  affirmed  by 
Loid  LyndhuBt.  In  Walburn  v.  Ingilby,  the  Bill  did  not  pray  a  dissolu- 
tion of  pnrtnerahip,  and  Lord  Brougham,  in  allowing  the  demurrer  u]>on 
other  gronnds,  stated  that  it  could  not  be  supported  upon  the  ground  of 
It  of  parties,  because  a  dissolution  was  not  prayed.  In  Taylor  v.  Sal> 
t,  the  enit  was  by  some  shareholders,  on  behalf  of  themselves  and 
othen,  against  Salmon,  also  a  shareholder,  to  recover  pro|)erty  claimed  by 
the  eompony,  which  he  had  appropriated  to  himself;  and  the  Vico-(  'han- 
eellor  deereed  f«ir  tlie  plaintiff,  which  was  affirmed  on  appeal.  The  Bill 
did  not  prey  a  dissolution,  and  the  company  was  a  sulwistinp  and  conlinu- 
ia$g  pnitnenhip.  That  case  and  Hichens  v,  Congrevc  differ  from  the 
present  in  this  only,  that  in  those  cases  the  partnershi|>8  were  flourishing 
and  likely  to  continue,  whereas  in  the  present,  though  not  dissolved,  it  is 
nnnhle  toearry  on  the  purposes  for  which  it  was  formed,  an  inability  to  bo 
atihbaled  in  part  to  the  withholiling  that  property  which  this  Bill  se«'ks 
to  reeover.  So  far  this  cas»?  approximates  to  those  in  which  the  partntT- 
han  been  dissolved  ;  as  to  which  it  is  admitted  that  this  Court  exer- 
ita  jurisdiction.  This  case  alHO  differs  from  the  two  last  mentiimed 
in  this,  that  the  difficulty  in  which  the  plaintiffs  are  placed,  and  the 
necessity  for  the  assistance  of  this  (Jourt,  is  greater  in  this 
iw  : — no  reason,  certainly,  for  withholding  that  aasistance. 
••  How  §u  the  principle  upon  which  these  cases  have  proceeded  is  ron- 
it  with  the  doctrine  in  I^oscombc  v.  Russell,  *  that  in  occasional 
of  contract  between  partners,  when  they  are  ni>t  of  b4>  gricvouH  a 
\  to  make  it  impossible  that  tin?  partnenthip  should  continue,  the 
Cowt  Mnnds  neuter,*  will  be  to  be  considered  if  the  case  should  arise. 
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and  Rome  subsequent  to  the  assignment,  and  should 
pray,  that  his  rights  might  be  established,  and  the 


It  in  not  noccMAry  to  express  any  opinion  as  to  that  in  the  present  case ; 
hut  it  may  ho  sugf^estod,  that  the  supposed  rule  that  the  Court  will  not  di- 
root  an  account  of  partnership  dealings  and  transactions,  except  as  conse- 
quent upon  a  dissolution,  thoujrh  true  in  some  cases,  and  to  a  certain  ex- 
tent, has  been  supposed  to  be  more  generally  applicable  than  it  is  upon 
authority,  or  ought  to  be  upon  principle.     It  is,  howeyer,  certain  that  this 
supposed  rule  is  directly  opposed  to  the  decision  of  Sir  J.  Leach  in  Har- 
rison V.  Armitage,  and  Richards  v.  Dayies.    Having  referred  to  so  nsany 
cases  in  which  suits  similar  to  the  present  have  been  maintained  by  aome 
partners  on  behalf  of  themsclTes  and  others,  it  is  scarcely  necessary  to  say 
any  thing  as  to  the  objection  for  want  of  parties :  and  as  to  the 
of  those  shareholders  who  have  become  bankrupts,  those  assigiieea  are 
aharoholders  in  their  places,  for  the  purpose  of  any  interest  they  have  m 
the  property  of  the  company ;  and,  as  such,  are  included  in  the  nmnlnr  if 
those  on  whose  behalf  the  suit  is  instituted.     A  aimilar  objectMNi  was 
raised  and  overruled  in  Taylor  v.  Salmon,  as  to  the  shares  of 
Upon  the  authority  of  the  cases  to  which  I  have  referred,  and  of  the 
ciple  to  which  I  have  alluded,  if  it  be  necessary  to  resort  to  it,  I  aai  «f 
opinion  that  the  demurrer  cannot  be  supported  ;  and  that  the 
overruling  a  demurrer,  must  be  substituted  for  that  proMMBoed  hy 
Vice-chancellor.''     See  also  Post,  f  135,  «,  135,  h ;  Richai^ 
pent,  3  Yoang«  &  Coll.  New  R.  507,  51^  -  514  ;  Harvey  •.  Hanrcy,  4 
IWvan,  R.  dl5,  '2d0«  ^1  ;  RicMMsoa  v.  Hastings,  citod  Ajrta,§131. 
In  the  recent  ca^e  of  Richardson  v.  Hastings  (The  Eloglish  Ji 
16th  Marc^h,  1^4),  liord  Langdak  is  reported  to  have  said;  ^I 
say  vet  that  1  iM  any  reanon  to  doubt  the  propriety  of  that  6oamm 
1  made  ia  Evans  v.  Stokes ;  in  fart,  I  think  that  the  winding  mp  «f 
partnership  imphes  a  complete  setxlement  of  all  the  rights  and 
as  hetwieen  the  |ianoers  thems^ves ;  and  as  they  msT  he  in  oaadhei 
regard  to  these  rights  and  liabilities^,  you  cannot,  in  ^lat  sbomi, 
wind  np  the  partnership  in  the  ahaeooe  of  any  of  the  partaeis.     It 
attended  with  very  great  incoDvenienoe,  and  even  with  the  ahstainii^r 
<WMng  what  is  iost  between  the  parties  ;  but  ooch  a  oonsequeDoe 
10  ane  nooessarily  to  foUow  from  the  general  role  of  the  C^unv  and  it 
noi  be  corrected  except  by  competent  anthority.    Bat,  then,  tfast 
mle,  it  was  at  one  time  supposed  from  the  seoond  gtmenl  rain, 
have  observed  npon,  that  oomplete  jnstioe  most  he  done  in  the 
matter  before  the  Conn,  and  that  the  Court  could  not  and  would 
fr.te  with  a  partnership  at  all,  as  between  partners,  nnleas  ^^ 
was  to  he  dissolved,  and  finally  wound  np  and  settled  ;  and  then 
cral  conflicting  cases  in  the  hooks  on  that  subiecu — differam  j|iid||i» 
mg  expressed  vwr  strong  opinions  on  the  differem  views  of  that 
It  now,  however,  appears  venry  dear  that  there  is  not  sooh  m  i»le 
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priorities  of  himself  and  of  all  the  other  incumbrancers 
might  be  declared,  it  will  be  necessary,  that  all  the 
eredifors,  who  are  entitled  under  the  trust  deed, 
should  be  made  parties  to  the  Bill  by  name,  however 
numerous  they  may  be.  And  if  the  plaintiff  should 
state  his  ignorance  of  their  residences,  and  whether 
they  were  living  or  dead,  it  would  furnish  no  sufficient 
excuse ;  for  the  Bill  being  to  have  the  benefit  of  a 
charge,  all  the  persons  interested  in  that  charge,  and 
to  repel  any  priority,  should  be  made  parties.^ 


for  thb  has  been  derided,  that,  in  a  continiiinfr  partnership,  if  a  few  have 
an  interest  in  a  particular  subject  adverse  to  all  the  rest,  and  claim  the 
benefit  of  that  iotercst  for  themselves,  a  Hill  may  be  filed  against  those 
few  by  one  or  more  on  behalf  of  all  the  rest.  That  is  certainly  a  remark- 
able  cane  in  which  you  have  not  all  the  persons  interested  before  the 
Couft;  but  itia  not  so  much  more  remarkable  than  the  case  of  one  creditor 
or  one  legatee  suing  on  behalf  of  many,  and  other  cases  of  that  sort.  Hut 
wiB  haTs  got  to  this  extent  further,  that,  in  the  case  of  an  insolvent  part- 
MnUp  not  formally  dissolvrd,  a  Hill  may  bo  filed  by  one  or  more  against 
the  goreming  body,  to  have  the  assets  collected  and  applied,  as  far  as 
they  wiO  go,  towards  the  discharge  of  the  debts,  without  seeking  to  ascer- 
tain the  liabilities  and  the  rights  of  the  partners  as  between  themselves, 
and,  theiefore,  leaving  htigation  entirely  open  as  between  these  parties 
after  the  debts  are  paid.  In  that  case  nothing  is  sought  but  satisfiiction  of 
the  debts, ^o  tanio^  as  far  as  the  defective  assets  will  go;  and  then, 
with  ngaid  lo  the  remainder  of  the  debts,  all  the  members  of  the  part- 
■enhip  era  exposed  to  such  litigation  on  behalf  of  unsatisfied  creditors 
for  eentiibation  among  themselves  as  the  particular  circumstances  of  the 
caae  owy  render  necessary.'* 

1  Newton  v.  Vat\  of  Kgmont,  4  Sim.  R.  685;  S.  C.  5  Sim.  130.  It 
ii  observable,  that  in  this  case,  ij|N)n  thf  second  hearing  (5  iSim.  K.  1<)0), 
there  was  a  plea  put  in,  which  gave  the  names  and  places  of  residi.'nei'  of 
all  the  creditors,  who  had  executed  the  trust  deed,  omitting  the  residenres 
of  two  only.  The  Hill  was  not  brought  by  the  plaintiff,  as  a  creditor 
nnder  the  tmst  deed,  on  In^half  of  all  the  creditors  to  have  the  trusts  vxc- 
ented ;  bat  it  was  for  the  establishment  of  his  own  right  of  priority  of 
BBtisfaetinn  out  of  the  effects,  and  incidentally  to  ascertain  the  priori tii*.H  of 
etheis,  where  there  had  already  hren  a  decree  made  m  a  suit  on  1m  li:ilf 
of  all  the  creditors  ;  and  the  plaint itf's  Hill  was  not  on  behalf  of  :ill  the 
creditors.  The  Vioe-ChanceJIor  on  this  occasion  said  ;  **  I  accede  to  the 
nie  laid  down  in  Adair  v.  New  Kivcr  Company,  11  Vcs.  42»,  4i:).  That 
nie,  howeter,  applies  only  to  cases,  where  there  is  one  general  right  iu 
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^  134.  Where  there  are  numerous  shareholders,  it 
often  happens,  that  their  shares  are  assigned ;  and 
under  such  circumstances  the  question  may  arise,  how 
far  the  original  assignors  may  be  dispensed  with  as 
parties  to  a  Bill  brought  by  the  assignees,  touching 
some  general  interests  of  all  the  shareholders,  against 
the  immediate  directors  or  agents  of  the  company. 
Probably  the  question  would  be  ultimately  resolved 
upon  the  grounds  already  stated.  If  the  object  of  the 
Bill  were  to  enforce  some  interest  common  to  all  the 
shareholders,  and  by  the  articles  of  the  company  the 
shares  were  assignable,  it  might  be  brought  on  behalf 
of  the  plaintiffs  and  all  the  other  parties  in  interest, 
and  sustained.  But  if  the  object  of  the  Bill  were  to 
dissolve  the  company,  or  to  subvert  its  articles,  and 
especially  if  the  right  to  assign  were  in  contestation, 
the  assignors  and  the  other  shareholders,  however  nu- 
merous, might  be  required  to  be  made  actual  parties 
to  the  suit.^ 


all  the  parties,  that  is,  where  the  character  of  all  parties,  so  far  as  the 
right  is  concerned,  is  homogeneous :  as  in  suits  to  establish  a  modus,  or 
a  right  of  suit  to  a  mill.  Notwithstanding  the  inconvenience  arising  from 
numerous  parties,  there  are  some  cases,  in  which  they  cannot  be  dis- 
pensed with.  Thus,  if  a  Bill  is  filed  to  have  the  benefit  of  a  charge  on 
an  estate,  all  persons  must  be  made  parties,  who  claim  an  interest  in  the 
charge.  In  this  case,  where  the  question  is  as  to  a  priority  of  charge, 
the  very  nature  of  the  question  makes  it  necessary,  that  all  the  creditors 
should  be  parties.  It  implies  a  contest  with  every  other  person  claiming 
an  interest  in  the  land.  The  circumstance  of  the  persons  named  in  the 
plea  being  judgment  creditors,  does  not  remove  the  difficulty ;  for  there 
may  have  been  releases,  assignments,  want  of  docketing,  and  other  cir- 
cumstances affecting  each  claim."  But  see  Ante,  §  101 ;  Owens  v,  Dick- 
enson, 1  Craig  &  Phillips,  48,  56. 

^  See  Blain  t;.  Agar,  1  Sim.  R.  37 ;  Long  v.  Younge,  3  Sim.  R.  369; 
Walbum  v.  Ingilby,  1  Mylne  &  K.  76-78;  Wheeler  t;.  Van  Wart,  9 
Sim.  R.  193,  and  cases  cited  But  see  Adair  t;.  New  River  Company, 
11  Ves.  429,  and  Ante,  ^  132,  note,  and  Post,  ^  135,  135,  a.  In  the 
case  of  Blain  r.  Agar,  1  Sim.  R.  37,  the  Bill  was  brought  by  five  per- 
sons, on  behalf  of  themselves  and  the  other  parties  to  an  indenture,  who 
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§  135.  These  appear,  so  far  as  the  authorities  go, 

to  be  the  princi])al  distinctions  applicable  to  the  sub- 

— • —  —  -   —  - 

vere  either  originally,  or  by  assignment,  holders  of  1600  shares  in  a 
joint  stock  company,  and  who  by  the  indenture  had  transferred  their 
shares  to  the  plaintifls  in  trust  for  thcmselt'cs.  The  Bill  was  brought 
igftintt  the  directors,  imputing  to  them  fraudulent  conduct  in  the  manage- 
ment of  the  stock  and  property  of  the  company ;  and  it  averred,  that  the 
pUintifls  were  ignorant  of  the  names  of  all  the  shareholders,  except  those, 
on  whose  behalf  they  sued  ;  but  it  did  not  seek  a  discovery  of  their 
names.  It  further  averred,  that  the  plaintiffs,  and  those  for  whom  they 
sued,  had  paid  certahi  instalments  or  deposites  of  money ;  and  that  the 
money  had  been  so  paid  upon  the  fraudulent  misrepresentation  of  the 
defendants.  It  further  averred,  that  the  parties  to  the  indenture  were 
rery  numerous,  so  as  to  make  it  inconvenient  to  place  them  as  parties 
on  the  record ;  and  it  prayed,  that  the  defendants  might  be  decretal  to 
pay  the  money  to  the  plaintiffs,  which  had  been  paid  on  the  109()  ^h:lre.s. 
There  was  a  demurn'r  to  the  Hill  for  the  want  of  parties  ;  and  the  Vice- 
Cbaocellor  held  the  objection  fatal.  It  is  observable,  that  the  Bill  was 
Dot  on  behalf  of  all  the  shareholders,  but  only  of  those  holding  the  IfUiO 
•hares ;  and  it  did  not  seek  a  dissolution.  The  objection  for  want  of 
partiea  was  twofold  ;  first,  that  it  was  a  case  of  partnership,  and  all  the 
ahanboldera  were  not  parties ;  secondly,  that  most  of  the  shareholders 
were  assignees  of  shares,  and  as  the  shares  were  mere  choses  in  action 
the  assizors  ought  to  have  been  made  parties  to  the  suit,  for  they  mi^ht 
hvn  no  right  to  assign  their  shares.  The  Vice- Chancel  lor  seems  to 
have  decided  the  case  on  the  latter  ground,  and  said  :  '*  The  plaintiffs 
•oe  00  behalf  of  themselves  and  certain  other  persons,  who  are  sul)- 
aeribeiB,  together,  of  16!M>  shares,  and  who  have  executed  a  deed,  stated 
ifl  the  Bill,  by  which  they  assign  to  the  plaintiffs  their  respective  interests 
IB  thia  concern,  and  constitute  the  plaintiffs  tlieir  attorneys  to  institute 
any  actum  or  suit,  in  order  to  give  effect  to  their  interests,  or  to  enter 
into  any  compromise  for  their  claims  ;  but  u\Kn\  condition  that,  af^rr  de- 
ducting iheir  ex|iens(*s,  thr  pinintitrs  are  to  litdd  what  they  shall  ho  recover 
or  recfive,  in  trust  for  tin*  naid  other  {Mirsons,  respectively .  Aniun^.^t 
many  objections  for  want  uf  parties,  the  defendants  insist,  that  these  other 
penona  ought  to  have  been  iiumed  as  parties  tu  this  suit.  The  phiintitrs 
do  not  deny,  that,  accord int'  tu  the  general  principles  of  a  (^\>urt  of  ['A{ui- 
ly,  theae  other  persons  ought  to  have  been  parties.  Hut  they  ur^e  at  the 
bar,  what  is  indeed  stated  in  the  Bill,  that  these  fienons  srcr  very  nniner- 
o«a,  and  that  naming  them  as  parties  on  the  record,  would  in  all  pniba- 
bility,  render  it  impossible  for  the  plaintiffs  to  obtain  a  decree  in  the  cause. 
Thia  allegation  may  be  very  true.  In  certain  s|)ecial  cases  the  Court  has 
adopted  a  practice,  which,  by  {M-rmittint;  one  or  more  |»ersr»nH  to  repn'!U.'nt 
in  a  aait  all,  who  have  similar  interestM,  has  avoided  the  inconvenience, 
wbi^  reaolta  from  numerous  parties.     But  it  has  never  been  stated,  as  a 
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ject  of  parties,  when  they  are  very  numerous,  and 
it  is  impracticable  to  bring  all  the  persons  interested 
before  the  Court,  It  is  obvious,  that,  in  the  present 
state  of  the  Equity  doctrines  on  this  subject,  very  large 
classes  of  cases  of  this  nature  may  exist,  in  which  no 
remedial  justice  can  be  administered,  and  irreparable 
mischiefs  may  be  done.^  For,  in  many  of  these  cases, 
relief  may  be  sought,  in  which  all  the  shareholders 
have  not  a  common  right,  or  a  common  interest,  to  be 
advanced,  and  protected  by  the  Bill.  And,  indeed, 
the  Bill  may,  upon  proper  grounds,  seek  a  dissolution 
of  the  company,  or  the  protection  of  rights,  in  which 
other  members  may  have  an  adverse  interest,  or  op- 
posing wishes.  Whether  Courts  of  Equity  have  been 
wise  or  not  in  the  limitations,  which  they  have  put 


general  principle,  that  this  course  may  be  taken  in  all  cases  within  the 
mischief ;  nor  has  it  ever  been  done  in  cases  analogous  to  the  present. 
And,  if  I  were  to  yield  to  the  reasoning  here,  I  fear  I  should  be  doing, 
what  I  have  no  authority  to  do,  not  following  the  practice  of  the  Court, 
but  making  a  new  practice."  See  the  same  case  again  before  the  Court 
after  an  amendment,  2  Sim.  R.  289.  Whether,  if  the  Bill  had  been 
brought  in  behalf  of  all  the  shareholders  it  would  have  been  sustainable, 
does  not  appear  to  have  been  decided.  It  does  not  seem  necessary,  in 
all  cases,  to  make  the  assignors  parties,  as  we  shall  presently  see ;  nor 
does  there  seem  any  solid  objection  to  a  Bill's  being,  in  common  cases, 
maintained  by  a  few  in  behalf  of  all  shareholders,  whether  original  share- 
holders or  assignees,  any  more  than  in  maintaining  a  Bill  against  a  few 
shareholders,  whether  original  shareholders  or  assignees,  where  they  are 
too  numerous  to  be  all  made  parties.  The  latter  was  the  predicament  in 
Adair  v.  New  River  Company,  11  Yes.  429.  See  also  Cockbum  v. 
Thompson,  16  Ves.  328,  329.  Walburn  ».  Ingilby,  1  Mylne  &  K.  76, 
77.  See  also  the  remarks  of  Mr.  Baron  Alderson  in  Fenn  v.  Craig,  3 
Younge  &  Coll.  216,  224,  and  the  cases  collected  in  the  Reporter's  note 
(a),  p.  224.  But  see  Ante,  ^  130-131,  a  ;  Post,  §  135,  a,  and  note  ; 
Richardson  v.  Larpent,  3  Younge  &  Coll.  New  R.  507,  512-514 ;  Tay- 
lor V.  Salmon,  4  Mylne  &  Craig,  134 ;  Wallworth  v.  Holt,  4  Mylne  & 
Craig,  619,  634-640;  Harvey  v.  Harvey,  4  Beavan,  R.  215,  220,  221  ; 
Benson  v.  Heathom,  1  Younge  &  Coll.  New  R.  326. 

1  See  Van  Sandau  v.  Moore,  1  Russ.  R.  441,  and  other  cafies  cited  in 
Ante,  (  132,  note.    See  also  $  135,  a. 
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upon  their  right  to  maintain  proceedings  under  such 
circumstances,  instead  of  allowing  all  persons  to  be- 
come parties,  either  upon  a  Bill  on  behalf  of  all,  or  by 
coming  in  and  resisting  the  objects  of  the  Bill,  under 
the  interiocutory  proceedings,  is  a  point  upon  which  a 
commentator  ought  not  perhaps  to  hazard  any  decided 
opinion.  That  much  of  the  difficulty,  however,  has 
been  imposed  upon  the  Courts  by  their  own  choice  of 
rules,  founded,  in  a  great  measure,  upon  principles 
purely  technical,  will  scarcely  be  denied.  And  why 
the  same  proceedings  might  not  have  been  permitted, 
even  to  the  extent  of  binding  unrepresented  interests, 
after  due  notice  to  the  parties  to  appear  and  represent 
them,  as  is  done  in  the  ordinary  cases  of  creditors 
against  the  estates  of  persons  deceased,  it  is  not  very 
easy  to  state  in  a  satisfactory  manner.^ 


1  See  Lord  Lyndhurst's  judgment  in  Small  v.  Atwood,  1  Younge,  R. 
457,  458,  died  Ante,  ^  132,  note ;  Post,  §  135,  a ;  Richardson  v.  I^ar- 
pent,  3  Younge  Sl  Coll.  New  R.  507,  512-514;  Post,  135,  b,  and  note. 
1b  Richardson  v.  Hastings,  (The  English  Jurist  for  10  Man*h,  1811,  p. 
807,)Loid  Langdale  is  reported  to  have  said  :  '*  All  cases  of  this  kind  are 
Btlended  with  some  degree  of  difficulty,  the  conclusion  to  be  arrived  at 
depepding  on  mi  her  nice  circumstances ;  and,  I  must  say,  that  the  argu- 
ments in  support  of  a  demurrer  of  this  sort  ha%'c  mostly  a  very  strong 
fiwndation ;  and  the  reason  is,  that  cases  of  this  kind  always  deviate  fn»m 
two  old  general  rules  of  the  (-ourt.  One  is,  that  all  persons  interested  iu 
llie  subject-matter  of  the  suit  ought  to  be  parties ;  the  other  is,  that  the 
Conn  ought  to  do  complete  justice  in  every  case,  and  not  lea%'e  matters 
mvolved  in  the  suit  to  lie  the  subject  of  future  litigation.  Now,  this  is  a 
Bill  which  certainly  is  a  departure,  tu  a  certain  extent,  from  buih  these 
rules,  beeanse  it  is  proposi^d  to  be  prrtseruteil  in  the  absence  of  parties 
inteiesied  in  the  suit ;  and  it  proposes,  that  the  rights  of  the  several  par- 
ties to  the  rams  to  be  recovered  shall  be  left  at  their  disposal,  if  they  ran 
agree,  and  if  they  cannot  agree,  they  must  be  left  for  future  litigation. 
Bnt  exeeptions  to  the  above  rules  have  been  at  all  times  allowe<l.  I 
leeolieet,  in  my  professional  studies,  having  a  copy  of  a  hook  in  which 
of  the  chapters  was  headed,  *  In  what  Cases  necessary  Pari  it's  arc 
with.*  That  was  the  subject  of  tlie  whole  chapter.  Hut  it  has 
eeesoary  to  make  thesit  exeeptions  larger  with  the  progress  of 
the  tnntictions  of  mankind ;  and  certainly  every  body  who  reads  what 
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§  135,  a.  It  may  not,  however,  be  thought  unwor- 
thy of  the  deliberate  consideration  of  the  profession, 
whether  the  doctrine  has  not  already  been  pressed  be- 
yond the  legitimate  limits,  within  which  it  can  safely 
be  applied,  and  whether  it  ought  to  be  carried  farther 
in  its  application  to  new  cases,  as  they  may  arise  in 
judgment.  If  Courts  of  Equity  are  in  the  habit  of 
declining  to  act  in  the  absence  of  particular  parties, 
merely  because  there  is  a  possibility  of  their  decree 
working  some  injustice  to  persons,  not  represented  or 
before  the  Court,  there  would  seem  to  be  at  least  an 
equally  strong  ground  to  assert,  that  where  the  injury, 
by  abstaining  from  the  exercise  of  jurisdiction  on  ac- 
count of  a  defect  of  such  parties,  will  be  positive, 
immediate,  and  irreparable^  they  ought  to  assert  juris- 
diction. In  such  cases,  if  there  is  no  possibility  of 
bringing  such  parties  before  the  Court,  the  general 
principle  would  seem  to  apply,  that  parties  should  be 
dispensed  with,  who  are  beyond  the  reach  of  the 
Court,  from  a  moral  or  a  physical  impossibility,  and  that 
the  Court  should  decree  according  to  the  merits  of  the 
controversy  between  the  parties  actually  before  it, 
leaving,  as  far  as  practicable,  the  rights  of  all  other 
persons  untouched,  and  unprejudiced  by  the  decree, 
or  enabling  them  to  appear  and  contest  the  validity  of 
the  proceedings,  so  far  as  their  particular  interests  are 
concerned.  In  truth,  in  many  cases,  Courts  of  Equity 
now  assert  a  jurisdiction  to  bind  the  interests  of  many 
parties  not  actually  before  them ;  and  there  does  not 

Lord  Cottenham  has  more  than  once  said  on  soch  occasions  must  be  per- 
fectly satisfied  of  the  justice  of  his  observations,  that  the  Court  must 
always  not  only  act  within  the  limits  of  its  jurisdiction,  but  must  apply 
the  powers  which  are  so  necessary  for  the  administration  of  justice  to  the 
circumstances  which  are  found  in  society  in  our  own  times,  —  that  the 
rules  of  the  Courts  must  be  adapted  to  the  circumstances  in  which  the 
execution  of  justice  is  required." 
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seem  any  sound  reason,  why  the  possibility  of  injustice 
to  third  persons  should  overcome  the  duty  to  grant 
relief  against  present  injuries  and  mischiefs  between 
the  parties  actually  before  it,  where  the  refusal  must 
otherwise  necessarily  work  irreparable  injustice.  Be- 
sides ;  it  is  to  be  considered,  that  the  general  rule, 
requiring  all  persons  in  interest  to  be  made  parties  to 
the  suit,  is,  in  most  cases,  not  in  any  just  sense,  a  right 
of  the  parties  brought  before  the  Court,  but  rather  a 
rule  prescribed  by  Courts  of  Equity  to  themselves  in 
the  exercise  of  their  jurisdiction,  founded  U]X>n  their 
own  notions  of  public  |K)licy,  or  public  convenience. 
It  is,  in  a  great  measure,  a  rule  of  discretion, 
founded  in  the  anxiety  of  those  courts  to  do  justice 
among  all  the  parties,  having  an  interest  in  the  subject- 
matter  or  the  object  of  the  suit,  whether  that  interest 
be  mediate  or  immediate,  present  or  future,  for  the 
purpoK  of  suppressing  future  controversy  and  litiga- 
tion. The  rule  is  useful,  when  applied  to  its  proi>er, 
legitimate  purposes.  But  it  may  be  seriously  asked, 
whether  it  can  be  justified,  where,  in  its  actual  appli- 
cation, it  must  necessarily  produce  irremediable  injus- 
tice to  the  persons  asking  relief  at  the  hands  of  tlu; 
Court,  and  there  is  an  utter  impossibility  of  ovc^rconi- 
ing  the  difficulty  and  proceeding  against  the  absent 
parties.  When  all  the  persons  in  interest  can  be  made 
parties,  and  the  decree  must  aflect  their  interests,  there 
seems  to  be  a  sound  reason  for  insisting  u|)on  a  strict 
adherence  to  the  rule.  But  when  they  cannot  be 
made  parties,  and  a  decree  may  l)e  made  tx^tween  the 
parties  before  the  Court,  which  does  not  positiv(*ly  and 
absolutely  conclude  the  rights  of  other  persons,  but 
leaves  them  to  act  ui)on  those  rights  without  prrjudire, 
there  seems  good  reason  to  say,  that  Courts  of  Kriuity 
ought,  like  Courts  of  Law,  to  act  upou  the  case  bt;fore 

EQ.  PL.  22 
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them,  endeavouring  to  provide,  as  far  as  they  may,  for 
a  reasonable  protection  of  any  unrepresented  rights. 
The  suggestion  of  a  learned  chancellor  (which  has 
been  already  cited),  contains,  on  this  subject,  a  most 
impressive  lesson ;  —  That  Courts  of  Equity  ought  to 
adapt  their  practice  and  course  of  proceeding,  as  far  as 
possible,  to  the  actual  state  of  society ;  and  not,  by 
too  strict  an  adherence  to  forms  and  rules  established 
under  very  different  circumstances,  decline  to  adminis- 
ter and  enforce  rights,  for  which  there  is  no  other 
remedy.^ 

§  135,6.  Some  very  important  decisions  have  been 
recently  made,  which  seem  to  support  the  preceding 
reasoning;  and,  indeed,  to  take  a  distinction  and 
suggest  a  mode  of  proceeding  in  cases  of  this  sort, 
which  may  obviate  most,  if  not  all  of  the  practical  diffi- 
culties growing  out  of  the  former  decisions.  It  is  this ; 
that  where  the  different  members  of  an  unincorporated 
association  have  different  interests,  some  being  in  favor 
of  winding  up  its  affairs  and  procuring  a  dissolution, 
and  others  opposed  to  it,  a  Bill  may  be  brought  by 
some  of  the  shareholders  on  behalf  of  themselves  and 
all  agreeing  with  them  for  such  a  dissolution  ;  and 
so  many  of  those  opposed  to  it,  as  may  fairly  be  pre- 
sumed to  represent  the  interests  of  all,  should  be 
brought  before  the  Court  as  defendants ;  and  then  the 
Bill  may  be  retained  for  discussion  upon  its  merits.* 

1  Ante,  §  76,  c.  Taylor  v.  Salmon,  4  Mylne  &  Craig,  141,  142.  See 
also  Ante,  ^  120,  132,  note  (1),  and  the  cases  there  cited. 

9  Wallworth  v.  Holt,  4  Mylne  &  Craig,  619,  634-640 ;  Ante,  §  132 ; 
Richardson  o.  Larpent,  3  Younge  &  Coll.  New  R.  507,  512-514.  In 
this  last  case,  Mr.  Vice-Chancellor  Bruce  said  ;  *'  This  is  the  case  of  a 
very  numerous  unincorporated  trading  company,  between  the  members  of 
which  there  is  a  schism,  one  division  taking  one  view  of  certain  important 
proceedings  relating  to  their  common  interest,  the  other  a  different  view, 
and  each  division  comprehending,  as  it  appears,  such  a  number  of  persons 
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§  136.  Having  stated  the  general  rule,  as  to  parties, 
and  the  general  exceptions  to  that  rule,  it  still  remnins 


M  to  render  it  sulMiantially  impracticable  to  conduct  a  suit  comprising  all 
the  individuals  of  either  class.  The  Bill  is  filed  by  the  plaintitfs  on  be- 
half of  themselves,  and  all  other  the  members  of  the  partnership.  It  may 
be,  that,  as  far  as  the  plaintiffs  are  concerned,  it  is  properly  filed  on  behalf 
of  themselves  and  those  members,  who  take  the  same  view  of  the  matters 
in  dispute  as  they  do,  and  not  properly  filed  on  behalf  of  all  the  mem- 
bers. But  upon  this  it  is  nut  necessary  to  give  an  opinion.  In  regard  to 
the  defendants,  none  of  the  dissentients  from  the  views  of  the  plaintiffs  are 
here  in  that  character.  It  is  true  that  some  are  present ;  but  all  present 
are  directors  or  trustees,  —  persons  to  whom,  more  or  less,  arc  committed 
the  {general  government  and  administration  of  the  company.  They  arc 
all,  therefore,  directors  or  trustees,  more  or  le^s,  for  all,  and,  sustaining 
that  character,  cannot,  it  may  fairly  be  supposed,  exercise  so  fully  and 
freely  the  right  and  power  of  opposing  tiie  plaintifTs'  views,  as  those 
perwns  may  be  considered  lik(fly  to  he  capable  of  doing,  who  owe  no 
duty  to  the  plaintiffs,  beyond  the  simple  and  ordinary  duty  of  partners. 
The  points  on  which  the  partners  are  divided  are  ;  —  first,  the  time, 
maooer,  and  circumstances  of  dissolving  the  company;  secondly,  as  to 
the  question,  whether  the  capital  haii  hern  rightly  increased,  that  is  to  say, 
whether  the  plaintiffs  can  he  compelled  to  pay  to  the  parties,  who  are  in 
the  situation  of  governors  of  the  concern,  more  than  a  certain  specified 
amoaot  of  capital.  One  object  of  the  Bill  is  to  obtain  a  dissolution,  anoth- 
er, more  plain  object,  to  exempt  the  plaintifl^s  from  the  liability  to  contrib- 
ute to  a  fbrther  capital.  But  the  larger  lM)dy  of  the  shareholders  are  those 
who  have  actually  contributed  that  increased  amount  of  capitid  which  is 
in  dispute.  Thes«;  persKins,  it  lieing  at  least  very  doubtful  whethiT,  hav- 
ing contributed  the  mon(*y,  they  can  recover  it  hack  again,  have  plainly, 
as  it  seems  to  me,  an  interest  that  the  plaintifTit  should  farther  contribute  ; 
bat  the  plaintifis,  desire  that  they  the  plaintiffs  should  be  freed  from  cnn- 
tnbutinn.  It  is  too  much  to  »ay  that  fjuestions  so  important  should  be 
decided  without  the  preHi-nri'  of  at  Ifast  an  ade(|iiHte  number  to  maintain 
each  mHu.  But,  as  I  havi-  already  haiil,  only  the  directors  and  truMecs 
are  hi*re  as  defendants,  —  nif-n  who  must  be  n*Mricted  in  the  uKule  and 
form  of  their  oppiiHitiim,  iM-cauM*  they  owe  the  plaintitfK  a  duty  beyond 
that  which  tixiain  simply  between  partner  and  partner.  Tlifv  an*  ofTi- 
rully  obliged  tn  havp  an  equal  mind  towanls  the  shan'holdern,  aiul  ran  not 
properly  be  considered  as  representing  an  opposition. 

•'  Considering  the  nature  of  the  queKtinuH  agitated  on  this  Bill,  and  fak- 
ing the  answer  to  In'  trur  fur  tliiH  pnrpoHc  only,  1  must  say,  that  \\w  suit 
is  defective  for  uant  of  partii-.«.  My  prewnt  impres»ion  ih  not,  that,  in 
every  case  where  a  dissolution  m  MMight,  all  the  individual  partner m  iuuM, 
of  necessity,  be  present,  (ienerally,  the  ruh*  may  )h>  so,  but  I  can  eon- 
eeive  a  ease,  where  it  would  be  most  important  to  the  interest  of  the  plain- 
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to  inquire,  who,  in  the  proper  sense  of  the  rule,  are  to 
be  deemed  necessary  parties,  whose  joinder  in  the 
suit  cannot  be  dispensed  with.  It  has  been  said,  that 
persons  are  necessary  parties,  when  no  decree  can  be 
made  respecting  the  subject-matter  of  litigation,  until 
they  are  before  the  Court,  either  as  plaintiffs,  or  as  de- 
fendants ;  or  where  the  defendants,  already  before  the 
Court,  have  such  an  interest  in  having  them  made  par- 
ties, as  to  authorize  those  defendants  to  object  to  pro- 
ceeding without  such  parties.*  These  propositions  are 
true ;  but   they   furnish   no  sufficient  test  as  to  the 

iifis,  and  their  right,  to  have  the  partnership  dissolved,  and  yet,  though 
the  legality  of  the  partnership  were  recognized  by  law,  it  might  be  impos- 
sible in  substance  to  obtain  a  decree  for  dissolution,  if  it  were  necessary 
to  have  all  the  parties  present.  Such  a  state  of  things  could  hardly  be 
permitted  to  exist  by  any  court  of  justice,  or  in  any  civilized  country,  nor 
am  I  aware  that  any  judge  has  gone  the  length  of  saying  that  it  should 
or  does  exist.  I  do  not  say  that  all  the  parties  dissentient  should  be  here ; 
but  there  ought  to  be  a  sufficient  number  to  discuss  the  present  questions 
freely  and  unrestrainedly  ;  or,  at  all  events,  with  more  freedom  and  pro- 
priety than  they  can  be  discussed  by  the  defendants  now  on  the  record." 
See  also  Harvey  V.  Harvey,  4  Beavan,  R.  215,  220,  221.  Upon  the  sub- 
ject of  parties,  the  47lh  and  48th  Rules  of  the  Equity  Rules  of  the  Su- 
preme Court  of  the  United  States,  of  January  Term,  1842,  provide  as 
follows.  **  In  all  cases  where  it  shall  appear  to  the  Court,  that  persons, 
who  might  otherwise  be  deemed  necessary  or  proper  parties  to  the  suit, 
cannot  be  made  parties  by  reason  of  their  being  out  of  the  jurisdiction  of 
the  Court,  or  incapable  otherwise  of  being  made  parties,  or  because  their 
joinder  would  oust  the  jurisdiction  of  the  Court  as  to  the  parties  before 
the  Court,  the  Court  may,  in  their  discretion,  proceed  in  the  cause  with- 
out making  such  persons  parties ;  and,  in  such  cases,  the  decree  shall  be 
without  prejudice  to  the  rights  of  the  absent  parties." — "Where  the 
parties  on  either  side  are  very  numerous,  and  cannot,  without  manifest 
inconvenience  and  oppressive  delays  in  the  suit,  be  all  brought  before  it, 
the  Court  in  its  discretion  may  dispense  with  making  all  of  them  parties, 
and  may  proceed  in  the  suit,  having  sufficient  parties  before  it  to  represent 
all  the  adverse  interests  of  the  plaintiffs  and  the  defendants  in  the  suit 
properly  before  it.  But  in  such  cases  the  decree  shall  be  without  preju- 
dice to  the  rights  and  claims  of  all  the  absent  parties."  The  Act  of 
Congress  of  February  28,  1839,  ch.  36,  §  1,  already  cited,  Ante,  §  80,  is 
also  important  to  the  same  purpose. 
^  Bailey  w.  Inglee,  9  Pwge,  R.  879. 
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question,  who  are  necessary  parties ;  for  the  inquiry  is 
still  open,  when  will  a  Court  of  Equity  proceed  to  a 
decree  without  them  ;  and  what  is  the  interest,  which 
entitles  the  defendants  before  the  Court  to  insist  upon 
the  presence  of  other  persons  as  defendants,  before  a 
decree  is  made,  which  shall  bind  themselves.  In  a 
general  view,  all  parties  in  interest  are  the  proper  ob- 
jects of  the  rule.  But  the  nature  of  that  interest 
must  still  remain  to  be  ascertained ;  as  well  as  the 
point,  how  far  it  is  liable  to  be  afibcted  injuriously  by 
the  decree.  This  can  be  best  examined  by  a  review 
of  the  principal  classes  of  cases,  to  which  the  rule  has 
been  applied,  and  from  which  its  force,  as  well  as  the 
grounds  of  its  application,  may  be  fully  understood. 

^  137.  Before  proceeding,  however,  to  this  review, 
it  may  be  proper  to  make  a  few  explanatory  remarks 
of  a  general  character.  And,  in  the  first  place,  in  re- 
gard to  the  nature  of  the  interest,  it  is  to  be  consid- 
ered, that  it  is  wholly  unimportant,  whether  it  be  a 
legal  interest,  or  an  equitable  interest  of  the  absent 
parties  in  the  subject-matter  of  the  suit ;  and,  suiiject 
to  the  limitations  and  exceptions  hereafter  stated,  it  is 
equally  uuimportcint,  whether  it  be  a  present,  direct, 
and  immediate  interest,  or  a  future,  remote,  fixed  inter- 
est. In  cither  case,  if  the  interest  of  the  absent  par- 
ties may  be  aflfected,  or  bound  by  the  decree,  thc^y 
must  be  brought  iK^fore  the  Court,  or  it  will  not  pro- 
ceed to  a  decree. 

^  138.  In  the  next  place,  an  interest  of  the  absent 
parties  in  the  subject-matter,  ex  directo,  which  may  t)e 
injuriously  aflfected,  is  not  indispensable  to  the  o{)era- 
tion  of  the  general  rule ;  for,  if  the  defendants  actu- 
ally before  the  Court  may  be  subjected  to  undue  in- 
convenience, or  to  danger  of  loss,  or  to  future  litigation, 
or  to  a  liability  under  the  decree,  more  extensive  or 
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direct,  than  if  the  absent  parties  were  before  the 
Court,  that  of  ilself  will,  in  many  cases  (as  we  shall 
presently  see),  furnish  a  sufficient  ground  to  enforce 
the  rule  of  making  the  absent  persons  parties.* 

^  139.  In  the  next  place,  the  plaintiff  may,  by  the 
frame  of  his  Bill,  as  by  waiving  a  particular  claim, 
avoid  the  necessity  of  making  persons,  who  might  be 
affected  by  it,  parties,  though  that  claim  might  be  an 
evident  consequence  of  the  rights  asserted  by  the  Bill 
against  other  parties.^  This,  however,  is  not  allowed 
to  be  done  to  the  prejudice  of  others.^  Thus,  for  ex- 
ample, if  the  obligee  of  a  bond,  to  which  there  are 
three  sureties,  the  principal  obligor  being  dead,  were  to 
seek,  by  a  Bill  in  Equity,  the  full  payment  of  the  bond 
from  the  sureties,  all  the  sureties  must  be  joined.  But 
if  he  should  seek  only  for  his  proportion  from  one  surety 
alone,  the  same  objection  might  not  apply;  unless 
the  absence  of  the  other  parties  would  be  a  prejudice 
to  him.* 

^  140.  In  the  next  place  (as  has  been  well  re- 
marked by  an  eminent  author) ,  in  many  cases  the  ex- 
pression, that  all  persons,  interested  in  the  subject, 
must  be  parties  to  the  suit,  is  not  to  be  understood  as 
extending  to  all  persons,  who  may  be  consequentially 
interested.*  Thus,  in  the  case  of  a  Bill,  which  may 
be  brought  by  a  single  creditor  against  the  executor 
or  administrator  for  satisfaction  of  his  single  demand, 
out  of  the  assets  of  a  deceased  debtor  (as  before 
noticed  ^),  although  the  interest  of  every  other  unsatis- 

1  Bailey  v.  Inglee,  2  Paige,  R.  278 ;  Gilb.  For.  Rom.  157.     See  Cal- 
vert on  Parlies,  ch.  1,  p.  9-  12.     Post,  §  140,  151,  159,  160,  167. 
9  Post,  ^214,221,228. 
3  Mitf.  Eq.  PI.  by  Jeremy,  179,  180. 
*  Ante,  §  125 ;  Anon.  Eq.  Abridg.  166,  pi.  7. 
5  Mitf.  Eq.  PI.  by  Jeremy,  170,  171. 
«  Ante,  $99,  100-103. 
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fied  creditor  may  be  consequentially  aflfected  by  the 
suit;  yet,  that  interest  is  not  deemed  such,  as  to 
require,  that  all  the  otlicr  creditors  should  be  parties, 
notwithstanding  the  decree,  if  fairly  obtained,  will 
compel  them  to  admit  the  demand,  ascertained  under 
its  authority,  as  a  just  demand,  to  the  extent  allowed 
by  the  Court,  in  the  administration  of  assets ;  but  they 
will  not  be  bound  by  any  account  of  the  assets  taken 
under  the  decree.'  So,  in  all  cases  of  Bills  by  credi- 
tors and  legatees  against  the  executor  or  administra- 
tor, the  persons  entitled  to  the  personal  assets  of  a 
deceased  debtor,  or  testator,  after  payment  of  the  debts 
or  legacies,  are  not  deemed  necessary  parties,  although 
interested  to  contest  the  demands  of  the  creditors  and 
other  legatees.^  And,  if  the  suits  be  fairly  conducted, 
they  will  be  bound  to  allow  the  demands,  admitted  in 
those  suits  by  the  Court,  although  they  will  not  be 
bound  by  any  account  of  the  property  taken  in  their 
absence.'     Hence  it  is,  also,  that  residuary  legatees 


.    1  Miff.  Eq.  PI.  by  Jeremy,  100. 

■  Mitf.  Eq.  PI.  by  Jeremy,  170,  171 ;  Dandridge  v.  Washington,  2 
Peters,  R.  377.     Rut  see  Pust,  §  150,  and  nutes. 

3  Milf.  Eq.  PI.  by  Jeremy,  170,  171 ;  Anon.  I  Vem.  2«l ;  Wiser  v. 
BlaMej,  I  John.  Ch.  R.  437 ;  Newland  v.  Champion,  1  Vcs.  105;  Law- 
■OB  V.  Bmrker,  1  Bro.  Ch.  R.  303.  It  is  pnibably  on  this  account,  tliut 
CourU  of  E<(uity  are  so  much  disposed  to  favor  suits  brought  by  a  credi- 
tor oo  behalf  of  all  the  creditors,  or  by  a  legatee  on  behalf  of  all  other 
legalees,  at  the  {lersons,  thus  made  t/uasi  parties,  are  entitled  to  appear 
and  repneeot  their  interesta  before  th4>  Court,  or  its  authorized  airfiit  (the 
Master),  to  whom  the  suit  is  referred,  for  the  purjioso  of  settling  the  ac- 
cooata  of  the  administration.  Dut  the  doctrine  in  the  text  is  now  rlcarly 
aettled,  although  Lord  Loughborough  is  reported  once  to  have  doubted  it. 
Waiawright  •.  Waterman,  I  Vcs.  jr.  313;  Lawson  v.  Barker,  1  Bro. 
Ch.  R.  303.  The  common  rule  is,  that  in  a  suit  brought  by  a  creditor  or 
leffaiee  against  an  executor  or  cre<1iu)r,  the  residuary  legaU'cn,  or  dis- 
tributees, need  not  lie  niaili>  parties.  Anon.  1  Vern.  \il\l  ;  Lawson  v. 
Barker,  1  Bro.  Ch.  U.  303;  P4wt,  ^  118,  150;  Dandridge  v.  Washington, 
9  Pelcra,R.  377;  Brown  v.  Ihmthwaite,  1  Madd.  R.  4IH.  Mr.  Calvert, 
in  hia  able  work  on  Parties  in  (^(uity  (p.  20,  21),  speaking  on  this  point 
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need  not  be  made  parties  to  a  Bill  brought  by  credi- 
tors or  by  specific  legatees  against  them  to  recover 
their  debts  or  legacies. 

^  141.  Perhaps  the  true  explanation  of  this  doctrine 
is,  that,  in  cases  of  this  sort,  Courts  of  Equity  proceed 
upon  the  analogy  of  the  Common  Law,  which  treats 
the  personal  representative  of  the  deceased  debtor  or 
testator  as  the  regular  representative  of  all  the  per- 
sons, who  are  interested  in  the  personal  assets,  and 
bound  by  his  bond  fide  acts,  so  far  as  third  persons 
are  concemed.^  If  so,  the  doctrine  stands  upon  a  very 
intelligible  and  reasonable  footing ;  and  we  shall  pres- 
ently see,  that,  in  this  view,  it  is  not  peculiar  to  this 
class  of  cases.' 

§  142.  And  this  leads  us,  in  the  next  place,  to  Mg- 
gest,  that  Courts  of  Equity  do  not  require,  that  all  per- 
sons, having  an  interest  in  the  subject-matter,  should, 
under  all  circumstances,  be  before  the  Court  as  par- 
ties. On  the  contrary,  there  are  cases,  in  which  cer- 
tain parties  before  the  Court  are  entided  to  be  deemed 
the  full  representatives  of  all  other  persons,  or  at  least 


says ;  '*  There  are  certain  persons  whose  representative  character  is  de- 
rived from  the  law.  The  most  familiar  instance  is  that  of  executors  mod 
administrators  in  respect  of  the  personal  estate  of  their  testator  or  intes- 
tate. Whenever  a  suit  is  instituted  which  affects  that  personal  estate, 
all  the  legatees  have  precisely  that  kind  of  interest  which  has  been  speci- 
fied in  the  general  rule,  but  they  are  unnecessary  parties,  inasmuch  as  by 
law  their  interests  are  protected;  they  themselves  may  be  said  to  be 
represented  in  the  person  of  tho  executor  or  administrator.  It  would  be 
very  inconvenient  to  bring  them  all  in  their  own  persons  before  the  Court, 
so  they  are  allowed  to  appear  by  their  representatives ;  thus  an  adequate 
protection  is  provided  for  their  interests,  and  the  spirit  of  the  general  rule 
is  adopted,  although  the  letter  of  it  is,  for  the  sake  of  convenience, 
evaded."     But  see  Post,  ^150,  and  notes. 

1  Mitf.  Eq.  PI.  by  Jeremy,  165,  166 ;  Wiser  v.  Blackley,  1  John.  Ch. 
R.  437;  Newland  v.  Champion,  1  Yes.  105;  Dandridge  v.  Washington, 
2  Peters,  R.  377. 

s  Post,  §  US,  150. 
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SO  far,  as  to  bind  their  interests  tinder  the  decree,  al- 
though they  are  not,  or  cannot  he  made  parties.' 

^  143.  Thus,  for  example,  where  real  estate  had 
been  purchased  by  a  joint  fund,  raised  by  a  subscrip- 
tbn,  in  shares  of  more  than  two  hundred  and  fifty 
subscribers;  and  the  property  had  been  conveyed  to 
certain  persons,  as  trustees,  for  the  subscribers;  and 
afterwaids  a  Bill  was  brought  against  the  trustees  for 
a  sale  of  the  real  estate  under  a  mortgage  made  in 
pursuance  of  the  trust,  it  was  held  not  necessary  for 
the  subscribers  to  be  made  parties  to  the  Bill ;  for  the 
trustees,  by  the  very  nature  and  constitution  of  such  a 
trust,  must  be  held  sufficiently  to  represent  the  in- 
terests of  all  the  subscribers ;  and  a  different  doctrine 
would  be  attended  with  intolerable  hardship  and  in- 
con  venience,  as  it  might  be  impossible  to  make  all 
the  subscribers  parties.^ 

^  144.  Upon  similar  grounds  of  a  virtual  represen- 
tation of  all  the  proper  interests,  where  there  is  real 
estate  m  controversy,  which  is  subject  to  an  entail,  it 
is  generally  suflficicnt  (all  the  parties  having  ante- 
cedent estates  being  before  the  Court)  to  make  the 
first  tenant  in  tail  in  esse,  in  whom  an  estate  of  in- 
heritance is  vested,  a  party  with  those  claiming  the 
prior  interests,  without  making  any  persons  parties, 
who  may  claim  in  remainder,  or  reversion,  after  such 
vested  estate  of  inheritance.  It  will  make  no  differ- 
ence in  the  case,  whether  the  Bill  be  brought  by  or 
against  such  tenant  in  tail ;  for  in  each  case  he  is 
equally  the  representative  of  the  subsequent  cstatc^s 
and  interests.'     And  a  decree  for  or  against  such  first 


I  See  CaJ^ert  on  Parties,  ch.  1,  ^  :2,  p.  20 -GO. 

■  Ven  Veehten  ».  Terry,  2  John.  Ch.  R.  Itt7  ;  Pcmt,  ^  150. 

>  Pom,  4  146 ;  CaJvert  on  Parties,  ch.  1,  $  I,  p.  48- 5S). 
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tenant  in  tail,  will  gene^tty  bind  those  in  remainder 
or  reversion,  although,  by  the  failure  of  all  the  previous 
estates,  the  estates  in  remainder  or  reversion  may 
afterwards  vest  in  possession.^  On  this  account  it  is, 
that  a  person  so  entitled  in  remainder  or  reversion,  and 
afterwards  becoming  entitled  in  possession,  may  ap- 
peal from  the  decree  made  against  the  person  having 
a  prior  estate  of  inheritance,  and  cannot  avoid  the 
effect  of  the  decree  by  a  new  Bill ;  *  for  he  is  treated, 
as  being,  in  some  sort,  a  privy  to  the  decree ;  and  he 
may  make  himself  a  party  to  the  original  suit,  by  filing 

1  Mitf.  Eq.  PI.  by  Jeremy,  173 ;  1  Mont.  Eq.  PI.  63,  64 ;  Ck»oper,  Eq. 
PI.  35,  96;  Id.  185,  186;  Finch  «.  Finch,  1  Yea.  492,  493;  Lloyd  «. 
Johnes,  9  Yes.  37,  52-69;  Cockbum  v.  Thompson,  16  Yes.  326;  Rey- 
noldson  v,  Perkins,  Ambler,  R.  565.  Mr.  Cooper,  in  his  Ek^aity  Plead- 
ings, p.  35,  36,  says,  that  "  Where  there  is  a  suit  respecting  a  real  estate^ 
which  is  settled  or  devised  to  one  for  life,  remainder  to  the  first  and 
other  sons  in  tail,  in  the  common  way  of  limiting  estates,  all  the  persons 
interested,  as  far  as  the  first  tenant  in  tail  in  existence,  must  be  made  par- 
ties.*' This  is  perfbctly  correct.  But  he  adds ;  *'  Bat  a  remainder-man, 
expectant  upon  an  estate  tail,  need  not  be  made  a  party,  because  he  is 
not  regarded  in  Equity ;  neither  could  he  be  hound. ^^  The  first  reason  is 
true ;  but,  from  what  has  been  stated  in  the  text,  the  latter  reason  is  in- 
correct; for  he  would  be  bound  by  the  decree.  The  truth  is,  that  Mr. 
Cooper  took  the  position  from  an  anonymous  case  in  2  Eq.  Cas.  Abridg. 
168,  pi.  8,  where  it  is  said  ;  *'  That  an  exception  was  taken  to  a  Bill  for 
want  of  parties,  because  the  remainder-man,  expectant  upon  an  estate 
tail,  was  tiot  a  party,  and  the  end  of  the  Bill  was  to  impeach  a  settlement. 
The  exception  was  overruled,  because  such  remainder-man  is  not  re- 
garded in  Equity,  neither  can  he  be  bound."  S.  C.  Wyatt's  Pract.  Reg. 
317.  The  statement  from  Mitf.  Eq.  PI.  by  Jeremy,  p.  173,  in  the  text, 
contradicts  this ;  and  the  cases  of  Lloyd  v.  Johnes,  9  Yes.  56,  57,  Gifilard 
r.  Hort,  1  Sch.  &  Left.  408,  409,  411,  Reynoldson  v.  Perkins,  Ambler, 
R.  565,  and  Cockburn  v.  Thompson,  16  Yes.  326,  also  inculcate  the  doc- 
trine stated  in  the  text^  Although  the  general  rule  is  as  stated ;  yet  it  is 
not  to  be  taken  as  true,  that  the  remainder-man  is  universally  bound ; 
for  he  is  bound  only  in  cases,  where  the  suit  is  not  under  a  contract  mith 
the  tenant  in  tail,  but  it  is  a  suit  to  bind  the  land  in  regard  to  charges  or 
other  things,  equally  binding  and  affecting  all  persons,  who  take  per 
formam  doni,    Lloyd  V,  Johnes,  9  Yes.  57-61. 

«  Mitf.  Eq.  PI.  by  Jeremy,  173 ;  Giflkrd  v,  Hort,  I  Sch.  &  Left.  408, 
411 ;  Lloyd  v.  Johnes,  &  Yes.  51-65. 
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a  supplemental  Bill,  to  have  the  benefit  of  tiu;  pro- 
ceedings therein,  for  the  purpose  of  appealing  from 
the  decree.' 

^  145.  And,  as  it  is  sufficient  to  bring  the  first 
tenant  in  tail  before  the  Court,  if  in  being,  whether 
he  be  plaintiff  or  defendant  in  the  suit;  so,  if  there  be 
DO  such  tenant  in  tail  in  being,  the  first  person  in 
being,  entitled  to  the  inheritance,  should  be  made  a 
}iarty ;  and  if  there  be  no  such  ]3crson  in  being,  then 
the  tenant  for  life ;  and  in  such  a  case,  the  decree 
made  will  bind  the  other  (persons  not  in  being.^  Thus, 
if  there  be  a  tenant  for  life  of  an  undivided  share  of 
an  estate,  with  remainders  to  his  unborn  sons  in  tail, 
the  tenant  for  life  may  maintain  Bill  for  a  partition, 
and  the  decree  will  be  binding  ui)on  the  sons,  when 
they  come  in  esse.^  So,  if  there  l)e  a  tenant  for  life, 
remainder  to  his  first  son  in  tail,  remainder  over ;  and 
the  tenant  for  life  is  brought  l)efore  the  Court  bc^fore 
he  has  issue,  it  is  settled  in  Equity,  that  the  contin- 
gent remainder-men  are  barred,  and  (as  has  been  said) 
from  necessity.^  So,  where  there  an»  contingent  limi- 
tations and  executory  devises  to  persons  not  in  being. 


»  GiOard  v,  Ilort,  1  Sch.  &  f-*fr.  400,  411  ;  (V^borne  v.  I'Micr,  \i  Bra. 
Pari.  Vm.  314;  S.  C.  fi  Hm.  Pari.  ('a».  by  Tomlinn,  'JO;  Lhiyti  r. 
Jnhnea,  9  Vc».  55,  STi,  511 ;  ('.Miprr,  F-q,  PI.  77 -  HS  ;  Id.  185,  IWi. 

S  Cooper.  Ki\.  PI.  30;  (.'itrunl  r.  Hon,  1  Sch.  &  Ufr.  407,  40H.  .Sic 
also  Dayn.-ll  v.  rhimijirrrts,  1  Ki].  AbridiJ.  4<N),  jil.  4.  It  has  bi'rii  rr- 
marked  hy  fjitrd  KMon,  that  thcrr  arc  raHf.'R,  wlirrr  it  may  br  pnipi'r,  if 
nui  indiapefiMiblc,  to  make  a  Hubiieqiiciit  remainder-man,  after  ihr  f\rs\ 
estate  nf  inhfritann-,  a  part\  ;  an,  for  pxam|)lf*,  where  the  prior  i ■state  nf 
iDhetitancf'  in  a  frr  tail  in  a  minor;  for.  in  snch  a  raM*.  it  may  br  saiil, 
that  the  tenant  in  tail  may  nr\irr  Ix^  able  to  bar  him ;  and  if  \w  is  joiiifd 
in  tnch  a  ease,  it  is  no  raiisr  lor  a  demurrer.  Ilunib.-y  v.  Fitzhanlin^M',  0 
Yea.  351.     Pout,  §  7U*J. 

a  Gaakell  v.  (iaskell,  0  Sun.  II.  G43. 

<  Cooper,  1->|.  PI.  30;  Id.  77-U3;  Id.  185,  IbO;  Uiflard  r.  Ilort,  1 
Scb.  iL  Lefr.  400 ;  Poet,  4  70-i. 
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they  may  in  like  manner  be  barred  by  a  decree  against 
a  person  claiming  a  vested  estate  of  inheritance.^ 

§  146.  In  like  manner,  where  a  Bill  is  brought  by 
a  tenant  in  tail,  or  by  any  other  person  having  the  first 
estate  df  inheritance,  other  persons,  having  a  subse- 
quent vested  or  contingent  interest,  will  generally  be 
bound  by  the  decree,  and  will  be  entitled  to  the  bene- 
fits, as  well  as  to  the  disadvantages  thereof,*  We 
say,  they  will  generally  be  bound ;  for  there  may  be 
cases,  in  which  an  exception  ought  to  be  allowed 
Udder  special  circumstances,  and  in  which  persons, 
claiming  subsequent  vested  or  contingent  interests 
after  the  first  estate  of  inheritance,  would  not  be  en- 
titled ta  the  benefit  or  suffer  the  disadvantage  of  a 
former  decree,  had  by  or  against  the  owner  of  the 
first  estate  of  inheritance.'  The  cases  within  the  ex- 
ception must,  however,  stand  upon  peculiar  equities 
and  interests,  not  affected  by  the  same  circumstances, 
which  attach  to  the  prior  parties.'* 

§  147.  But  Courts  of  Equity  are  very  scrupulous  of 
afiecting  the  interest  of  persons  not  before  the  Court 
in  cases  of  this  sort,  where  their  interest  is  not  de- 
pendent upon  the  prior  estate  of  inheritance,  and  it  is 
practicable  to  make  them  parties.  Hence  this  prin- 
ciple of  a  virtual  representation  does  not  apply  to 
cases,  where  a  person  seised  in  fee  is  liable  to  have 
that  seisin  defeated  by  a  shifting  use,  or  conditional 
limitation,  or  executory  devise ;  for  in  such  cases  the 
estate  is  not  suJQSciendy  represented  in  Equity  by  per- 


1  Mitf.  Eq.  PL  by  Jeremy,  173,  174  ;  Cooper,  Eq.  PI.  36,  77-83. 

«  Lloyd  V.  Johnes,  9  Yes.  52-61 ;  Cooper,  Eq.  PI.  36,  77-83. 

3  Lloyd  r.  Johnes,  9  Ves.  52,  57,  58,  60,  61 ;  Wingfield  v.  Whaley,  2 
Bro.  Pari.  Cas.  447;  S.  C.  1  Bro.  Pari.  Cas.  by  Tomlins,  200;  Cooper, 
Eq.  PI.  77-83. 

*  Lloyd  V.  Johnes,  9  Ves.  52,  58,  60;  Cooper,  Eq.  PI.  80,  81,  83. 
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sons  having  the  first  estate  of  inheritance ;  but  the 
persons  entitled  to  such  use,  limitation,  or  devise,  if  in 
€f«e,  must  also  be  made  parties.^  Thus,  if  a  person 
is  in  being,  claiming  under  a  limitation  by  way  of 
executory  devise,  not  subject  to  any  preceding  vested 
estate  of  inheritance,  by  which  it  may  be  defeated,  he 
must  be  made  a  party  to  a  Bill  affecting  his  rights.^ 
So,  if  a  person  entitled  to  an  interest  prior  in  limita- 
tbn  to  any  estate  of  inheritance  before  the  Court, 
should  be  born  pending  the  suit,  that  person  must  Ix; 
brought  before  the  Court  by  a  supplementary  Bill.^ 
So,  if  by  the  determination  of  any  contingency  a  new 
interest  should  be  acquired,  not  subject  to  destruction 
by  a  prior  vested  estate  of  inheritance,  the  person 
having  that  interest  must  be  brought  before  the  Court 
in  like  manner.'*  So,  if  by  the  death  of  the  person, 
having,  when  the  suit  is  instituted,  the  first  estate  of 
inheritance,  that  estate  should  be  determined,  the  per- 
son, having  the  next  estate  of  inheritance,  and  all  the 
persons,  having  prior  interests,  must  be  brought  before 
the  Court.* 

§  148.  Upon  grounds  of  a  very  different  nature,  where 
a  suit  is  brought  for  the  execution  of  a  trust  by  or 
against  those  claiming  the  ultimate  benefit  of  the  trust 
after  the  satisfaction  of  prior  charges,  it  is  not  neces- 
sary to  bring  before  the  Court  the  persons  claiming 
the  benefit  of  such  prior  charges;  for  their  interests 
are  not  intended  to  be  touched  by  the  Bill.^     Thus, 

1  Goods  V.  Williamii,  The  (Kngliah)  Jurist,  December  93, 1843,  p.  1 123, 
IIM,  S.  C. 

•  Milf.  Eq.  PI.  by  Jeremy.  174  ;  Shrmt  v.  Birch,  3  Bro.  Ch.  R.  228  ; 
Haodwik  v.-  Shaen,  Colics,  Pari.  C^as.  122. 

'  Mitf.  Eq.  PI.  by  Jcn'my,  174. 

<  Mitf.  1*>|.  PI.  by  Jeremy,  174 ;  Cooper,  Eq.  PI.  77-70. 

•  Mitf.  Eq.  PI.  by  Jeremy,  174. 

•  Pom,  4  149,  151. 
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where  a  Bill  is  brought  for  the  due  application  or  dis- 
tribution of  a  surplus  to  be  paid  after  payment  of  debts 
and  legacies,  or  other  prior  incumbrances,  it  is  not 
necessary  to  make  such  prior  creditors,  legatees,  or 
other  incumbrancers,  parties.^  It  is  for  the  like  reason, 
that  in  a  Bill  by  a  bond  creditor  for  satisfaction  out 
of  the  assets  of  his  deceased  debtor,  it  is  not  neces- 
sary to  make  any  other  bond  creditors,  or  creditors  of 
a  superior  nature,  parties  to  the  suit ;  for  the  decree 
of  the  Court  will  merely  direct  an  account  and  pay- 
ment by  the  executor  or  administrator  of  the  deceased 
in  the  course  of  administration ;  and  then  the  execu- 
tor or  administrator  may  before  the  Master  represent 
all  debts,  which  are  prior  to  the  plaintiflPs  debt,  and 
have  a  legal  preference.*  Perhaps,  in  a  case  of  this 
latter  sort,  it  may  be  more  correctly  stated,  that  the 
executor  or  administrator  is  the  trustee  and  proper  rep- 
resentative of  all  the  creditors,  as  well  as  of  all  other 
persons  interested  as  legatees  or  distributees.^ 

^  149.  So,  persons  having  demands  prior  to  the 
creation  of  a  trust  may  enforce  those  demands  against 
the  trustees,  without  brining  before  the  Court  the 
persons  interested  under  the  trust,  if  the  absolute  dis- 
position of  the  property  is  vested  in  the  trustees.*  But, 
if  the  trustees  have  no  such  power  of  disposition  (as 
in  the  case  of  trustees  to  convey  to  certain  uses),  the 
persons   claiming  the   benefit  of  the    trust  must  be 


1  Mitf.  Eq.  PI.  by  Jeremy,  175  ;  Parker  v.  Fuller,  I  Russ.  d&  Mylne, 
666 ;  Lewis  v.  Lord  Zouebe,  2  Sim.  R.  388 ;  Ante,  ^  140 ;  Poet,  ^  150. 

9  Anon.  3  Atk.  572  ;  Ante,  ^  100,  note,  101. 

3  1  Eq.  Abridg.  73 ;  Anen.  1  Vem.  261  ;  Brown  r.  Dowthwaite,  1 
Madd.  R.  447 ;  Ante,  §  136,  140,  141  ;  Dandndge  V.  Waebington,  8 
Peters,  R.  377. 

*  Mitf.  Eq.  PL  by  Jeremy,  176 ;  Anon.  I  Vera.  261 ;  Post,  §  157, 207, 
215,  216. 
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made  parties.  In  many  other  cases,  persons,  having 
specific  charges  on  trust  property,  arc  also  necessary 
parties.^  Thus,  for  example,  if  an  indenture  of  assign- 
ment should  be  made  by  a  debtor,  conveying  all  his 
property  to  such  of  his  creditors  as  should  execute  the 
indenture  within  three  months,  and  twenty  only  of  his 
creditors  should  within  the  period  execute  the  inden- 
ture ;  and  a  suit  should  be  brought  by  a  judgment 
creditor  to  recover  satisfaction  out  of  the  trust  property, 
upon  the  ground  of  the  priority  of  his  judgment,  all 
the  creditors  who  had  signed  the  instrument,  their 
names  being  known,  ought  to  be  made  parties ;  and 
an  allegation  in  the  Bill  of  their  being  numerous  would 
not  be  sufficient.^  But  if  there  is  a  general  trust  for 
creditors  or  others,  whose  demands  are  not  distinctly 
specified  in  the  creation  of  the  trust,  inasmuch  as  their 
numbers,  as  well  as  the  difficulty  of  ascertaining, 
who  may  answer  the  general  description,  might  greatly 
embarrass  a  prior  claim  against  the  trust  property, 
the  Court  will  dispense  with  their  being  made  par- 
ties." Where  a  trust  is  created  for  the  Ix^uefit  of 
certain  specified  creditors,  and  a  suit  is  brought 
against  the  trustees  for  the  execution  of  the  trust,  not 
only  should  those  creditors  generally  be  made  par- 
ties, but  the  person,  who  created  the  trust  also,  or 
personal  representatives.^      Some   of  the  distinc- 


»  Mitf.  Eq.  PI.  by  Jerrmy,  171  ;  Post,  (  157,  163,  207,  215,  218. 

*  Harriion  v.  Stcwardvon,  2  Hare,  R.  530  ;  Post,  $  150,  207,  215- 
SI7;  Newton  v.  Karl  of  Effmoni,  4  Sim.  R.  574  ;  Kimber  v.  Knawurtli, 
1  Han,  R.  293. 

•  Mitf.  Eq.  PI.  by  Jeremy,  176,  citing?  Franco  ».  Franco,  3  Vc«.  H. 
75;  Curtis  v.  Candler,  G  Madd.  U.  123;  Ante,  4  76,  c,  noti*,  115,  a; 
Poat,  i  150,  157,  206,  207,  215-217:  Wrathrrby  v.  St.  Giorgio,  2  Hart*, 
R.  094,626;  Hawkins  v.  Hawkins,  1  Hare,  R.  540. 

4  Kimber  V.  Knsworth,  1  Hare,  U.  203;  Post,  $207;  Weaihcrby  v. 
St.  Gioffio,  S  Hare,  R.  624,  026. 
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tions,  applicable  to  this  subject,  will  appear  more  fiilly 
hereafter.^ 

^  150.  It  has  been  laid  down  by  Lord  Redesdale 
as  a  general  rule,  that,  where  any  persons  are  made 
trustees  for  the  payment  of  debts  and  legacies,  they 
may  sustain  a  suit,  either  as  plaintifi^  or  as  defendants, 
without  bringing  before  the  Court  the  creditors  or 
legatees,  for  whom  they  are  trustees,  which,  in  many 
cases,  would  be  impossible.^  And  the  rights  of  the 
creditors  or  legatees  will  be  bound  by  the  decision  of 
the  Court,  when  fairly  obtained  for  or  against  the 
trustees.'  In  such  cases,  the  trustees,  like  executors, 
are  supposed  to  represent  the  interests  of  all  persons, 
creditors,  or  legatees.*  Indeed,  the  impracticability  of 
making  the  other  persons  parties,  would  seem  of  itself 
a  sufficient  ground  for  dispensing  with  them.^  It  has, 
however,  been  recently  suggested,  that  the  rule  so  laid 
down  is  too  broad  and  comprehensive ;  for  it  is  said, 
that  the  almost  universal  rule  is,  to  make  legatees  par- 
ties, whose  legacies  are  charged  on  real  estate ;  and 
that  one  of  the  late  orders  of  the  Court  of  Chancery 
was  intended  to  cure  the  difficulty.® 


I  Post,  §207,  215-217. 

«  See  Fenn  v.  Craig,  3  Younge  &  Coll.  216 ;  Ante,  §  143, 148;  Port, 
§207. 

3  Mitf.  Eq.  PI.  by  Jeremy,  174 ;  Wakeman  v.  Grove,  4  Paige,  R.  23 ; 
Ante,  §  115,  a,  139-141,  149  ;  Post,  §  216. 

^  There  is  a  difference  between  a  trust  by  deed  and  a  trust  by  will,  for 
payment  of  debts,  as  to  making  the  heir  a  party.  In  the  former  case  (of 
deed)  unless  the  heir  is  to  have  the  surplus,  he  need  not  be  made  a  party. 
But  in  case  of  a  will,  the  heir  is  a  necessary  party  to  establish  the  will. 
—  Harris  v.  Ingledew,  3  P.  Will.  92.     But  see  Post,  §  163,  and  note. 

5  See  Fenn  v.  Craig,  3  Younge  &  Coll.  216;  Ante,  §  115,  a,  148, 149; 
Post,  §  207,  216. 

^  Harrison  v.  Stewardson,  2  Hare,  R.  530,  532,  where  Mr.  Vice- 
Chancellor  Wigram  said :  *'  It  is  impossible  to  say,  that  the  practice  of 
the  Court  is  in  conformity  with  the  passage,  which  has  been  cited  from 
Lord  Redesdale's  Treatise ;  for  almost  the  pniveiBal  rule  is  to  make  lega- 
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§  151.  In  the  next  place,  where  there  is  a  known 
interest,  and  yet  it  will  not  be  liound  or  concluded  by 
the  decree,  Courts  of  Equity  will  sometimes  dispense 
with  the  persons,  representing  that  interest,  being 
made  parties.  It  is  upon  this  ground,  or  one  of  an 
analogous  nature,  that  the  occupying  tenants  or  lessees, 
claiming  possession  under  the  party,  against  whom  the 
Bill  is  brought,  and  whose  title  to  the  real  property  is 
disputed,  are  not  deemc^d  necessary  parties.  If,  in- 
deed, he  had  a  legal  title,  the  title,  which  they  may 
have  gained  from  him,  cannot  be  prejudiced  ^  by  any 
decision  on  his  rights  in  a  Court  of  Equity  in  their 


tees  parties,  whose  legacies  are  charged  on  real  estate.  To  relieve  par- 
ties from  this  necessity  in  cases  where  trustees  are  fully  empowered  to 
■dainister  wad  distribute  real  estate,  and  to  place  such  trustees  in  a  posi- 
tion analogous  to  that  of  executors,  is  the  purpose  of  the  30th  Order  of 
August,  1S41.  In  cases  like  the  ]>resent,  the  general  rule  is,  that  all  the 
pnaoDS  interested  in  the  estate  shall  be  parties  to  the  suit.**  Hut  see 
Batmi  •.  Barfitt,  2  Younge  &  Coll.  New  H.  313.  See  also  Ante,  §  140, 
141 ;  Post,  $  163,  and  nuU\  20<{,  s>07,  215  ;  Orders  in  Chancery  of  1841, 
Orders  30tb  and  3l8t,  which  are  in  the  following  words :  "  That  in  all 
salts  coneeming  real  estate,  which  is  vested  in  trustees  by  devise,  and 
sucb  trustees  arc  competent  to  sell  and  give  discharges  for  the  proceeds 
of  the  sale,  and  for  the  r<:nts  and  profits  of  the  estate,  such  trustees  shall 
reprcaeot  the  persons  lienrficiaUy  interested  in  the  estate  or  the  ])roceeds, 
or  the  rents  and  pnifits,  in  the  same  manner,  and  to  the  same  extent, 
■■  the  executors  or  administrators  in  suits  concerning  personal  estate  re]>- 
resent  the  persons  lienefirially  interested  in  such  personal  estate ;  and  in 
such  cases  it  shall  not  be  nercHsary  to  make  the  persons  beneficially 
interested  in  such  real  estatf,  or  rents  and  profits,  parties  to  the  suit ; 
hot  the  Court  may,  upon  consideration  of  the  matter  on  the  hcarin^r,  if  it 
abaU  so  think  fit,  order  such  persons  to  b«!  made  parties.**  —  **  That  in 
suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to  make  the 
heir  at  law  a  party  ;  but  the  plaintifT  shall  be  at  liberty  to  make  the  heir 
at  law  a  party,  where  he  drMres  to  have  the  will  cstabliflhed  against 
him.*'  The  Supreme  (*ourt  of  the  I'uited  States  have  adopted  the  like 
ralee.  See  40ih  and  50th  of  the  Ivpiity  RuIi'h  of  the  Supreme  (*ourt  of 
the  United  States,  January  Term,  Itfltf.  See  also  Telfair  v.  Stead *s 
Ex*ors,  9  Cranch,  R.  407. 

1  Mitf.  £q.  PI.   by  Jeremy,  174,  175.    Sec  Lawley  v.  Walden,  3 
SwaMt.  R.  148,  note. 
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absence.^  But  if  his  title  were  merely  equitable,  they 
may  be  indirectly  affected  by  a  decision  against  that 
title  ;^  and  on  this  account  it  might  seem  fit,  that 
their  interests  should  be  properly  represented  before 
the  Court.  But  the  rule  seems  established  upon  the 
ground,  that  their  rights  are  in  some  sort  represented, 
and  so  far  protected,  as  not  to  be  absolutely  concluded 
in  the  suit.  If,  therefore,  it  is  intended  to  condu^ 
their  rights  in  the  same  suit,  such  tenants  or  lessees 
must  be  made  parties  to  it.'  And  in  order  to  ^ard 
against  any  injury  to  the  rights  of  such  tenants  or 
lessees,  if  the  existence  of  their  right  is  suggested  at 
the  hearing,  the  Court  will  sometimes  frame  its  decree 
expressly  without  prejudice  to  those  rights,  or  other- 
wise qualify  it  according  to  circumstances.^ 

^  152.  Having  made  these  preliminary  explanations, 
in  regard  to  the  nature  and  character  of  the  interests 
of  persons,  which  entitle  them  to  be  deemed  proper 
parties  to  the  Bill  before  the  Court,  let  us  now  pro- 
ceed to  review  some  of  the  principal  classes  of  cases, 
to  which  the  rule  has  been  applied,  from  which  re- 
view its  precise  force  and  true  bearing  and  objects 
may  be  more  distinctly  understood. 

§  163.  And,  first,  in  cases  of  Assignments.*  In  gen- 
eral, the  person  having  the  legal  title  in  the  subject- 
matter  of  the  Bill,  must  be  a  party  (either  as  plaintiff, 
or  as  defendant),  although  he  has  no  beneficial  interest 
therein  ;  so  that  the  legal  right  may  be  bound  by  the 
decree  of  the  Court.  In  cases,  therefore,  where  an 
assignment  does  not  pass  the  legal  title,  but  only  the 
equitable  title,  to  the    property  (as,  for  example,  an 

1  Mitf.  Eq.  PI.  by  Jeremy,  174,  175 ;  1  Mont.  Eq.  PI.  64. 
9  Mitf.  Eq.  PI.  by  Jeremy,  174,  175.  3  Ibid.  ♦  Ibid. 

^  See,  on  Ibis  subject,  Caltert  on  Parties,  oh.  3,  p.  239->848,  and  Ed- 
wards on  Parties,  p.  79-83. 
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assignment  of  a  chose  in  action),  it  is  usual,  if  it  be 
not  always  indispensable,  to  make  the  assignor,  liolding 
the  legal  title,  a  party  to  the  suit.'  Indeed,  the  rule 
is  often  laid  down  far  *  more  broadly,  and  in  terms  im- 
porting, that  the  assignor,  as  the  legal  owner,  must  in 
all  cases  be  made  a  party,  where  the  equitable  inter- 
est only  is  passed.  Thus,  it  has  been  laid  down  in  a 
book  of  very  high  authority,  that  if  a  bond  or  judgment 
be  assigned,  the  assignor,  as  well  as  the  assignee,  must 
be  a  party;  for  the  legal  right  remains  in  the  as- 
signor.' But  it  may  well  be  doubted,  whether  the 
doctrine   thus   stated    is  universally  true.^     The  true 


1  It  has  been  held,  by  Mr.  Chancellor  Walworth,  that  the  assi^rnec  of 
B  cfaoM  in  action,  who  is  but  a  nominal  owner,  cannot  sue  in  f'>]uity ;  but 
Ihe  suit  must  he  bn)ught  by  the  real  party  in  interest.  Ilo^urs  v.  The 
Traders'  Insurance  (Nimpany,  6  Paifrc,  R.  597.  See  also  Field  17.  Ma- 
ghee,  5  Paifrc,  R.  530.  Hut  sun'ly  this  requires  some  qusilificatiun  in 
eMn,  where,  although  the  a.Hsii;iirc  has  hut  a  nominal  interest,  yet  he  is 
a  trustee  for  the  benefit  of  third  fierwina  upon  sprcial  trusts  ;  such,  for 
esamplc,  as  an  assij^nmrnt  of  a  chose  in  action  for  the  benefit  of  creditors 
genorally.  On  the  other  hand,  it  has  been  recently  held  by  the  A'ice- 
Chaaeellor  in  England,  that  the  asiii>;nee  of  a  chose  in  action  (as  of  a  debt) 
cannot,  although  the  real  owner  thereof,  sue  in  ]v<)uity  then^fur,  unless 
under  special  circuiristanccs ;  such,  for  example,  as  where  the  :i.si»i)Tnor 
will  not  permit  the  assi^rnee  to  sue  in  his  name  at  law.  Messeufror  v. 
HiauDood,  The  (English)  Jurist,  lH3i),  vol.  1,  p.  OH ;  S.  C.  0  Sin^ons, 
R.  3:17,  33d.  This  doctrine  seems  new  ;  fur  the  general  underhtandiiig 
kaa  always  been,  that  where  a  party  has  an  equitaldc  ri^ht  he  may 
enforce  it  in  a  fVnirt  of  Ef|uity,  and  he  is  not  driven  Ui  seek  a  circuitous 
iWBody  at  law,  ihrouuh  tlu;  inMrumtmtaJity  of  ihinl  persons.  This  cit- 
lainly  is  the  well  eHtablitthcil  do<*trine  in  America.  Infru,  note  to  ^  153, 
p.  ISV;  Pmit,  ^'2iV,. 

*  Mitf.  Va{.  pi.  by  Jert'iny,  170;  Cathcart  v.  I^wis,  3  Hro.  f'h.  R. 
516;  S.  C.  1  Vim.  jr.  163;  Ray  v.  Fenwick,  3  Bru.  Ch.  R.  ^25,  and  Mr. 
Belt*anot6(l). 

3  In  BracT  v.  Harrington,  2  Atk.  235,  liord  Hardwicke  said;  **  It  is 
■01  necessary,  in  every  eaM'  of  aMJsi^nments,  where  all  the  equitable  iiiter- 
ont  is  aasi|rne<l  over,  to  make  a  |H.TMm,  who  has  the  legal  interest,  :i  party. 
Bat  if  an  obligee  has  asKi^ned  a  b«ind,  and  a  presumption  of  Hn  lienif;  »at- 
iaied  arises  from  the  great  length  of  time,  the  cause  must  stand  over  to 
make  the  representative  of  the  obligee  a  party  ;  because  it  is  possible  the 
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principle  would  seem  to  be,  that,  in  all  cases,  where 
the  assignment  is  absolute  and  unconditional,  leaving 
no  equitable  interest  whatever  in  the  assignor,  and  the 
extent  and  validity  of  the  assignment  is  not  doubted 
or  denied,  and  there  is  no  remaining  liability  in  the 
assignor  to  be  aflfected  by  the  decree,  it  is  not  neces- 
sary to  make  the  latter  a  party.  At  most,  he  is  merely 
a  nominal  or  formal  party  in  such  a  case.  It  is  a  very 
different  question,  whether  he  may  not  properly  be 
made  a  party,  as  the  legal  owner,  although  no  decree 
is  sought  against  him  ;  for  in  many  cases  (as  we  shall 
see)  a  person  may  be  made  a  party,  although  he  is  not 
an  indispensable  party .^  But,  where  the  assignment  is 
not  absolute  and  unconditional,  or  the  extent  or  validi- 
ty of  the  assignment  is  disputed  or  denied,  or  there  are 
remaining  rights  or  liabilities  of  the  assignor,  which 
may  be  affected  by  the  decree,  there  he  is  not  only  a 
proper,  but  a  necessary  party.     The  general  rule  will 


obligee  himself  may  have  been  paid,  and  therefore  necessary  to  have  an 
answer  as  to  that  particular  from  him  or  his  representative."  In  Blake 
V.  Jones,  3  Anst.  R.  651,  one  of  two  residuary  legatees  assigned  his 
share,  and  the  assignee  brought  a  Bill  to  have  his  half  of  the  residue 
without  making  the  representative  of  the  assignor  (who  had  since  died)  a 
party.  Upon  an  objection,  taken  for  want  of  the  representative  of  |he 
assignor  being  a  party,  the  Court  said,  that  the  Bill  was  well  enongh 
without  his  being  a  party,  unless  where  the  validity  of  the  assignment  is 
denied,  or  there  appears  to  the  Court  some  doubt  upon  that  head.  The 
subject  was  elaborately  considered,  and  the  principal  authorities  examin- 
ed, in  Trecothick  v.  Austin,  4  Mason,  R.  41-44.  The  doctrine  in  the 
text  has  been  confirmed  in  other  cases.  See  Millar  v.  Bear,  3  Paige,  R. 
467,  468,  and  Whitney  v.  McKinney,  7  John.  Ch.  R.  144,  where  many 
authorities  in  analogous  cases  are  collected  and  reviewed.  In  Blain  v. 
Agar,  1  Sim.  R.  37,  the  assignors  were  not  made  parties ;  but  they  had 
an  interest  in  the  suit,  and  had  not  parted  with  all  title.  In  Macartney  v. 
Graham,  2  Sim.  R.  285,  on  a  Bill  by  the  last  indorser  to  recover  the 
amount  of  a  lost  bill  of  exchange  against  the  acceptor,  it  was  held,  that 
the  prior  indorsers  were  not  necessary  to  be  made  parties. 

1  Ibid. ;  Ryan  v.  Anderson,  3  Madd.  R.  174  ;  Post,  §  156,  167,  note 
(4),  169,  178,  181,  189,  193,  194,  211,  213,  221. 


CH.  IV.]  PARTIES    TO    BILLS.  189 

hereafter  occur  under  other  aspects,  where  the  legal 
estate  is  in  one  person,  and  the  equitable  estate  is 
in  another,  and  where  the  equitable  or  legal  interest 
assigned  still  leaves  some  rights  or  claims  to  be  settled, 
in  which  the  presence  of  the  assignor  may  be  material 
to  bis  own  interests,  or  to  those  of  the  adverse  party.^ 

^  154.  But  although  the  original  assignor  is  not,  or 
may  not,  under  all  circumstances,  be  a  necessary  party 
to  a  Bill  to  enforce  the  rights  of  the  assignee  under  an 
equitable  assignment ;  yet  it  is  generally,  if  not  uni- 
versally true,  that  to  a  Bill  to  enforce  or  to  set  aside 
such  rights,  the  assignee,  as  the  person  having  the 
beneficial  interest,  is  a  necessary  party ;  and  a  Bill 
brought  by  and   in  the  name  of  the  assignor  alone 


I  In  Mcsscnfrer  r.  TIainmoiid,  in  Knrrland,  February,  1830  (The  Eiig- 
iJBh  Jurist  for  1H39.  A'ol.  1,  p.  98),  the  V ice-Chancellor  held,  that  an 
UMgnee  of  a  chose  in  action  could  not  sue  in  Equity,  unless  under  spe- 
cial circuinstanccs.  On  that  occasion  he  said ;  **  As  a  (general  proposi- 
tion, a  person,  who  has  a  right  to  sue  persons  owing  a  debt,  in  the 
names  of  persons  to  whom  the  debt  is  due,  that  is,  a  person  having  a 
ngbt  to  sue  D.,  in  the  name  of  A.,  for  a  debt  due  from  D.  to  A.,  cannot  file 
a  Bill  in  this  Court  to  recover  such  debt  without  special  circumstances. 
If  special  cirumstances  are  stated,  viz.  that  the  creditor  prevents  such  ritrht 
from  being  fairly  exercised  at  law,  then  this  Court  has  jurisdiction  to 
make  the  debtor  pay  to  the  assignee  the  debt  owed,  where  the  act  is  done 
by  the  collusion  between  the  debtor  and  creditor.  I  nevor  reinomber 
such  a  Bill  without  special  circumstances,  and  the  question,  therefi>rc,  is, 
are  there  any  special  circuniManccs  8tate«l  in  this  long  record.'*  ThJH  is 
eertainly  contrary  to  what  has  lieen  the  frenrral  understanding  in  Amer- 
ica, where  it  has  certainly  Ik'i'H  held,  that  every  :Ls«ignre,  who  has  an 
equitable  assignment  or  right,  may  sue  in  his  own  name,  and  need  not 
ue  the  name  of  his  assignor  either  at  I^w  or  in  tlquity,  and  this  without 
any  special  circumstancc^s  whatsoever.  Thus,  in  Field  v.  Mug  bee,  5 
Paige,  R.  53f),  it  was  held  by  .Mr.  (.'hancrllur  Walworth,  that  thcabhipuec 
of  a  ehoee  in  action  is  not  itermitted  tf»  file  a  Bill  in  flquity  in  the  name 
of  his  aMignor,  who  is  a  mere  nominal  party  ;  but  tho  Bill  bhould  bo 
in  his  own  name,  that  is,  in  the  name  of  the  n?al  party  in  intereht. 
The  Mme  pomt  was  aJfiniied  in  Rogers  v.  The  TPiiders*  Insurance  Com- 
pany, 6  Paige,  5h3,  5ilH.  See  also  Harris  v.  Johnston,  3  (*ranoh,  U. 
311,  319.    See  also  Supra,  note  (3)  of  i  153,  p.  187. 


190  EQUITY    PLEADINGS.  [CH.  IF. 

would  not  be  maintainable.^  This,  however,  is  but  an 
illustration  of  the  ordinary  doctrine,  that  the  real  par- 
ties in  interest  shall  be  brought  before  the  Court, 
whenever  their  interests  may  be  affected. 

^  155.  Where  the  assignor  is  a  mere  trustee  for 
the  benefit  of  a  third  person,  upon  a  special  trust, 
which  he  violates  by  the  assignment  of  the  property, 
if  such  third  person  should  bring  a  Bill  to  enforce  the 
trust  against  the  assignee,  the  trustee,  or  his  proper 
representatives,  should  be  made  parties  ;  for  in  such  a 
case  the  proper  decree  would  be  to  compel  the  as- 
signee to  perform  the  trust,  and  the  trustee  to  stand  as 
a  security  for  having  broken  the  trust.* 

^  156.  Generally  speaking,  an  assignee,  pendente 
lite,  need  not  be  made  a  party  to  a  Bill,  or  be  brought 
before  the  Court;  for  every  person,  purchasing |7^n(i^n/e 
litej  is  treated  as  a  purchaser  with  notice,  and  is  subject 
to  all  the  equities  of  the  persons,  under  whom  he 
claims  in  privity.*  And  it  will  make  no  difference 
whether  the  assignee  pendente  lite  be  the  claimant  of  a 
legal  or  of  an  equitable  interest,  or  whether  he  be  the 
assignee  of  the  plaintiffs  or  of  the  defendants.^  Still, 
however,  it  is  often  important  to  bring  such  assignees 
before  the  Court,  as  parties,  by  a  supplementary  Bill, 
in  order  to  take  away  a  cloud  hanging  over  the  title, 

1  Bromley  v.  Holland,  7  Ves.  2,  11,  12;  S.  C.  Cooper,  R.  9,19; 
Kirk  V.  Clark,  Prec.  Ch.  274;  Burt  ».  Dennett,  2  Bro.  Ch.  R.  225; 
Foord  V.  Lear,  Rep.  Temp.  Finch,  265 ;  Movan  v.  Hayes,  1  Johns.  Ch. 
R.  339;  Sells  v.  HubbelPs  Adm*r,  2  Johns.  Ch.  R.  394  ;  Field  v.  Ma- 
ghee,  5  Paige,  R.  539.     Bat  see  Ante,  §  153,  note. 

s  Burt  V.  Dennett,  2  Bro.  Ch.  R.  225. 

3  1  Story  on  Equity  Jurisp.  ^  406  ;  Cook  v.  Mancius,  5  Johns.  Ch.  R. 
93;  Bishop  of  Winchester  v.  Paine,  11  Ves.  194-197  ;  2  Story  on  Equity 
Jurisp.  §  908 ;  Murray  v.  Barlow,  1  Johns.  Ch.  R.  577-581  ;  Metcalfe 
V.  PuWertoft,  2  Yes.  &  B.  204,  205 ;  Post,  ^  342,  349-351 ;  Eades  v. 
Harris,  1  Y.  &  Coll.  New  R.  230  ;  Hoxie  v.  Carr,  1  Sumner,  R.  173. 

4  Eades  v,  Harris,  1  Younge  &  Coll.  New  R.  230. 
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or  to  compel  the  assignee  to  do  some  act,  or  to  join  in 
some  conveyance.  So  that  such  assignee,  although  not 
a  necessary  party,  may  at  the  same  time  be  a  proper 
party  at  the  election  of  the  plaintiflf.^ 

^  157.  Where  an  assignment  is  made  by  a  debtor 
for  the  benefit  of  his  creditors,  if  any  creditor  seeks  to 
enforce  the  trusts,  he  cannot  sue  alone ;  but  he  must 
make  all  the  other  creditors,  provided  for  in  the  assign- 
ment, parties,  either  by  name,  or  by  bringing  the  suit 
on  behalf  of  himself  and  all  the  other  creditors,  who 
may  choose  to  come  in,  and  take  the  benefit  of  the 
decree.'  But  the  assignees  themselves  may  file  a  Bill 
relative  to  the  trust  estate,  and  to  enforce  its  objects, 
without  making  the  creditors  parties ;  for  the  assignees, 
in  such  a  case,  are  the  proper  representatives  of  all  of 
them.^ 

^  158.  It  has  l)een  s<iid  (as  we  have  already  scen^), 
that  in  some  cases  of  assignment  of  this  sort,  where 
priorities  are  to  be  ascertained,  which  are  asserted  by 
incumbrancers,  claiming  paramount  to,  and  not  in  vir- 
tue of  the  assignment,  all  the  creditors,  entitled  under 
the  assignment,  should  bi^  made  parties  by  name  to  the 
suit,  however  numerous  they  may  In;,  since  each  is,  or 
may  be,  interested  in  ascertaining  or  re[)eHing  the  pri- 
ority of  the  claims  and  charges  of  all  others.^  Perhaps, 
upon  principk,  it  is  not  easy  to  see,  why  it  might  not 


^  9  Story  on  I*l(}iiity  Jurisp.  §  DOrt,  ami  rases  ciicd  in  note  (/>)  ;  HiHliop 
of  Winchestrr  V.  Paine,  11  Yes.  197;  FxrhlitT  ».  HaMwin,  Ifi  Vt?».  2«7  ; 
Mechanics*  Bank  of  Alexandria  v.  Setonn,  1  IVterH,  K.  310  ;  I'ust,  §  .Til. 
See  Tureor  v.  Wright,  4  Beavan,  R.  10 ;  Hoxie  v.  Carr,  1  Sumner, 
R.  173. 

•  Wakeman  v.  CIrovcr,  1  Paipr,  R.  23  ;  Ante,  ^  103  ;  Hallrit  r.  Hal- 
Ictl,  9  Paiffi',  R.  15;  KgU-rts  v.  W«o<l,  3  Pai^e,  R.  517;  Wel.i  v.  lion- 
ham,  2  Sim.  &  Sill.  Hi  ;  Antp,  $  14U  ;  Post,  $  Si07,  *J16. 

'  Wakeman  v.  Urovcr,  4  Paige,  R.  S3 :  Ante,  $  102,  103,  119. 

«  Ante,  t  101.  ^  Ibid. ;  Ante,  §  133. 
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be  sufficient,  in  such  a  case,  to  file  the  Bill  on  behalf 
of  all  the  creditors  and  incumbrancers ;  thus  making 
them  all,  in  a  sense,  parties,  to  the  extent  of  asserting 
their  own  rights,  or  of  enabling  them  to  contest  the 
matter  before  a  Master.^  And  this  latter  doctrine 
seems  to  be  the  true  one  inculcated  and  supported  by 
the  more  recent  authorities.^ 

§  158,  a.  Hitherto  we  have  been  speaking  of  as- 
signments made  by  the  parties,  and  not  by  mere 
operation  of  law.  But  where  a  party  becomes  an  insol- 
vent or  a  bankrupt,  his  assignees  must  be  made  parties 
in  all  cases  where  any  interest  in  the  property  does  or 
may  vest  in  them.  Thus,  for  example,  the  assignee 
of  a  bankrupt  or  insolvent  is  a  necessary  party  to  a 
Bill  brought  by  the  bankrupt  or  insolvent  against  an- 
other person  for  the  delivery  up  of  a  bill  of  exchange 
which  belonged  to  him,  prior  to  his  bankruptcy  or  in- 
solvency.' 

^  159.  Secondly,  in  cases  of  joint  interests,  joint 
obligations  and  contracts,  and  joint  claims,  duties,  and 
liabilities.^  In  cases  of  this  sort,  the  general  rule  is, 
that  all  the  joint  owners,  joint  contractors,  and  other 
persons,  having  a  community  of  interest  in  duties, 
claims,  or  liabilities,  who  may  be  affected  by  the  de- 
cree, should  be  made  parties.  The  rule,  however, 
does  not  apply  to  cases  of  joint  and  several  contracts ; 
for,  in  the  latter  cases,  according  to  present  practice, 
the  Bill  may  be  brought  against  one  or  more  of  the 


1  Newton  v.  Earl  of  Egmont,  4  Sim.  R.  585;  S.  C.  5  Sim.  R.  130 ; 
Burney  v.  Morgan,  1  Sim.  &  Stu.  358-362;  Ante,  §  103,  140,  143; 
Hallett  V.  Hallett,  2  Paige,  R.  15. 

s  Ante,  §  101.     But  see  Ante,  §  133. 

3  Balls  ».  Storett,  1  Hare,  R.  146. 

*  See  Edwards  on  Parties,  p.  53-60 ;  Post,  ^  169. 
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persons  severally  liable.^  But  in  other  cases  it  still 
prevails.  Hence  it  is,  that  one  joint  tenant  cannot  or- 
dinarily sue  or  be  sued,  witliout  joining  the  other  joint 
tenants.^  So,  tenants  in  common  must  all  sue  and  be 
sued  in  cases  touching  their  common  rights  and  inter- 
ests.^ Soy  persons  having  a  common  interest  in  a  trust 
fund  in  moieties,  must  join  in  a  suit,  where  redress  is 
sought  on  account  of  die  fund  having  been  improperly 
dealt  with.^  So,  where  moneys  have  l)een  borrowed 
by  the  trustees  of  a  turnpike  road,  on  the  security  of  the 
tolls,  of  different  persons,  each  to  receive  his  pro}K)rtion 
of  the  tolls  in  proportion  to  the  moneys  advanced  by 
him,  all  the  creditors  and  mortgagees  of  the  fund  must 
be  made  parties  to  a  Bill  brought  by  one  to  have  the 
arrears  of  the  interest  due  to  him  paid  out  of  the 
tolls.^     So,  if  A.  be  tenant  for  life  or  years,  remainder 


I  The  39d  of  tho Orders  in  Chancery  of  IRll,  provides;  '<  That,  in  all 
in  which  the  plaintiff  has  a  Joint  and  several  demand  against  several 
persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary  to  brin^ 
before  Uie  Court,  as  parties  to  a  suit  concerning;  such  demand,  all  tlie 
penons  liable  thereto  ;  but  the  plaintiff  may  proceed  against  one  or  more 
of  the  persons  severally  liable/'  1  Craig  &  Phill.  K.  377.  The  same 
rule  has  been  adopted  by  the  Supreme  Court  of  the  United  States.  Sec 
Rale  51  of  the  E«iuity  Rules  of  the  Supreme  Court,  January  Term, 
1849. 

'Cooper,  Eq.  PI.  35;  Weston  «.  Keighlcy,  Rep.  Temp.  Finch,  W. 

)  See  Fallowes  v.  Williamwm,  11  Vcs.  300,  300,  310 ;  Couper,  F^i.  PI. 
^,86;  Brooks  V.  Durt,  1  Heavan,  R.  100. 

*  Munch  V.  (*ockeriIl,  H  Sim.  2VJ.  Sec  also  Walker  v.  Symonds, 
3  Swanst.  R.  I.  75. 

'  Mellish  V.  Uro<iks,  3  Deavan,  R.  2*2.  In  this  case.  Lord  Lnngdalc 
•aid  ;  "As  to  the  form  of  the  suit,  it  is  to  lie  observed,  that  the  tolls, 
which  ire  collecti'd  under  the  acts,  arc  the  security  to  which  the  plaintiff, 
lod  all  other  persons  who  have  lent  money  on  the  credit  (if  the  arts,  arc 
entitled  ;  that  the  plaintitf  is  one  of  several,  and  is  I'utitled  to  the  benefit 
of  only  A  share  of  the  tolls,  namely,  a  share  bearing  such  proportion  to 
the  whole  as  the  amount  due  to  him  U-ars  to  the  aggregate  amount  of  all 
the  other  sums  borrowed  on  the  credit  of  the  tolls,  and  the  ipicstion  i.>«, 
whether  the  plaintiff,  in  the  absence  of  the  other  mortgagees,  can  sue 
alone  for  hie  share.     Ht*  asks  to  he  paid  what  is  due  to  him  out  of  the 
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to  B.  for  life,  and  remainder  or  reversion  to  C.  in  fee  ; 
and  waste  be  committed  by  A.,  a  suit  will  not  lie  in 
Equity  by  B.,  to  stay  waste  by  A.,  without  making  C. 
a  party  ;  for  they  have  a  community  of  interest  in  the 
suit.*  But  if  the  remainder  be  to  the  first  and  other 
sons  of  B.  in  fee  tail,  who  are  not  in  esscj  remainder 
to  C.  in  fee,  B.  may  maintain  a  Bill  for  the  waste  ; 
making,  however,  the  first  person  entitled  to  the  inher- 
itance, C,  if  in  esse,  a  party ;  although  if  such  sons 
were  in  esse,  the  first  tenant  in  tail  would  be  a  neces- 
sary party,  and  the  remainder-man,  C,  would  not  be 
a  necessary  party.* 

§  160.  In  case  of  a  contract  for  the  sale  of  real 
estate,  if  the  vendor  should  die,  and  a  Bill  is  brought 
by  his  personal  representatives  for  a  specific  perform- 
ance of  the  contract,  all  the  heirs  of  the  vendor  ought 
to  be  made  parties,  either  as  plaintiffs,  or  as  defendants, 
before  a  specific  performance  is  decreed.*  For  the 
same  reason,  if  the  vendee  should  die,  on  a  like  Bill 
brought  by  the  vendor  or  his  personal  representatives, 

moDeys  received  or  to  be  received  under  the  acts  of  Parliament,  and  that  a 
receiver  of  the  same  may  be  appointed.  But  the  other  mortgagees  are  in- 
terested in  those  moneys,  and  the  plaintiff  cannot  be  paid  in  full  without 
diminishing  the  fund  out  of  which  they  are  entitled  to  be  paid;  iind,  under 
these  circumstances,  I  am  of  opinion,  that,  in  this  form  of  suit,  the  plain- 
tiif  is  not  entitled  to  the  general  relief  which  he  prays,  or  to  more  than 
the  defendants  have,  by  their  answer,  offered  to  give  him.  The  objection, 
however,  is  such,  that  it  might  have  been  taken  by  demurrer,  and  it  does, 
in  fact,  amount  to  little  more  than  an  objection  for  want  of  parties  ;  and, 
under  the  circumstances,  I  have  thought  it  right  to  consider,  whether 
the  plaintiff's  claim  to  more  than  six  years'  arrear  of  interest  is  barred  by 
the  statute  of  limitations." 

1  MoUineaux  ».  Powell,  3  P.  Will.  268,  Cox's  note  (F). 

«  Cooper,  Eq.  PI.  35,  36 ;  Giffard  r.  Hort,  1  Sch.  &  Lefr.  407,  408  ; 
Dajrrell  v.  Champness,  1  Eq.  Abridg.  400,  pi.  4 ;  Finch  v.  Finch,  1  Ves. 
492,  493. 

3  Morgan  v.  Morgan,  2  Wheat.  R.  297,  298.  See  Calvert  on  Parties, 
ch.  3,  §  3,  p.  163-170  ;  Edwards  on  Parties,  p.  129  - 136  ;  Post,  §  177 ; 
Roberts  v.  Marchant,  1  Hare,  R.  547. 
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for  a  siM^cific  performance,  the  heirs  (or  devisees,  if 
any)  of  the  vendee,  as  well  as  his  i)ersonaI  represent- 
ative, should  be  made  {)arties  to  the  Bill.^  For,  al- 
though the  personal  estate  is  primarily  chargeable ;  yet 
the  real  estate  purchased  belongs  in  Efpiity  to  the 
heirs  or  devisees,  and  will  be  chargeable  with  any 
deficit;  and  they  are,  tlierefore,  [)roper  parties  to  the 
account,  and  interested  in  the  charge.^  The  same  rule 
will  apply  to  tlie  case,  where  a  Bill  in  P^quity  is  brought 
by  heirs  at  law  to  set  aside  a  conveyance,  made  by 
their  ancestor,  for  fraud  and  imjx)sition ;  for  no  final 
decree  will  ordinarily  be  made,  until  all  the  heirs  are 
made  parties,  or  are  before  the  Court.' 

§  161.  In  each  of  tliese  cases  we  perceive,  that 
there  is  a  community  of  interest  in  all  the  [Kirties, 
which  may  be  affected  by  the  decree  ;  and,  therefore, 
all  the  proper  representatives  of  that  interest  are  re- 
quired to  be  before  the  Court.^  But  if  the  character 
of  the  suit  should  involve  no  common  right,  title,  or 
interest,  to  be  affected  by  the  decree,  then  all  persons 
claiming  in  privity  of  estate  are  not  necessary  to  Ikj 
made  parties.  Thus,  for  example,  if  there  should  l)e 
a  lease  for  years,  supposed  to  be  limited  to  A.  in  fc^e 
tail,  remainder  to  B.  in  fee  ;  and  A.  should  contract  to 
sell  the  estate  to  C,  and  then  should  bring  a  Bill 
against  C.  to  enforce  a  six'cific  |>erformance  of  the 
contract,  he  would  not  Im^  justified  in  making  B.  a 
party  to  the  Bill,  in  order  to  discuss  the  ((uestion, 
whether  he,  A.,  had  an  est<Ue  tail  or  not,  and  what 
would  be  the  claim  of  the  remainder-man,  if  be.  A., 


>  Townaend  v.  c:ain|H;nlown,  9  Price,  R.  130;  Post,  $  177. 
•Ibid. 

'llaHing  v.  Handy,  11  Wheal.  H.  104. 

*«fae  Cooper,  Kq.  P).  65;  Anon.   I  Vci.  jr.  aO;  Wood  r.  Duke  of 
NoffthanlwrUiid,  S  Anat.  469. 
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were  to  die  without  issue ;  for  no  party  plaintiff  has  a 
right  to  bring  persons,  in  the  situation  of  remainder- 
men, before  the  Court,  in  order  to  bind  their  rights, 
upon  a  discussion,  whether  a  prior  remainder-man  had 
a  title  or  not,  merely  to  clear  the  plaintiff's  title.^     So, 


1  DevoDsber  v,  Newenham,  2  Sch.  &  Lefr.  210,  211;  Pelham  v. 
Gregory,  1  Eden,  R.  518 ;  S.  C.  5  Bro.  Pari.  R.  435 ;  (3  Bro.  Pari. 
Cas.  204,  Tomlin's  Edition).  Upon  the  ground  of  a  community  of  in- 
terests in  the  common  objects  of  a  Bill,  Mr.  Chancellor  Kent  has  held, 
that  where  there  are  seyeral  judgment  creditors,  claiming  by  several  and 
distinct  judgments,  who  seek  the  aid  of  a  Court  of  Equity,  to  render 
their  judgments  available  against  certain  illegal  fraudulent  acts  of  the 
judgment  debtor,  equally  affecting  them  all,  they  might,  to  prevent  mul- 
tiplicity of  suits,  unite  in  one  Bill  for  themselves  alone,  and  were  not 
driven  to  mam  tain  separate  Bills;  and  that  the  joint  Bill,  founded  on  such 
separate  judgments,  would  not  be  demurrable  for  multifariousness. 
Brinckerhoff  V.  Brown,  6  John.  Ch.  R.  150,  151.  See  also  S.  P.  Dix 
V.  Briggs,  9  Paige,  R.  595 ;  Sizer  v.  Miller,  9  Paige,  K  605 ;  Poet, 
§  286,  537,  537,  a.  But  it  may  perhaps  deserve  consideration,  whether  a 
common  interest  merely  in  the  result  of  a  suit  would  justify  such  a  Bill, 
since  it  would  not  involve  any  injury  to  any  joint  interest,  and  would  not 
be  for  the  common  benefit  of  all  creditors.  Can  several  underwriters  on 
the  same  policy  maintain  a  joint  Bill  for  a  discovery  of  facts  material  to 
their  several  defences  against  the  assured  ?  (See  Post,  §  537  and  note, 
537,  a.)  The  general  doctrine  is,  that  two  or  more  separate  creditors 
cannot,  for  themselves  alone,  maintain  a  joint  suit  for  an  account  of  assets 
against  the  executor  or  administrator ;  but  the  suit  in  such  a  case  must 
be  for  all  the  creditors,  or  a  distinct  suit  by  each  several  creditor.  See 
Leigh  V.  Thomas,  2  Ves.  313 ;  Brown  v.  Ricketts,  3  John.  Ch.  R.  555, 
556  ;  Ante,  §  100.  In  Birkley  v.  Presgrave,  1  East,  R.  227,  Lord  Ken- 
yon  said  :  —  **  It  is  not  competent,  in  general,  to  file  a  Bill,  which  will 
conclude  the  interests  of  persons  not  named.  There  are,  indeed,  some 
excepted  cases  to  that  rule ;  as  in  the  instance  of  creditors,  one  of  whom 
may  file  a  Bill  for  himself  and  the  rest  of  the  creditors,  seeking  an  ac- 
count of  the  estate  of  their  deceased  debtor  for  payment  of  their  demands. 
But,  generally  speaking,  a  Court  of  Equity  will  not  take  cognizance  of 
distinct  and  separate  claims  of  different  persons  in  one  suit,  though  stand- 
ing in  the  same  relative  situation.  I  have  known  the  attempt  sometimes 
made,  where  an  estate  has  been  contracted  to  be  sold  in  parcels  to  many 
difi^erent  persons,  to  file  a  Bill  in  the  names  of  all  of  them  to  compel  a 
specific  performance;  which  has  been  constantly  refused.  Bills  in 
Equity  for  a  discovery,  are,  for  the  most  part,  auxiliary  to  proceedings  in 
a  Court  of  Law :  and  it  does  not  follow,  that  a  Court  of  Equity  has  juris- 
diction over  the  subject-matter,  because  it  would  compel  a  discovery. 
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a  party  partially  interested  in  an  estate,  as,  for  exam- 
ple, a  tenant  for  life,  may  maintain  a  suit  to  set  aside 
a  conveyance  of  sucii  interest  fraudulently  obtained 
from  him  without  making  the  other  persons  interested 
in  the  estate  parties ;  for  they  have  no  concern  what- 
ever in  the  conveyance.^ 

^  162.  The  same  principles  a])ply  to  i)ersons,  who 
arc  aficcted  by  a  common  charge  or  burden  ;  for,  or- 
dinarily, they  must  all  be  made  parties,  not  only  for 
the  purpose  of  ascertaining  and  contesting  the  right  or 
title  to  it ;  but  also  for  the  purpose,  if  it  should  be  es- 
tablished, of  a  contribution  towards  its  discharge  among 
themselves.  Thus,  for  example  (as  we  have  already 
seen),  where  a  rent  charge,  charged  upon  several 
estates,  or  upon  one  estate  in  the  hands  of  dilFcrent 
tenants,  is  sought  to  be  enforced  in  Equity,  all  the 
persons  in  interest,  as  owners,  or  tenants,  or  otherwise 
entitled,  are  required  (subject  to  the  cxce[)tioiis  l)eforc 
stated)  to  be  made  jKirtics.'     So,  where  a  judgment  is 

Sueh  a  proeeeding  does  not  change  the  nature  of  the  jurisdiction  over  the 
orifinal  nutter.  The  ohjcction,  therefore,  arising  Truni  multiplicity  of 
M  of  no  weifcht  in  a  case  like  the  present.  The  saini;  incon- 
would  exist,  if  there  were  many  persons  owners  of  diflen-nt 
puts  of  a  esrgo,  and  an  injury  were  to  happon  to  the  whoUr  fr(»m  the 
■ueondnel  of  the  captain.  They  must  all  brin^;  their  several  actions  for 
their  respective  losses,  and  no  objection  could  be  made  to  thiMr  recovery.** 
Hs  used  the  like  illustration  in  Uayner  v.  Julian,  t)  Dick.  677.  In  j^cn- 
•ral,  too,  it  may  be  statc-d,  that  iiermms,  having  entirely  distinct  :ind  scp- 
■rala  iDtereats,  and  not  havinir  any  community  or  priority  of  ohIiL'atitm  or 
daty,  or  connected  in  any  wronir,  are  not  to  l»e  ji»ined  in  a  Bill  sm  dcfciid- 
anta,  aaply  because  the  plaintitf  has  a  similar  ri^ht  or  claim  a>;:uiiht  each 
of  theok  Many  of  the  cases  on  this  subject  are  reviewed  in  i\\o  learned 
opiaioa  of  Chancellor  Kent  in  the  case  in  6  John.  Ch.  H.  l.V»:  Post, 
f  986  and  note,  2H7,  a,  537  and  note,  5.')7,  a. 

1  Henley  p.  Stone,  3  Heavaii.  K.  355 ;  Post,  §  1H5. 

*  Ante,  §93;  Anon.  Carey,  K.  33;  1  Vd\.  Abrid^'.  7'J  ;  Harris  v.  In- 
gledew,  3  P.  Will.  !I3-!M;  Attoniey-Cieneral  v.  JackMMi,  11  Vch.  :<(i7: 
Adair  v.  New  Kivcr  Company.  11  Ves.  441;  Uenson  v.  Hahlwin,  I 
Atk.  596. 
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a  lien  upon  different  parcels  of  land,  if  the  owner  of 
one  parcel  seeks  to  exonerate  the  same,  and  to  obtain 
contribution,  he  must  make  ail  the  owners  of  the  other 
parcels  parties ;  for  he  is  not  entitled  alone  to  an  as- 
signment of  the  judgment,  or  to  any  contribution, 
without  all  the  proper  parties  being  before  the  Court.* 
§  163.  For  the  sajne  reasons,  where  debts  are 
charged  on  land  by  a  will,  in  aid  of  the  personal  assets, 
if  the  charge  is  sought  to  be  enforced  by  a  sale,  or  oth- 
erwise against  the  land,  the  heirs  or  the  devisees  af- 
fected thereby,  as  well  as  the  personal  representatives, 
are  ordinarily  necessary  parties.^  But  it  is  otherwise 
where  the  real  estate  of  the  deceased  party  is  by  stat- 
ute made  personal  assets  for  the  payment  of  his  debts 
(as  is  the  case  of  real  estate  in  British  India),  for 
there  it  is  unnecessary  to  make  the  heir  or  devisee  of 
the  estate  a  party  to  a  suit  for  the  administration  of  the 
assets.^    And  since  the  English   Statute  of  3  and  4 

1  Avery  v.  Patten,  7  John.  Ch.  R.  211 ;  Post,  §  185. 

2  Berry  v,  Askham,  2  Vern.  26  ;  Post,  §  172 ;  Brown  v,  Weatherby, 
10  Sim.  R.  125 ;  S.  C.  12  Sim.  R.  6,  11,  12  ;  Post,  ^  176. 

3  Story  V.  Fry,  1  Younge  &  Coll.  New  R.  60.  The  same  doctrine  has 
been  adopted  by  the  Supreme  Court  of  the  United  States  in  cases  where, 
by  the  local  law,  lands  are  made  liable  for  the  payment  of  debts.  See 
Telfair  v.  Stead's  Ex'ors,  2  Cranch,  407,  418,  and  the  Statute  of  5 
Geo.  II.,  ch.  7,  ^  4,  making  lands  in  the  colonies  chargeable  with  the 
debts  of  the  party  ;  Post,  §  172,  180;  Goodchild  o.  Terrett,  5  Beavan,  R. 
398.  But  see  apparently  contra.  Brown  v.  Weatherby,  10  Sim.  R.  125. 
In  some  of  the  American  States  (as  in  Massachusetts),  a  sale  of  the  real 
assets  may  by  statute  be  made  for  the  payment  of  debts,  by  the  execu- 
tor or  administrator,  by  the  authority  of  the  proper  Court  of  Probate  or 
other  Court  of  Law,  upon  the  petition  of  the  executor  or  administrator,  and 
in  such  case  the  order  is  made  without  making  the  heir  or  devisee  a  party 
to  the  suit.  Ex  parte  Rulluff,  1  Mass.  R.  240 ;  Lessee  of  Grignon  v, 
J.  J.  Astor,  2  Howard,  Sup.  Ct.  R.  The  general  doctrine  is  also  now 
modified  in  England,  by  the  Orders  in  Chancery  of  1841,  cited  Ante, 
§  150,  note,  1  Craig  &  Phill.  377.  The  like  Rules  have  been  adopted 
by  the  Supreme  Court  of  the  United  States.  See  Rules  49th.aDd  50th  of 
the  Rules  of  the  Supreme  Court  of  the  United  States,  January  Term, 
1842.   See  also  Ante,  §  87,  150. 
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William  IV.,  ch.  104,  which  makes  the  real  estate  of 
the  deceased  suhject  to  his  debts,  it  does  not  seem 
necessary  to  make  the  heir  a  party  to  a  creditor's  Bill, 
in  order  to  establish  the  will  against  the  heir ;  for  in 
such  a  case  the  claim  of  the  creditors  against  the  real 
estate  is  paramount  to  the  title  both  of  the  heir  and 
the  devisee.^  In  such  cases  the  real  estate  liecomes 
legal  assets ;  but  the  testator  may  nevertheless  charge 
his  real  estate  l)y  devise  with  his  debts,  and  then,  it 
seems,  they  arc  equitable  assets.^ 

^  164.  So,  on  the  other  hand,  where  a  Bill  is  filed 
to  have  the  benefit  of  a  charge  on  an  estate,  all  |)er- 
sons  must  be  made  parties,  who  claim  an  interest  in 
the  charge.'  On  the  same  ground,  where  legacies  are 
made  chargeable  on  real  estate,  all  the  legatees, 
whose  legacies  are  so  charged,  should  be  made  parties 
to  the  Bill ;  although,  if  their  legacies  had  been  jKiyable 
out  of  the  personal  estate  only,  all  the  legatees  need 


>  Goodchild  r.  Trrrrlt,  5  Doavan,  R.  3«K».  Tho  Statute  provii1rB»  thai 
"  When  iny  prreon  Khali  die  seised  of  or  entitled  to  any  rstatr  or  iiiter«»sl 
in  Imodt,  tenements,  or  hereditaments,  enriMtreal  ur  incoriiorral,  or  other 
remi  estate,  whether  freehold,  eustomaryhold,  or  copyhold,  which  he  shall 
not  by  hit  will  have  char)?ed  with  or  devised  suhject  to  the  paynirnt  of  his 
debin,  the  same  shall  be  assets  to  be  administered  in  Courts  of  F«<iuity  for 
the  payment  of  the  just  debts  of  such  persons,  as  well  debts  due  on  ^iInpIc 
mntraet  as, on  specialty  ;  and  the  heir  at  law,  customary  heir,  or  devisi-i.-s 
of  sach  debtor,  shall  lie  liable  to  all  the  same  suits  in  Kquity  at  the  suit  of 
any  of  the  creditors  of  such  debtor,  whether  creditors  by  Himph*  contrnct 
or  by  specialty,  as  the  heirs  or  dcviw;«'s  of  [H'rsons  who  died  sfiKcd  of 
freehoM  estates  were  liable  to  in  n^HjN'ct  of  such  fn*ehold  cMntrs  at  the 
suit  of  creditors  by  specialty  in  which  the  heirs  wito  bound  :  pro\idrd, 
tJMI,  in  the  administration  of  the  assets,  all  creditors  by  sprrialiy  in 
which  the  heirs  an*  iKinnd.  are  to  Ik?  paid  in  full  bcftire  any  en'ditors  l>y 
sinple  contract,  or  by  specialty  in  which  the  heirs  arc  not  bound,  slcill  l>e 
paid  any  part.** 

•  Charlton  v.  Wriijht.  V2  Sim.  R   3Ti. 

'  Newton  r  Karl  of  Kpmoni,  5  Sim.  R.  1.10;  S.  i\  I  Sim.  U.  >j ; 
Faithful  V.  Hunt,  3  Anst.  R.  751  ;  May  i^.  Selby,  1  Younge  &  ruli.  New 
R.  935. 
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not  be  made  parties.*  But  persons,  having  a  prior 
interest  or  incumbrance  upon  the  property,  are  not  ne- 
cessary parties  to  such  a  suit ;  for  their  interests  are 
not,  and  cannot  be  touched  in  the  suit.^ 

§  165.  Upon  similar  grounds,  where  there  are  di- 
vers persons,  having  in  succession  an  interest  in  par- 
ticular property,  as  A.  for  life,  and  B.  in  remainder, 
there,  if  a  Bill  be  filed  to  transfer  the  property,  or  in 
any  other  manner  to  touch  the  rights  or  interests  of  all 
the  parties,  they  must  all  be  made  parties  to  the  Bill.^ 
But,  as  tenants  for  life  may  have,  in  certain  cases, 
rights  distinct  from  and  unconnected  with  those  in  re- 
mainder, such,  for  example,  as  a  right  to  a  partition 
for  life,  a  Bill  to  enforce  any  such  rights  may  be  main- 
tained without  the  remainder-man  being  made  a  party .^ 

^  166.  Upon  similar  grounds,  in  cases  of  persons, 
having  a  joint  interest  in  personal  estate,  such  as  the 
part-owners  of  a  ship,  all  the  persons  in  interest  must 
be  made  parties,  either  as  plaintiffs,  or  as  defendants, 
as  the  circumstances  of  the  case  may  require.*  Thus, 
if  an  account  is  sought  of  the  earnings  of  a  ship,  all 
the  part-owners  must  be  made  actual  parties  directly, 
and  not  by  a  Bill  merely  on  behalf  of  all,®  unless  in- 


1  Morse  v.  Sadler,  I  Cox,  R.  352 ;  Faithful  v.  Hunt,  3  Anst.  R.  751. 
In  the  case  of  Morse  v.  Sadler,  the  Bill  was  brought  by  one  legatee  on 
behalf  of  himself  and  all  the  legatees ;  but  it  was  held,  that  they  must  all 
be  made  actual  parties,  as  the  legacies  were  charged  on  land. 

a  Parker  v.  Fuller,  I  Russ.  &  M.  656 ;  Ante,  §  149 ;  Post,  §  193. 

3  Sherrit  v.  Birch,  3  Bro.  Ch.  R.  229 ;  Mitf.  Eq.  PI.  by  Jeremy,  173, 
174  ;  Anon.  12  Mod.  R.  560;  Berry  o.  Askham,  2  Vem.  26;  Bayley  v. 
Best,  1  Russ.  &  M.  659  ;  Post,  ^  185. 

^  Bearing  o.  Nash,  1  Ves.  &  Beam.  551. 

5  See  Calvert  on  Parties,  ch.  3,  §  19,  p.  260  -263. 

^  Mofiat  V.  Farquharson,  2  Bro.  Ch.  R.  338,  and  Mr.  Belt's  note ;  Mas- 
sey  V.  Davis,  2  Ves.  jr.  317 ;  Ireton  v.  Lewis,  Rep.  Temp.  Finch,  96 ; 
East  India  Co.  v.  Neave,  5  Ves.  172,  185  ;  Perrott  v,  Bryant,  2  Younge 
&  Coll.  61,  68. 
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deed,  there  should  arise,  which  is  rarely  the  case,  the 
exception  of  numerousness.^  On  the  other  hand,  if 
two  or  more  part-owners  or  others  are  liable  to  a  de- 
mand, all  the  parties  liable  must  be  brought  before  the 
Court;  and  unless  some  clear  exception  to  the  rule 
exists,  the  suit  cannot  be  proceeded  in  against  one 
alone.*     * 

^  167.  Upon  similar  grounds,  wherever  a  suit  is 
brought  by  or  against  })artners,  all  of  them  must  be 
joined  in  tlie  suit,  cither  as  plaintiffs,  or  as  defendants.^ 
And  if  one  of  the  partners  should  die,  and  a  remedy 
should  be  sought  in  Equity  against  his  personal  repre- 
sentative for  the  joint  debt,  the  surviving  partners 
should  also  be  made  parties ;  for  they  have  an  interest 
to  contest  the  debt,  and  a  right  to  be  heard  in  taking 
the  account/     In  the  converse  case  of  a  suit  in  Eciui- 


1  Good  V.  Blewit,  13  Vcs.  307,  401. 

*  Jackaon  v.  Rawlins,  2  Vern.  105;  Picrson  v.  Robinson,  3  Swanst. 
R.  139,  note  ;  Cowslad  v,  Cely,  Prcc.  Ch.  83 ;  Weymouth  v.  Hover,  1 
Yd.  jr.  416,  422.  So,  in  a  Bill  for  a  specific  performance  of  a  contract 
reapeciing  Imda  (as  wc  shall  presently  see),  the  only  proiier  or  necessary 
parties  are  ordinarily  the  vendor  and  vendee.    Post,  ^  22<i,  //. 

'  Mofiat  V.  Farquharson,  2  Dn).  Ch.  R.  33H;  Ircton  o.  I^cwis,  Hep. 
Temp.  Fioch,  90 ;  Picrson  v.  Robinson,  3  Swanst.  139;  Weymouth  v. 
Boyer,  I  Vea.  jr.  4 17.  If  a  necessary  party  viill  not  consent  to  be  mudi; 
m  plaintiir,  thoagh  his  interest  b  on  the  same  side  as  that  of  the  plaintiff, 
he  may  be  made  a  defendant.  Fallowes  v.  Williamson,  11  Ves.  313; 
Leigh  V.  Thomas,  2  Ves.  312,  313.  There  is  an  exception  in  the  ciise  of 
a  aait  brought  against  a  partnership,  where  there  is  a  dormant  partnttr ; 
for  the  plaintiff  has  his  election  to  niakr  him  a  party  or  not.  liawlcy  v. 
Warner,  4  Cowcn,  R.  717  ;  Kx  parte  Hod^kinson,  Cooper,  ¥a{.  PI.  tH), 
101 ;  Ez  parte  Norfolk.  10  Ves.  457 ;  Kx  parte  I^ayton,  G  Ves.  13H  ;  Kx 
parte  Hamper,  17  Ves.  401.  It  seems  also,  that  in  a  suit,  brout^ht  by 
partaeiB,  a  dormant  partner  nerd  not  join,  if  the  defendant  has  bi>en  con- 
traeted  with  by  the  OAtenMblr  partners  only.  But  the  authorities  are  not 
elear  to  the  point.  Sec  (Ndlycr  un  Partnership,  ch.  5,  ^  1,  art.  4,  p. 
399,  and  eaacs  there  cited.  (*alvrrt  on  Parties,  ch.  3,  §  15,  p.  2fi0  -  *JC3  ; 
Bdwanb  oo  Parties,  52-50. 

4  Wilkioaun  v.  Henderson,  1  Mylne  &  K.  5h2,  5h8;  Brown  v.  Weath- 
eiby,  19  Sim.  0,  0,  10 ;  Holland  v.  Prior,  I  Mylnr  h  K.  237,  210  ;  !)«:- 

KQ.  PL.  26 
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ty,  brought  against  the  surviving  partners,  to  receive 
pa^nnent  out  of  the  partnership  effects,  it  seems,  that 
the  same  rule  would  for  the  same  reason  prevail.^ 

167,  a.  The  same  rule  will  apply  to  a  case,  where 
a  creditor,  who  is  a  creditor  of  a  partnership  of  seven 
persons,  and  is  also  a  creditor  of  a  separate  partner- 
ship of  two  of  those  seven,  files  his  Bill  against  the 
personal  representatives  and  devisees  of  two  of  the 
deceased  partners  (one  belonging  to  each  firm),  and 
against  the  assignees  of  the  surviving  partners,  alleging 
that  the  joint  estate  is  insufficient  to  pay  the  joint 
debts,  and  praying  payment  out  of  the  real  and  per- 
sonal assets  of  the  deceased  partners ;  for  the  Bill  is 
not  multifarious,  and  will  be  sustained.^ 

vaynes  v.  Noble,  Sleech's  case,  I  Meriv.  R.  539-572;  Pieison  o.  Robin- 
son, 3  Swanst.  R.  139.  See  also  Bowsher  v.  Watkins,  1  Russ.  &  Myl- 
ne,  277  ;  Scholefield  v.  Healhfield,  7  Sim.  667  ;  Davies  v,  Davies,  2 
Keen,  R.  534  ;  Butts  t;.  Genung,  5  Paige,  R.  254  ;  Thorp  o.  Jackson,  2 
Yoange  &  Coll.  553 ;  Post,  §  178  and  note.  See,  in  2  Keen,  R.  752,  the 
form  of  a  decree  to  take  an  account  of  a  deceased  partner's  interest, 
where,  since  his  death,  new  partners  have  been  admitted. 

1  There  does  not  seem  to  be  any  case  directly  deciding  this  point ;  bat 
the  analogous  case  of  joint  obligors,  in  ^  169,  is  in  its  favor.  Another  ques- 
tion may  arise,  whether  the  suryiving  partners,  suing  in  £k)uity  for  a  part- 
nership debt  or  claim,  are  bound  to  join  the  personal  representative  of  the 
deceased.     See  §  168,  note. 

3  Brown  v.  Weatherby,  12  Sim.  R.  6.  In  this  case,  Sir  L.  Shad  well 
said ;  *'  Here  a  creditor  of  the  partnership  of  the  seven,  who  is  also  a  creditor 
of  the  partnership  of  the  two  (those  two  being  two  of  the  seven),  has  filed 
his  Bill  against  the  personal  representatives  and  devisees  of  the  two  de- 
ceased partners,  and  the  assignees  of  the  surviving  partners,  alleging  that 
the  joint  estate  is  insufficient  to  pay  the  joint  debts.  Taking  that  to  be 
the  case,  the  plaintiff,  who  represents  the  joint  creditors,  has  a  right  to 
have  the  surplus  of  the  separate  estate  of  each  of  the  deceased  partners, 
which  may  remain  afler  payment  of  their  separate  debts,  applied  to  pay 
such  part  of  the  partnership  debts,  as  the  joint  estate  may  not  be  sufficient 
to  satisfy.  Now  it  seems  to  me,  that  for  the  purpose  of  ascertaining 
what  is  the  surplus  of  the  separate  estate  of  A.,  one  of  the  deceased 
partners,  the  suit  must  be  conducted  in  such  a  manner  as  that  the  persons 
interested  in  the  separate  estate  of  B.,  the  other  deceased  partner,  shall 
know  what  is  the  true  surplus.     Because  it  is  of  very  little  use  to  have 
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^  168.  In  relation,  however,  to  the  case  of  ])art- 
owners  and  others,  engaged  in  a  common  adventure, 
in  order  to  ascertain,  whether  tliey  are  all  to  be  joined 
in  the  suit,  we  are  to  see,  not  only  whether  there  is  a 
joint  adventure,  but  whether  all  the  profits  and  losses 
are  to  be  borne  and  taken  by  all  in  certain  agreed 
proportions ;  or,  whether  some  are  to  share  a  propor- 
tion, only  as  a  mode  of  {)ayment  of  wages.  In  the 
latter  case,  such  sharers  need  not  be  made  parties ;  in 
the  former  case,  they  must  all  be  made  parties,  or  the 
Bill  be  filed  on  behalf  of  all.  Thus,  where  there  were 
a  number  of  fishing  boats  employed  in  a  pirticular 
fishery,  and  the  adventurers  consisted  of  the  owners  of 
the  boat,  the  owners  of  the  nets,  and  the  crew  of  the 
boat,  among  whom  the  proceeds  of  each  lx)at  were 
arbitrarily  divided,  according  to  a  jmrticular  agree- 
ment, thus  sharing  the  profits  and  losses  of  the  adven- 

a  rail  in  order  to  ascertain  what  is  tlie  surplus  of  tlie  separate  estate  uf 
A.,  eonducled  in  such  a  inaiincr  as  not  to  hind  thuso  who  arc  interested 
in  the  separate  estate  of  1).  And  it  appears  to  nic  that,  inasmuch  as  if 
thoae  intereeted  in  the  surplus  of  the  separate  estate  of  B.,  are  not  pro- 
■ent  in  a  suit  which  is  instituted  for  the  purpost;  of  ascertaining  what  is 
the  rarplos  of  the  separate  estate  of  A.,  as  against  the  jM^rsons  interested 
in  the  surplus  of  the  separate  estate  of  B.,  nothing  is  done.  Because, 
if  you  filed  a  separate  Bill  for  the  puri>o8e  of  ascertaining  what  was  the 
Mrplna  of  the  separate  estate  of  JS.,  you  would  have  to  do  alt  over 
Bffnin,  in  that  suit,  that  which  was  before  done  in  the  suit  filed  for  tlie  pur- 
poee  of  ascertaining  what  was  the  surplus  of  the  separate  estate  of  A. : 
and  I  apprehend  that  it  was  uiM)n  that  principle  that  Sir  John  Ix*ach  decided 
in  tho  case  of  Wilkinson  v.  Hend«:niun.  And  though  I  admit  that  there 
ma  J  he  aomc  inconvenience  resulting  from  making  all  the  parties  in- 
iMMled  in  the  different  separate  estates,  parties  to  the  same  suit ;  yet  1 
am  tu  from  thinking  that  all  inconvenience  is  avoided  by  instituting  sepa- 
rate raito  against  the  parties  interested  in  the  several  separate  estates. 
The  reault  of  which  would  In>  that  you  would  have,  as  against  the  parties 
inteiealcid  in  each  uf  the  separate  estates,  u>  make  out  that  you  have  duly 
adnioblered  the  separate  estate  of  every  other  partner.  So  that,  as  it  ap- 
pears to  me,  unless  you  du  it  all  at  unee  by  one  suit,  you  may  have  to  do, 
fear  or  five  times  over,  that  which  you  have  done  ouce  already.**  Seu 
abo  Brown  f.  Douglass,  11  8im.  K.  *^3. 
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ture ;  it  was  held,  that  all  of  the  adventurers  ought 
to  be  parties  to  a  Bill  affecting  the  common  interest.* 
But,  in  the  like  case,  if  the  crew  were  not  jointly  in- 
terested in  the  profits  and  losses,  but  were  to  receive 
a  certain  proportion  in  lieu  of  wages,  or  as  a  mode 
of  calculating  wages,  they  would  not  be  necessary 
parties.^ 

^  169.  Upon  similar  grounds,  in  cases  of  joint  bonds 
or  obligations,  all  the  parties,  obligors,  and  obligees, 
are  required  to  be  made  parties  to  the  suit.^  It  has 
been  said,  that,  in  regard  to  the  obligors,  this  is  only 
a  rule  of  convenience,  and  to  save  those,  who  are 
severally  charged,  the  trouble  of  a  new  suit  for  a  con- 
tribution against  those,  who  are  not  charged,  and  not 
a  rule  of  necessity ;  and  therefore  it  may  be  dispensed 
with  in  certain  cases.*  This  is  true.  But,  then,  the 
exceptions  all  stand  upon  special  grounds ;  and  the 
rule  is  now  firmly  established,  as  one  of  general  obli- 
gation, in  this  as  well  as  in  all  other  classes  of  cases. 
It  has  even  been  pressed  to  the  extent  of  declaring, 
that  where  the  bond  is  several,  as  well  as  joint,  all  the 
obligors,  whether  principals  or  sureties,  must  be  made 
parties,  to  avoid  circuity  of  action,  because  they  are 
not  only  entided  to  contribution,  but  also  because  they 
are  entitled  to  have  the  assistance  of  each  other,  in 


^  Coppard  v.  Page,  1  Forrest,  R.  1 ;  S.  C.  2  Younge  &  Coll.  68. 

a  Perrolt  v,  Bryant,  2  Younge  &  Coll.  61,  66,  68.  In  Scholefield  v. 
Heathfield,  7  Sim.  R.  667,  the  Vice-Chancellor  said ;  **  I  can  understand, 
in  a  general  case,  that  there  may  be  a  suit  hy  the  surviving  partners  in  a 
firm,  which  comprehended  A.,  against  the  surviving  partners  in  another 
firm,  which  also  comprehended  A.,  without  making  the  several  representa- 
tives of  A.,  a  party."    Post,  ^  178. 

3  Anon.  2  Freem.  R.  127;  Cockbumi;.  Thompson,  16  Yes.  326 ;  Ma- 
dox  V.  Jackson,  3  Atk.  406 ;  Ante,  ^  159 ;  Edwards  on  Parties,  99  - 102 ; 
Calvert  on  Parties,  ch.  3,  §  14,  p.  235-239. 

^  Cranborne  v.  Crispe,  Rep.  Temp.  Finch,  105. 


CH.  IV.]  PARTIES    TO    BILLS.  205 

taking  the  account  of  what  remains  due  on  ihc;  bond.^ 
The  same  rule  is  also  applied,  where  one  of  the  obli- 
gors is  dead;  for  in  such  a  case  his  personal  reprc- 
sentauve,  as  well  as  the  survivors,  must  be  made  par- 
ties to  a  suit  in  Equity,  brought  for  payment  of  iho 
debt,  whether  it  be  for  payment  by  the  survivors  alone, 
or  out  of  the  assets  of  the  deceased.^  In  cases  also, 
where  a  suit  is  brought  against  a  surety,  founded  U{X)u 
a  Bill,  alleging  that  the  principal  has  been  released 
with  the  consent  of  the  surety,  and  praying  })ayment 
of  the  surety,  the  principal  must  be  made  a  party ;  for 
perhaps  he  may  be  liable  to  contribute  to  relieve  the 
surety.'  There  are,  however,  exceptions  to  the  general 
rule  standing  upon  peculiar  grounds.  Thus,  if,  in  the 
case  of  a  joint  and  several  lx)nd,  one  of  the  obligors 
(either  a  principal,  or  a  surety)  is  insolvent,  he  need 
not  be  made  a  party .^  So,  if  the  suit  is  against  the 
principal  alone,  without  the  sureties,  the  latter  being 
insolvent,  or  not  having  paid  any  thing,  and  the  liill 
of  the  plaintiflf  seeks  nothing,  except  against  the  jirinci- 
pal,  the   Bill  is   maintainable,  although    the  sureties 


>  Madoz  V.  Jackson,  3  Atk.  100 ;  Angcratciii  v.  Clarke,  'J  Dick.  738 ; 
S.  C.  3  Swanst.  147,  note ;  Cockbum  v.  Thompson,  10  Vi>8.  :\\iO  ;  Jilaml 
V.  Winter,  1  Sim.  A:  Stu.  216.  l^ird  Kiiiff,  in  Collins  t;.  GriiFith,  2  P. 
WilL  313,  held  otherwise,  in  the  case  of  a  joint  and  several  hond,  ui>on 
nMBOning,  which  it  seems  diflirult  satiHfactorily  to  answer.  The  same 
point  seems  to  have  htten  held  in  Stanley  0.  Stock,  Mosely's  H.  3^3,  and 
in  Eq.  Abrid^.  il3,  K.  (I).  This  di>ctrine,  however,  has  Inhmi  overrnh'd 
in  the  later  cases.  See  Madux  v.  J:irki»on,  3  Atk.  100;  An^prMein  v. 
f'larke,  3  Dick.  K.  73H;  C<ickburn  v.  Thompson,  10  Vls.  3:;0;  Hland  v. 
Winter,  1  Sim.  &  Stu.  240. 

*  Madoz  V.  Jacksun,  3  Atk.  4(M>  ;  Angenttpin  r.  Clarke,  2  Dick.  73H ; 
Blaad  V.  Winter,  I  Sim.  A£  Stu.  210. 

'  Brooks  V.  Stuan,  1  Hravan.  H.  512,  511). 

*  Cockburn  i^.  Thomi>»un,  10  Ven.  320;  Madox  t;.  Jurk>on.  3  Atk. 
406 ;  Angerstein  v.  Clarke,  3  Swanst.  K.  147,  note  ;  S.  C.  2  Dick. 
71 
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mighty  if  the  plaintiff  had  so  elected,  have  properly 
been  made  parties.* 

^  170.  Thirdly,  in  cases  of  Administration.  In  gen- 
eral it  may  be  stated,  that  wherever  the  personal 
assets  of  the  deceased  in  the  hands  of  his  executors 
or  administrators,  or  belonging  to  them,  may  be  af- 
fected by  the  decree,  they  should  be  made  parties.* 
Therefore,  where  a  claim  to  the  property  in  dispute 
would  vest  in  the  personal  representative  of  a  deceased 
person,  such  representative  should  be  made  a  party. 
So,  where  there  is  a  trust  term  vested  in  executors  or 
administrators,  and  it  is  required  to  be  assigned,  they 
should  be  made  parties.  If,  in  such  cases,  there  is  no 
general  personal  representative  of  the  deceased,  an  ad- 
ministration will  nevertheless  be  necessary ;  although, 
where  it  can,  by  the  local  law,  be  so,  it  may  be  limited 
to  the  particular  subject-matter  of  the  suit.^  In  some 
cases,  indeed,  where  it  has  appeared  at  the  hearing, 
that  the  personal  representative  of  the  deceased  was 
not  a  party  to  the  suit,  but  ought  to  be  so  in  the 
ulterior  proceedings,  the  Court  has  directed,  that  the 
representative  should  be  brought  in,  and  heard  in  the 
proceedings  before  the  Master,  without  requiring  the 
representative  to  be  made  a  party  by  the  Bill,  or  other- 


1  Cockburn  o.  Thompson,  16  Ves.  326;  Madox  v,  Jackson,  3  Atk. 
406 ;  Haywood  v.  Ovey,  6  Madd.  R.  113 ;  Angerstein  v.  Clarke,  3  Swanst. 
147,  note;  S.  C.  2  Dick.  738.  The  case  of  Chaplin  v.  Cooper,  1  Ves. 
&  Beam.  16,  has  been  thought  to  justify  the  conclusion,  that,  in  case  of 
a  joint  bond  by  a  principal  and  surety,  a  Bill  may  be  filed  by  the  principal . 
alone,  without  the  surety,  to  restrain  the  creditor  from  proceeding  at  law 
to  enforce  a  joint  judgment  on  the  bond.  I  do  not  understand,  that,  upon 
its  actual  circumstances,  it  justifies  any  such  conclusion. 

»  Humphreys  v.  Humphreys,  3  P.  Will.  349 ;  Lane  v,  Fawlie,  2  Madd. 
R.  101 ;  Post,  ^  214;  Calvert  on  Parties,  ch.  3,  §  2,  p.  139-161 ;  Ed- 
wards on  Parties,  107-  128. 

3  Mitf.  Eq.  PI.  by  Jeremy,  178 ;  Fordham  ».  Rolfe,  I  Tamlyn,  R.  I. 
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wise.  In  such  a  case,  he  is  considered  as  a  party  in 
the  subsequent  proceedings.^ 

^  171.  So,  in  all  cases,  where  a  suit  is  instituted 
respecting  the  trusts,  actual  or  constructive,  of  a  will, 
afiecting  the  personalty,  as  for  the  payment  of  a  lega- 
cy, or  an  annuity,  or  for  marshalling  assets,  or  for  the 
payment  of  debts,  or  for  the  distribution  of  the  resi- 
due, the  executor  or  administrator  must  l)e  made  a 
party.'  Even  the  insolvency  of  the  executor  or  ad- 
ministrator will  not,  in  such  a  case,  be  an  excuse  for 
not  making  him  a  party,  since  the  Bill  necessarily 
seeks  a  discovery  of  the  assets.^ 

^  172.  There  are  also  a  variety  of  cases,  in  which 
the  executor  or  administrator  (as  well  as  the  heir  or 
devisee)  must  lie  made  a  party  to  a  Bill,  seeking  xhv 
enforcement  of  debts  against  the  real  estate,  which  an; 
properly  and  primarily  chargeable  upon  the  ])ersoiial 
assets,  but  which  are  also  chargeable  upon  the  real 
estate.*     Thus,  for  example,  where  a  testator  charges 


'  Mitf.  Bq.  PI.  by  Jeremy,  177,  178;  Ante,  ^  100,  note.  In  some 
it  may  be  pro|»er,  even  if  not  indispensable,  to  join  tlie  personal 
repreflcotatife  of  the  former  representative  of  a  deceased  |N'r»on  as  a  co- 
defendant.  As.  for  example,  in  a  suit  by  a  creditor  against  the  prrsrnt 
penonal  fcpresentative  of  the  deceased,  the  former  representative,  who 
has  reeciTcd  assets,  may  be  made  a  party.  This  subject  is  very  Inrjrfly 
diarumed  in  Holland  v.  Trior,  1  Mylnc  6l  K.  239-318.  Sec  Williams 
V.  Willianis,  0  Mod.  R.  290. 

s  Cooper,  F^.  PI.  31 ;  Ante,  §  110,  Ml,  119 ;  Post,  §  211.  It  seems, 
that  erery  Bill,  brought  to  obtain  the  l>enefit  of  an  interest  accruing  by 
inteslary  in  the  freneral  assets,  must  not  only  make  the  prrsonal  ro]ir«'- 
aeniaiiTe  a  party,  but  it  must  further  rharj^e,  that  there  is  a  surjdiiN  In^- 
loagtBg  to  the  plaintiff  af\er  the  discharge  of  all  his  debts  and  all  iiicum- 
bnuieea;  otherwuie  it  will  be  bad  on  demurrer.  Stephens  r.  Frost,  2 
Yoange  &  Coll.  21i7. 

>  Cooper,  Kq.  PI.  31.  35;  Ashurst  ».  Kyre,  2  Atk.  51 ;  S.  C.  3  Alk. 
341;  AntP.  $  140.  Ml.  ll!i. 

<  Mitf.  Kq.  PI.  by  Jeremy.  176  ;  Hrown  v.  Wcatherby,  1"  Sim.  12.'* ; 
Cahert  on  Parties,  ch.  3.  ^2.  p.  139-101;  Id.  $  3,  p.  102-170;  VA- 
vaida  on  Parties,  107-128;  Id.  129-130.     But  see  Coodrhild  r.  Ter- 
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his  real,  as  well  as  personal,  estate  with  the  payment  of 
his  debts;  inasmuch  as  the  personalty  is  by  the  known 
rules  of  law  first  chargeable  with  these  debts,  and  the 
real  estate  is  only  an  auxiliary  fund,  the  executor  or 
administrator  (as  well  as  the  heir  or  devisee)  is  an  in- 
dispensable party,  not  only  to  take  an  account  of  the 
assets,  and  to  disclose,  whether  there  is  any  deficiency 
(for  an  averment  to  that  effect  in  the  Bill  will  not  be 
sufficient) ;  but  also  to  make  the  decree  attach  primarily 
to  the  personal  assets,  and  secondarily  only  to  the  real 
estate.* 

^  173.  It  is  upon  the  same  ground,  that  where  an 
obligor,  or  covenantor,  has,  by  his  bond  or  covenant, 
bound  his  heirs  to  the  performance  of  the  obligation  or 
covenant,  if  he  should  die,  and  a  suit  should  be  brought 
to  enforce  the  obligation  or  covenant  in  Equity  against 
the  heir;  in  such  a  case  the  executor  or  administrator 
would  be  a  necessary  party,  although  it  would  be  other- 
wise at  law;  for  the  natural  fimd  for  the  payment  of 
debts  is  the  personal  estate,  and  this  ought  first  to  go 
in  ease  of  the  land.^ 

^  174.  In  support  of  this  doctrine  it  has  been  said, 
that  a  Court  of  Equity  delights  to  do  complete  justice, 
and  not  by  halves ;  as  first  to  decree  the  heir  to  perform 
the  covenant,  or  to  pay  the  bond,  and  then  to  put  the 
heir  upon  another  Bill  against  the  executor  or  admin- 
istrator, to  reimburse  himself  out  of  the  personal  assets, 
which,  for  aught  that  appears,  may  be  more  than  suffi- 


rett,  5  Beavan,  R.  398 ;  Ante,  ^  150  and  note,  163  and  note ;  Post, 
§  180. 

1  Fordham  v.  Rolfe,  I  Tamlyn,  I ;  Mitf.  Eq.  PL  by  Jeremy,  176, 177; 
Harris  v,  Ingledew,  3  P.  Will.  92, 94,  98 ;  Berry  v.  Askham,  2  Vern.  26. 
See  Madox  v.  Jackson,  3  Atk.  406,  407  ;  Ante,  §  163  ;  Post,  §  176,  180. 

a  Knight  t^.  Knight,  3  P.  Will.  333 ;  Cooper,  Eq.  PI.  38,  39 ;  Plunket 
V.  Penson,  2  Atk.  51 ;  Madox  v.  Jackson,  3  Atk.  406 ;  1  Story  on  Eq. 
Jurisp.  §  571,  573 ;  Galton  v.  Hancock,  2  Atk.  432,  434,  435. 
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cicnt  to  answer  the  demand.^  But,  where  the  execu- 
tor or  administrator  and  heir  are  both  brought  before 
the  Court,  complete  justice  may  be  done,  by  decreeing 
the  executor  or  administrator  to  perform  the  covenant, 
or  to  pay  the  bond,  as  far  as  the  personal  estate  will 
extend ;  the  rest  to  be  made  good  by  the  heir,  out  of 
the  real  assets.' 

^  175.  Notwithstanding  the  apparent  reasonable- 
ness of  this  doctrine,  it  is  not  a  litde  remarkable,  that 
Courts  of  Equity  have  refused  to  act  uix)n  it,  where  a 
mortgagee  brings  a  Bill  to  foreclose  the  mortgage 
against  the  heir  of  the  mortgagor;  for  in  such  a  case, 
it  has  been  held,  that  although  the  mortgage  is  pri- 
marily a  debt,  charged  u}X)n  the  {)ersonal  assets,  yet  it 
is  not  necessary  to  make  the  personal  representative  of 
the  mortgagor  a  party.  For  it  is  said,  that  the  mort- 
gagee is  not  in  any  ways  lx)und  to  intermeddle  with 
the  personal  estate,  or  to  run  into  an  account  thc^reof ; 
and,  if  the  heir  would  have  the  Ix^nefit  of  having  the 
personal  estate  applied  in  exoneration  of  the  real,  he 
must  enforce  that  right  by  filing  a  Bill.^ 

§  176.  U{X)n  the  same  ground  of  bringing  in  the 
|Kirty»  who  is  primarily  liable  for  the  debt,  in  aid  of 
him,  who  is  only  secondarily  liable,  and  thus,  without 
further  litigation,  of  accomplishing  in  one  suit  compK^te 


>  Knight «.  Kniiiht.  3  V.  Will.  333. 

>  Knight  V.  Kni^lit,  3  P.  Will.  333 ;  C;:iltnn  r.  Hanccxk,  H  Atk.  •13ri  ; 
Midoz  V.  Jicksim,  3  Atk.  iOO  ;  (;nop(T,  Va\.  PI.  3H,  31).  Then;  is  an 
exception,  if  the  (>crMiiial  rppicBeiitation  is  in  rnntnivfrsy  in  tho  IWli^i- 
aatieil  Court;  for  in  such  caM?,  the  rcprrscntative  being  inailo  a  p.iriy 
wiU  bedisppowd  with,  at  least,  wh«*re  tlir  Hill  in  for  diiMrov«rry.  in  nrdcr 
to  pieterro  the  debt.  IMunket  v.  IVn.son,  '2  Atk.  51  ;  Anio,  <J  01 ;  Hrad- 
■haw  V.  Outram,  13  Vca.  *J3i  ;  Daniel  v.  Skipwith,  2  Uro.  <;h.  K.  I5:i, 
Mr.  Belt*s  note. 

>  Duncombu  v.  HanMey.  rited  3  P.  Will.  333,  Mr.  Cox's  note  (A)  ; 
Cooper,  ¥41.  ^1-  ^^-  ^*^^  ^*»^^*  i  1^'n  1**^**  *  Talvert  un  Parties,  eh.  3, 
f  3,  p.  167,  lfVi4. 
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justice  between  all  the  parties,  if  a  Bill  in  Equity  seeks 
satisfaction  of  a  debt  due  by  a  covenant  or  obligation, 
binding  the  heir  of  the  debtor,  out  of  real  assets  devis- 
ed by  the  debtor  to  a  devisee,  the  heir  of  the  debtor, 
and  also  his  personal  representative,  as  well  as  the  dev- 
isee must  ordinarily  be  made  a  party ;  for  if  any  assets 
have  descended  to  the  heir,  they  are  first  applicable  to 
the  discharge  of  the  covenant  or  obligation,  unless  the 
assets  devised  are  charged  with  debts  in  exoneration 
of  the  heir.^  So,  where  a  testator  has  devised  his  lands, 
and  has  subjected  the  timber  growing  thereon  to  his 
debts,  it  seems,  that  the  devisee,  as  well  as  the  personal 
representative,  should  for  the  same  reason  be  made  a 
party  to  a  Bill  by  a  creditor,  to  recover  his  debt.^  In- 
deed, it  has  been  said  to  be  a  general  rule,  that  wher- 
ever a  suit  is  brouglit  for  the  administration  of  the  real 
assets  of  a  testator,  the  heir,  as  well  as  the  devisee,  and 

1  Milf.  Eq.  PI.  by  Jeremy,  176 ;  Cooper,  Eq.  PI.  38 ;  Gawler  r.  Wade, 

1  P.  Will.  99,  100 ;  Warren  v.  Stawell,  2  Alk.  125 ;  Gallon  v.  Hancock, 

2  Atk.  432  -438;  Brown  v.  Weatherby,  10  Sim.  R.  125 ;  S.  C.  12  Sim. 
R.  6,  11,  12.  Lands  in  the  hands  of  the  devisee  are  made  liable  to  the 
specialty  debts  of  the  testator  by  the  statute  of  3  and  4  Will.  &  Mary, 
ch.  14  ;  and  the  statute  authorizes  an  action  Jointly  against  the  heir  and 
devisee  on  such  specialties.  By  analogy  to  the  proceedings  at  Law, 
Courts  of  Equity  seem  to  have  required  the  heir  and  devisee  to  be  joined 
in  suits  in  Equity  to  enforce  such  specialties.  Gawler  v.  Wade,  1  P. 
Will.  100 ;  Warren  v,  Stawell,  2  Atk.  125 ;  Gallon  v.  Hancock,  2  Atk. 
432,  433.     Why,  on  the  general  principles  stated  in  Knight  v.  Knight, 

3  P.  Will.  333,  the  heir  at  law,  as  the  party  primarily  bound  to  pay  the 
debt,  if  he  has  real  assets,  as  between  himself  and  the  devisee,  might  not 
be  made  a  party,  it  is  not  easy  to  say.  See  Gallon  v.  Hancock,  2  Atk. 
432  -  438. 

2  Wiser  v,  Blackley,  1  John.  Ch.  R.  437.  There  could  be  no  doubt 
in  the  common  case  of  a  Bill  brought  against  the  devisee,  to  have  the 
timber  applied  to  the  payment  of  his  debts.  The  only  doubt  seemed  to 
be,  whether,  in  a  suit  against  the  executor,  the  devisee  was  a  necessary 
party,  though  he  might  be  properly  joined,  if  a  deficiency  of  assets  waa 
suggested.  The  learned  Judge  simply  expressed  the  inclination  of  his 
opinion  in  the  case,  which  was  acquiesced  in.  Ante,  §  163  ;  Post, 
§  180. 
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the  personal  representatives,  arc  necessary  |)arties.* 
But  it  may  well  be  doubted,  whether  such  a  general 
rule  prevails  either  in  Knp:land  or  America.^ 

^  177.  The  same  doctrine  is  applicable  to  the  case 
of  a  contract  for  the  purchase  of  lands,  where  eithiT  of 
the  orifl:inal  parties  dies  Ix^fore  the  contract  is  complet- 
ed. If  a  Bill  is  brought  by  the  vendor,  to  coni])el  a 
specific  {lerformance  of  the  contract,  the  ])urchaser 
being  dead,  the  {)ersonal  representative  of  the  ])urchas- 
er  is  a  necessiiry  party;  l)ecause  the  jiersonal  assets 
are  primarily  liable  for  the  debt.'  If  the  Bill  further 
seeks  to  enforce  the  lien  for  the  purchase  money  on  the 
land  itself,  the  heirs  of  the  purchaser,  if  it  is  intestate 
estate,  and  the  devisees,  if  it  is  devised,  are  necessary 
parties,  and  the  personal  representative  also;  for  the 
heirs  or  devisees  arc  entitled  to  relief  over,  and  to  in- 
demnity from  the  |)crsonal  assets.^  On  the  other  hand, 
if  the  purchaser  should  die,  and  a  specific  [MTformance 
should  be  sought  against  the  vendor  by  the  heirs  of  the 
purchaser,  who  are  trt*ated  in  Equity  as  entith^d  to  the 
lienefit  of  the  purchase,  it  would  be  necessary  to  make 
the  personal  representative  also  of  the  purchaser  a 
party;  for  the  heirs  are  entitled  to  have  the  contract 
primarily  paid  or  discharged  out  of  the  ]>ersonal  assets.* 

^  177,  a.  In  like  manner,  if  the  vendor  should  die, 
and  his  |H*rsonal  representative  should  seek  a  specific 
performance  against  the  purchaser,  the  heir  or  devisee 
of  the  vendor  should  also  hr  uiadc^  a  party  to  the  Bill; 


«  Brown  •.  WpaihfThy.  10  Sim.  R.  1L»:.;  S.  <:.  1-J  Sim.  R.  fi,  II,  V2, 
.%nte,  ^  lAH;  iNiiit,  f  IN). 

■  See  Anir.  {  iri3 ;  Sinry  r.  Fry,  1  Vimnjje  &  Coll.  New  R.  003  ; 
Telfur  V.  StcadV  Kx'om,  2  Vranrh.'  R.  HC,  41h. 

'  Townnend  r.  ('hamiM-riinwiif.,  M  Friw.  13<»;  Aiilc,  §  100,  17*2,  177,  a. 

«  Smith  r.  Hibbanl.  -J  Dirk.  730 ;  TuwnHCiid  V.  ChamiHriioMiic,  « 
Priee,  130 ;  Anu>,  f  UHi. 

•  Chuipion  V.  Brown,  A  John.  Ch.  R.  H>2  ;  Auto,  $  IHO. 
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for  he  alone  is  competent  to  convey  the  legal  title  to 
the  estate  to  the  purchaser ;  and  the  latter  has  a  right 
to  know,  whether  there  is  any  sound  objection,  which 
the  heir  or  devisee  can  raise  against  the  contract.* 

§  178.  And  not  only  are  the  personal  representatives 
of  the  deceased  proper  parties  in  cases  of  administra- 
tion, where  the  personal  assets  are  concerned ;  but 
third  persons,  who  may  have  possession  of  such  assets, 
or  may  be  liable  to  account  therefor,  may  also,  under 
particular  circumstances  (but  not  otherwise),  be  joined 
as  parties  in  such  a  Bill.^  Thus,  for  example,  if  there 
are  persons,  who  have  possessed  themselves  of  the 
estate  of  the  deceased,  or  are  his  debtors,  and  there  is 
collusion  between  them  and  the  personal  representa- 
tives, or  the  latter  are  insolvent,  a  creditor,  or  a  lega- 
tee, or  a  distributee,  may  make  such  third  persons 
parties  to  a  Bill  against  such  personal  representatives.^ 
So,  if  the  executor  or  administrator  refuse  to  collect  an 
outstanding  debt  or  fund  belonging  to  the  assets,  the 
case  falls  within  the  like  predicament.*  So,  in  cases 
of  partnership,  if  the  survivors  become  insolvent,  a 
creditor  may  maintain  a  Bill  against  the  personal  rep- 
resentative of  a  deceased  partner,  and  join  the  surviv- 
ors as  parties  in  the  Bill.*    So,  a  residuary  legatee,  in 

1  Roberts  v,  Marchant,  1  Hare,  R.  547. 

8  See  Holland  v.  Prior,  1  Mylne  &  K.  240-244  ;  Beckley  v.  Dorring- 
ton,  West,  R.  169  ;  Doran  r.  Simpson,  4  Ves.  665 ;  Long  ».  Majestre,  I 
John.  Ch.  R.  305  ;  Post,  ^  514  ;  Pearse  v.  Hewitt,  7  Sim.  247  ;  Lancas- 
ter V.  Evors,  4  Beavan,  R.  158. 

3  Newland  v.  Champion,  1  Ves.  105,  106 ;  Doran  v,  Simpson,  4  Ves. 
651 ;  Alsager  v.  Rowley,  6  Ves.  748  ;  Beckley  v.  Dorrington,  West,  R. 
169,  cited  6  Ves.  749  ;  Burroughs  v.  Elton,  11  Ves.  28,  35;  Gedge  v. 
Traill,  1  Russ.  &  Mylne,  281,  note;  Holland  v.  Prior,  1  Mylne  &  K. 
239-248 ;  Wilson  v.  Moore,  1  Mylne  &  K.  142  ;  Post,  ^  227,  514  ;  Lan- 
caster v.  Evors,  4  Beavan,  R.  158. 

4  Lancaster  v.  Evors,  4  Beavan,  R.  158. 

5  Newland  v.  Champion,  1  Ves.  105,  106;  Holland  v.  Prior,  1  Mylne 
&  K.  240,  244,  248 ;  Utterson  ».  Mair,  2  Ves.  jr.  95 ;  S.  C.  4  Bro.  Ch. 


CH.  IV.]  PARTIES    TO    BILLS.  213 

a  Bill  against  the  executor  for  an  account,  may  Join 
the  surviving  partners,  as  a  party  defendant,  in  order 
to  have  a  full  account  of  all  the  personal  assets  taken 
at  the  same  time,  even  without  any  charge  or  proof  of 
collusion.^  Indeed,  it  seems  now  to  be  held,  that  in 
all  cases  of  a  Bill,  to  obtain  satisfaction  of  a  debt  or 
claim  out  of  the  estate  of  a  deceased  partner,  his  sur- 
vi^ng  partners  may  Ik?  joined  with  the  |)ersonal  repre- 
sentative of  the  deceased  partner,  without  stating  a 
case  either  of  collusion  or  insolvency,  upon  the  mere 
ground,  that  it  is  necessary  to  an  entire  account  of  the 
assets,  and  that  the  survivors  are  interested  to  contest 
the  demand  of  the  plaintiff,  and  of  all  other  |)ersons 
claiming  to  be  joint  creditors.^ 

R.  270  ;  Ante,  ^  lAT.  Upon  the  same  ground,  if  a  suit  in  E(|nity  is 
brought  against  the  executors  of  a  deceased  partner  to  recover  a  debt  from 
the  partnership  on  account  of  the  survivinrr  ))artners  l>einp  insolvent,  the 
Utter,  or  those,  who  represent  them,  it  should  seem,  ou^lit  to  1)0  made 
parties,  as  proper  parties  to  the  account  and  as  primarily  liable  to  pay  the 
debt.  Sec  llamcrsley  r.  I^mbert,  'J  John.  Ch.  U.  508  ;  Vulliamy  v.  No- 
ble,  3  Meri^.  R.  593;  Pierson  v.  Robinson,  3  Swanst.  R.  139;  Wilkin- 
son V.  Henderson,  1  Mylne  &  K.  585 ;  Devaynes  v.  Noble,  Sleecirs  case, 
1  Meriv.  R.  530.  547  ;  Ante,  ^  107. 

1  Bowsher  v.  Watkins,  1  Kuss.  &  Mylne,  277.  But  in  Da  vies  v.  Da- 
Ties,  9  Keen,  R.  534,  Lonl  Ijani>dale  said,  that  the  decisitm  in  Howshcr 
V.  Watkias  was  far  from  establibhiiir^  the  general  pro]Kisilion,  that  in  eve- 
ry case  a  Bill  might  be  filed  against  an  executor  and  the  surviviiii;  part- 
ner of  the  testator,  without  charging  or  proving  fniud  or  collusion  ;  and 
that  that  case  turned  on  special  rirrumstancea  ;  and  acconlingly  he  over- 
ruled the  doctrine  in  the  case  lH.-fore  him.  On  the  other  hand,  Mr.  Baron 
Alderaon,  in  Thor|>o  v.  Jackson,  'J  Vounge  &:  Coll.  553,  h«'ld«  thai  to  a 
Hill  of  joint  creditors  against  the  estate  of  a  decfased  partner,  the  surviving 
partner  ought  to  b<'  made  a  |>arty,  even  although  no  drcrre  is  nought 
against  him  ;  because  he  Ls  necL'SJ^arily  inii'rebte«l  in  taking  tlir  acccunts. 
Under  these  circumstanrt's,  I  have  U-fi  tlic  text  in  its  prest-nt  Mate.  See 
Ante,  i  167. 

*  So  the  doctrine  si'rms  laid  down  in  Ncwland  r.  Champion,  1  Ves. 
105.  It  was  dir«H'tly  d«-cid(*d  by  thi;  M:u»ter  of  the  Rolls  in  Wilkins«in  v. 
Henderson,  1  Mylne  &  K.  o**'2,  and  it  was  n-rognizi'd  by  Iiord  Hrongham 
in  Holland  v.  Prior,  I  Mylne  6:  K.  '«M0,  -J4*J-;.M4,  wlnri!  he  applnil  the 
doctrine  to  the  case  of  the  repruseutative  of  a  deceased  representative. 
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^  179.  In  cases,  where  the  executor  or  administra- 
tor is  required  to  be  made  a  party,  it  is  not  sufficient, 
that  he  is  such  by  the  appointment  and  authority  of  a 
foreign  government ;  but  he  must  be  such  by  the  ap- 
pointment of  the  government,  within  whose  territorial 
dominions  the  suit  is  brought.  For  although  there 
may  be  personal  assets  in  a  foreign  country,  and  a  per- 
sonal representative  constituted  there  ;  yet  he  is  not 
properly  answerable  to  the  process  of  the  courts  of 
another  country ;  and  the  assets  received  by  him  must 
be  administered  according  to  the  laws  of  the  foreign 
country,  from  which  he  has  derived  his  authority.  In 
his  character,  therefore,  of  a  foreign  executor  or  admin- 
istrator, he  is  not  a  proper  or  necessary  party  to  sub- 
stantiate, or  to  repel,  a  demand  affecting  the  personal 

without  any  collusion  being  suggested  between  him  and  the  present  rep- 
resentative. Ante,  ^  167.  The  case  of  Wilkinson  v.  Henderson,  1 
Mylne  &  K.  582,  further  decided,  that  a  joint  creditor  was  not  compellable 
to  pursue  the  surviving  partners  in  the  first  instance;  but  he  might  resort 
at  once  to  the  assets  of  the  deceased  partner,  without  showing,  that  he 
could  not  obtain  full  satisfaction  from  the  survivors ;  leaving  it  to  the  per- 
sonal representative  of  the  deceased  partner  to  recover  from  the  survivors, 
what  upon  the  account  should  appear  to  be  due  from  the  survivors  to  the 
deceased  partner.  In  such  a  case,  however,  the  surviving  partner  is  prop- 
erly joined  as  a  party,  as  he  is  interested  in  contesting  the  demands  of  all 
the  joint  creditors,  though  no  decree  can  be  made  against  him  in  such 
suit.  See  also  Braithwaite  v.  Britain,  1  Keen,  R.  219;  Brown  v.  Weath- 
erby,  12  Sim.  R.  6,  11.  In  Long  v.  Majestre,  1  John.  Ch.  R.  305,  Mr. 
Chancellor  Kent  recognized  the  same  distinction  made  by  Lord  Hardwicke 
in  Newland  v.  Champion,  1  Ves.  105.  In  Simpson  v.  Vaughan,  2  Atk. 
33,  Lord  Hardwicke  said ;  *^It  has  been  said  at  the  bar,  that  you  may 
make  any  person  a  defendant,  that  you  apprehend  has  possessed  himself 
of  assets,  upon  which  you  have  a  lien.  But  this  certainly  cannot  be  laid 
down  as  a  general  rule  ;  for  it  would  be  of  dangerous  consequence  to  in- 
sist, that  you  can  make  any  person  a  defendant,  who  has  assets,  unless 
you  can  show  to  the  Court,  he  denies  that  he  has  assets,  or  applies  them 
improperly."  In  Butts  v.  Genung,  5  Paige,  R.  254,  the  surviving  part- 
ner was  deemed  a  proper  party.  But  the  point  was  suggested,  whether, 
if  he  was  insolvent,  he  was  a  necessary  party  ;  and  it  was  lefl  undecided. 
See  also  Davies  v.  Davies,  2  Keen,  534,  and  Thorpe  v.  Jackson,  2 
Younge  &  Coll.  554,  cited  in  this  section,  note  (1).     Ante,  ^  167. 
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assets  of  the  deceased  in  another  country,  where  the 
suit  is  brought/  and  a  personal  representative  of  the 
deceased,  apiminted  in  the  countr};,  where  the  suit  is 
brought,  is  a  necessary  and  proper  party .^ 

^  180.  Fourthly.  In  cases  of  persons,  having  a 
title  to  real  estate,  as  heirs  at  law,  or  as  devisees, 
which  is  charged  with  or  liable  for  debts.  AVe  have 
already  seen,  that  the  heir  and  devisee  must  be  made 
parties,  as  well  as  the  personal  representative,  to  a 
Bill,  which  seeks  payment  of  a  Ijond,  binding  the  heirs, 
out  of  the  estate  devised  by  the  debtor.^  The  like 
principle  applies  (as  wo  have  also  seen  ^)  to  the  case 
of  a  Bill  to  carry  into  execution  the  trusts  of  a  will  dis- 
posing of  re<il  estate  by  sale  or  charge  of  the  estat(5 ; 
for  in  such  a  case  the  heir  and  devisee  (if  the  estate  is 
devised)  are  ordinarily  necessary  and  projn^r  parties.* 
The  heir  at  law  should  be  a  party,  because  it  is  prop- 


I  Story  un  C*oiiflirt  of  Laws,  <^  513,  511;  Mitf.  Va\.  IM.  Iiy  Jcrciity, 
177,  17>*;  Jaiinrcy  v.  Sral«-y,  1  Voni.  R.  397  ;  Ijowc  v.  FairIU\*J  M.uM. 
C.h.  R.  101 ;  Ijftfran  v.  Fairlio,  v!  Sim.  &  Stii.  *2H|.  Hut  scr  SaridilaiulM 
V.  Inncs,  3  Sim.  *J(!3,  aiul  Aiidt^rMin  v.  (*uuntL'r,  2  Myliic  &  K.  7<i3. 

«  Tyler  v.  Btli,  '2  Mylnc  &  Craij:.  K.  bl). 

5  Ante,  §  I7«;  Mitf.  Va\.  PI.  by  Jcnmy,  170;  Cawli^r  v.  Waile,  I  P. 
Will.  09:  Chaplin  r.  ('haplin,  3  P.  Will.  307;  (Walton  r.  Ilaiicork.  :2 
Atk.  43-2-13d;  Madox  r.  JacktKin,  3  Atk.  i(>6:  Ashurst  v.  Kyr«\  3  Atk. 
341 ;  Calvert  un  Purties,  ch.  3,  §  2,  p.  I3i)-  KiO ;  Id.  $  3,  p.  Kil  -  170 ; 
Kdfrardaon  PanicH,  107-  PJH  ;  Id.  12'J-130. 

*  Ante,  4  17-J,  17«  ;  Mitf.  Va\.  PI.  by  Jircmy,  171.  173;  Asluirst  v. 
Eyre,  3  Atk.  311  ;  ISniun  r.  Wiatliirrby,  10  Sim.  U.  I*J5.  Hut  sec  An- 
te, i  103  Hid  noti*. 

^  But  aec  Ante,  ^  l(i3,  I7() ;  (iiMKichild  r.  Terriit,  5  Hravan,  U.  3!iH.  It 
ia  aid  io  the  text,  onhntinli/;  U.-cauM*  iftlw.*  Iii>ir  is  i>ut  of  the  muniry,  or 
no  heir  can  be  fuiind,  be  ia  dispfuiicd  with  an  a  party.  .-Vntis  ^  r«7;  Mitt'. 
¥d{.  PI.  171-173;  Cax^Icr  i;.  Wadr.  I  P.  Will.  !»!l.  KNI.  Sonn'timps  a 
decree,  confeiwrdly  dt'firrtive,  in  niadt>  on  acctMint  of  tb(*  absfiicf'  i>f  an 
hcif,  where  Burh  a  dfiTt'c  ran  prn]i(;rly  1m.'  niadt*.  IlarriM  r.  HiHbop  of 
Liaeuln,  tf  P.  Will.  137  ;  (iraham  v.  (.^rabani,  I  Vus.  jr.  'J70.  Wlirro 
■o  heir  can  be  fnuud,  it  in  UBual  to  make  the  Attonicy-drncral  a  party  in 
hifl  tiead.  Humberston  r.  ilnmlR^nton,  I  P.  Will.  33'J ;  Mitf.  F^i-  PI. 
hy  Jeremy,  17*2,  173. 
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er,  that  the  will,  if  there  is  one,  should  be  established, 
and  the  title  quieted  against  his  demand,  if  he  has 
any.*  The  devisee  should  be  a  party  to  vindicate  his 
own  interest,  and  to  contest  the  right  to  sell  or  charge 
the  estate.* 

§  181.  Upon  the  like  ground,  where  an  estate, 
which  is  mortgaged,  is  devised,  if  the  devisee  brings  a 
Bill  to  redeem,  and  seeks  to  have  the  will  established, 
the  heir  at  law  is  a  necessary  party.  But  it  will  be 
otherwise,  if  the  devisee  seeks  only  to  redeem  by  a 
title  derived  under  the  will.*  So,  if  the  object  of  the 
Bill  is  to  carry  into  effect  the  trusts  of  a  will,  by  rais- 
ing portions  for  younger  children  out  of  the  real  estate 
of  the  testator,  the  heir  at  law,  and  the  devisee  (if 
any  is  interested),  must  be  made  parties.^  However, 
(as  we  have  already  seen,)  where  the  object  of  a  Bill 
is  to  carry  into  effect  the  trusts  of  a  will,  if  the  will  is 
not  sought  absolutely  to  be  established,  and  the  heir 
cannot  be,  or  is  not,  brought  before  the  Court,  a  de- 
cree will  often  be  made  to  carry  into  effect  the  trusts 
of  the  will,  leaving  the  heir  to  his  right  to  contest  it, 
in  any  manner,  in  which  he  may  be  enabled  to  do  it.* 
So,  where  there  is  an  annuity  charged  on  lands,  if  the 

1  Mitf.  Eq.  PI.  by  Jeremy,  171,  172;  Ante,  §  163,  176. 

«  See  Mitf.  Eq.  PI.  by  Jeremy,  171-173;  Warren  v.  Stawell,  2  Atk. 
125;  Harris  v,  Ingledew,  3  P.  Will.  92,  98;  Jackson  v.  Radford,  4 
Price,  R.  274;  Attorney-General  v.  Green,  2  Bro.  Ch.  R.  492.  See 
also  Gallon  v.  Hancock,  2  Atk.  232-238;  Plunket  v.  Joice,  2  Sch.  & 
Lefr.  159;  Fordham  v.  Rolfe,  Tamlyn,  R.  1  and  note.  But  see  Ante, 
§  163,  176. 

3  Lewis  V.  Nangle,  2  Ves.  431;  S.  C.  Ambler,  R.  150.  See  also 
Colton  V.  Wilson,  3  P.  Will.  190 ;  Morrison  v.  Arnold,  19  Yes.  673 ; 
Harris  v.  Ingledew,  3  P.  Will.  92,  94 ;  Calvert  on  Parties,  ch.  3,  §  6,  p. 
179-187;  Edwards  on  Parties,  87  -  98. 

4  Plunket  V.  Joice,  2  Sch.  &  Lefr.  159. 

5  Ante,  §  87  ;  French  v.  Baron,  2  Atk.  120 ;  Webb  v.  Lilcott,  3  Atk. 
25;  Banister  v.  Way,  2  Dick.  R.  599;  Cator  v.  Butler,  2  Dick.  438; 
Thompson  v.  Topham,  1  Younge  &  Jer.  556  ;  Harris  v,  Ingledew,  3  P. 
Will.  92,  94  ;  Mitf.  Eq.  PI.  by  Jeremy,  172,  173. 
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lands  are  sought  to  be  affected,  the  heir  at  law  is  a 
necessary  party ;  but  it  is  otherwise,  where  the  suit  is 
only  for  a  personal  charge  against  die  personal  repre- 
sentative.^ 

^  182.  Fifthly,  in  cases  of  Mortgages.  Whenever 
the  interests  of  the  mortgagor  or  of  the  mortgagee  is 
concerned  in  any  suit,  brought  by  a  third  person  re- 
specting the  premises,  they,  like  other  parties,  are 
proper  parties  to  the  Bill.^  But  the  most  usual  cases 
are  those  of  suits  l)etwcen  the  parties  themselves,  to 
redeem,  or  to  foreclose  the  mortgage.  And  this  admits 
of  two  different  considerations  :  (1.)  Who  are  proper 
parties  to  a  Bill  to  redeem  :  (2.)  Who  are  proper  par- 
ties to  a  Bill  to  foreclose.  Each  of  these  heads  will  be 
examined  in  its  order.  And,  in  the  first  place,  who 
are  proper  parties  to  a  Bill  to  redeem,  as  plaintiffs.  If 
the  mortgagor  brings  the  Bill  against  the  mortgagee, 
there  having  l)een  no  death  or  assignment  on  either 
side,  and  no  other  circumstances  to  affect  the  case,  it  is 
of  course,  that  no  other  persons  but  them  need  Ik^  made 
parties.  If  the  mortgagor  be  dead,  then  his  heir,  or  his 
devisee,  if  the  estate  has  biM^n  devised,  is  the  proper 
party  to  redeem,  if  it  be  a  mortgage  in  fee  ;  and  if  it 
be  a  nx>rtgage  for  a  term  of  years  only,  then  the  per- 
sonal representative  of  the  deceased.  If  two  estates 
are  mortgaged,  and  by  the  death  of  the  mortgagor  the 
equity  of  redemption  of  the  two  estates  is  vested  in 
difTercnt  persons,  all  of  them  must  be  made  parties  to 
a  Bill  to  redeem.'  If  a  Bill  to  redeem  charges,  that  a 
part  of  the  mortgage,  principal  and  interest,  has  In^en 
paid  by  the   mortgagor  in   his  lifetime,  the   personal 

>  WeatoR  V.  BowoH,  0  M<m1.  R.  309. 
■  Hoxie  V.  Carr,  I  Sumner,  R.  173. 

'  Cholmondelry  v.  Clintfin,  3  Jar.  &  Walk.  1.  %!.     Srr  aliMi  IK'Xtrr  v. 
Arnold,  9  Sninner.  R.  imt. 

CQ.  PL.  28 
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representative  of  the  mortgagor,  as  well  as  his  heir,  or 
devisee,  is  a  necessary  party,  to  take  the  account  of 
what  is  due  on  the  mortgage.^  Indeed,  as  the  per- 
sonal assets  are  usually  first  to  be  applied  in  exonera- 
tion of  the  real  estate  mortgaged,  it  would  seem,  that 
in  a  Bill  by  an  heir  or  devisee  to  redeem,  he  anight 
properly  make  the  personal  representative  of  the  mort- 
gagor a  party  defendant,  in  order  to  have  the  assets 
so  applied ;  and  thus  to  relieve  himself  from  the  burden 
of  the  incumbrance.^ 

§  183.  If  the  mortgagor  has  assigned  the  estate, 
subject  to  the  mortgage,  and  the  assignee  is  to  pay  off 
the  mortgage  ;  then  the  assignee  may  maintain  a  suit 
to  redeem,  without  making  the  mortgagor  a  party. 
But  if  the  assignment  be  of  the  whole  real  estate,  ab- 
solutely free  firom  incumbrances,  then  the  mortgagor 
should,  or  at  least  may,  be  made  a  party,  in  order  to 
be  bound  by  the  decree,  and  to  assist  in  taking  the  ac- 
count ;  he  being  primarily  liable  to  discharge  the  mort- 
gage. If  the  assignment  is  made  to  several  persons 
jointly,  all  of  them  should  be  parties  to  the  Bill  to 
redeem.^ 


1  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  135. 

«  Howell  V.  Price,  1  P.  Will.  291 ;  Daniel  v.  Skipwilh,  1  Harris.  Ch. 
Pract.  by  Newl.  30;  Waring  v.  Ward,  7  Ves.  336-340;  Bradshaw  r. 
Outram,  13  Ves.  234;  Duke  of  Cumberland  v.  Coddrington,  3  John. 
Ch.  R.  257;  Ryland  v.  La  Touche,  2  Bligh,  R.  566,  584  ;  1  Story  on 
Equity  Jurisp.  ^  571-578;  Robinson  v.  Gee,  1  Ves.  352;  Knight  v. 
Knight,  3  P.  Will,  333,  and  note ;  King  v.  King,  3  P.  Will.  358.  There 
is  a  clear  distinction,  which  should  constantly  be  borne  in  mind,  between 
persons  who  are  indispensable  parties,  and  persons,  who  may  properly  be 
made  parties,  and  yet  if  they  are  not,  the  suit  may  proceed  without  them, 
without  being  defective.  If,  upon  a  Bill  to  redeem,  it  should  be  charged, 
that  the  mortgage  debt  had  been  actually  extinguished  by  the  receipts 
and  profits  of  the  estate  by  the  mortgagee  during  the  life  of  the  mortgagor, 
the  personal  representative  of  the  latter,  as  well  as  his  heir  or  devisee, 
should  be  a  party  to  the  Bill.  Ryland  v.  La  Touche,  2  Bligh,  R.  566, 
584 ;  Ante,  §  153,  175. 

3  Palmer  v.  Earl  of  Carlisle,  1  Sim.  &  Stu.  423,  425. 
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§  184.  Where  a  mortgagor  has  conveyed  his  equity 
of  redemption  to  trustees  for  the  benefit  of  his  otiicr 
creditors,  the  trustees  alone  are  generally  the  proper 
parties  to  a  Bill  to  redeem,  and  not  any  of  the  creditors 
entitled  under  the  trust.*  But  a  special  case  may  ex- 
jst,  in  which  such  creditors  would  lie  entitled  to  re- 
deem ;  as,  for  example,  if  the  trustees  should  collude 
with  the  mortgagee,  or  should  refuse  to  sue,  or  should 
be  insolvent.^  Other  cases  may  also  be  put.  Thus, 
where  three  persons,  A.,  B.,  and  C,  made  a  mortgage 
of  real  property  for  the  debt  of  one  of  them.  A.,  to 
D.,  and  the  other  mortgagors  took  a  mortgage  of  the 
same  property  to  indemnify  themselves  for  the  conse- 
quences of  joining  in  the  first  mortgage,  and  then  A. 
assigned  his  interest  in  the  same  property  to  three 
trustees  for  certain  scheduled  creditors,  who  were 
fifty-four  in  number ;  and  a  Bill  was  brought  by  the 
mortgagees,  B.  and  C,  against  1).,  to  redeem;  it  was 
held,  that  the  creditors  named  in  the  schedule  were 
necessary  parties  to  the  Bill,  and  were  not  sufliciently 
represented  by  the  trustees.^ 

§  185.  Hitherto,  we  have  been  considering  the  more 
simple  cases  of  Bills  to  redeem.  But,  in  many  cases, 
there  are  various  jiersons  having  a  privity  of  estate, 
under  or  with  the  mortgagor,  of  particular  inten^sts, 
not  embracing  the  whole  fee,  who  are  entitlr^d  to  re- 
deem. Such  i)ersons  have  a  clear  right  to  disengage 
the  pro{)crty  from  all  incumbrances,  in  order  to  make 
their  own  claims  Ix^neficial  or  available.  IIrn<*(*,  a 
tenant  for  life,  a   tenant  by   the  curtesy,  a  tenant  in 


•  Cooper,  Kq.  PI.  175;  Tn»ujrhton  r.  niiikc8,fl  Vcb.  573,  575. 

*  Troughton  v.  Biiikos,  0   Voh.  573,  575.     In  such  a  cmc,  the  Bill 
•hoaU  be  brought  on  behalf  of  all  the  creditors,  fur  a  few  could  nut  re- 
fer their  own  benefit.     Ihid. 

3  llolUod  V.  Baker,  3  Hare,  U.  Gb. 
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dower  in  many  cases,  a  reversioner,  a  remainder-man, 
a  judgment  creditor  having  a  lien  on  the  estate,  a  ten- 
ant by  elegit,  and,  indeed,  every  other  person,  being  a 
subsequent  incumbrancer,  or  having  a  legal  or  equita- 
ble title  or  lien  on  the  premises,  already  sulyected  to  a 
mortgage,  may  insist  upon  a  right  to  redeem,  in  order 
to  enforce  his  or  her  own  claims  and  interests  in  the 
land.^  In  such  cases,  the  plaintiff  should,  however,  for 
the  purposes  of  contribution  and  taking  a  conclusive 
account,  make  the  other  persons,  in  the  same  interest 
with  himself,  parties  (either  as  plaintiffs,  or  as  defend- 
ants, as  the  circumstances  may  require)  to  the  Bill  to 
redeem.^  A  question  has  been  made,  whether,  in  such 
cases,  the  other  parties  possessing  the  remaining  inter- 
ests are  absolutely  necessary  parties.  It  is  clear,  that 
they  are  so,  where  their  interests  may  be  affected  by 
the  decree.  And  it  has  been  recently  held,  that  they 
are  so  in  all  cases  ;  and  that  a  person  having  a  partial 
interest  in  the  equity  of  redemption  cannot,  in  the 
absence  of  the  other  parties  interested  therein,  main- 
tain a  Bill  to  redeem.*  The  probaUe  ground  of  this 
opinion  is  (for  no  reasons  are  given  for  it),  that  it  is  to 
prevent  multiplicity  of  suits,  and  is  governed  by  the 
same  reasons,  which  apply  to  other  joint  or  successive 
interests  in  the  same  subject-matter. 

§  186.  Cases  often  exist  of  successive  mortgages 
under  the  same  mortgagor.  In  such  a  case,  the  second 
or  other  subsequent  mortgagee,  has,  upon  the  princi- 
ples already  stated,  a  right  to  redeem  either  one  or  all 


1  2  Story  on  Equity  Jurisp.  §  1023 ;  2  Fonbl.  Eq.  B.  3,  ch.  1,  §  8, 
note  (p). 

»  See  I  Story  on  Equity  Jurisp.  §  484-490;  Ante,  §  72,  76,  159, 
162,  165. 

3  Henley  v.  Stone,  3  Beavan,  R.  355 ;  Ante,  §  161. 
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of  the  antecedent  mortgages.'  To  a  Bill  l)roii<;lit  by 
him  for  such  a  purpose,  the  mortgagor,  or  his  heir,  or 
other  pro|)er  representative  in  the  realty,  is  a  necessary 
party ;  for,  it  is  said,  the  natural  decree,  in  such  a  case, 
is,  that  the  second  mortgagee  shall  redeem  the  first 
mortgagee,  and  the  mortgagor  or  his  representative  in 
the  realty  shall  redeem  the  second,  or  stand  fore- 
closed.^ And  a  Court  of  Equity,  in  such  a  case, 
endeavours  to  make  a  complete  decree,  that  shall  em- 
brace the  whole  sulyect,  and  determine  upon  the  rights 
of  all  the   parties   interested  in  the  estate.^     But,  in 


I  No  prior  mortgaj^ees,  except  those,  who  are  parties  to  the  Hill,  would 
be  bound  by  the  decree.  See  the  cases  of  Fiiiley  v.  Baiik  uf  riiited 
Sutes,  II  Wheat.  R.  30i,  and  Uice  r.  Page,  2  Sim.  K.  171,  which, 
tboagh  cases  of  foreclosure,  may  furnish  an  analogy.  See  r)chil>erc  v. 
Nonroody  3  Swanst.  H.  141,  note  ;  Godfrey  r.  Chad  well,  *2  Vern.  Oil  ; 
Haines  v.  Beach,  3  John.  Ch.  R.  45U ;  Ante,  ^  1H5. 

s  Ante,  §  186  and  note. 

'  Fell  V.  Brown,  3  Bro.  Ch.  R.  27S ;  Palk  v,  Clinton,  13  Vcs.  58,  59 ; 
Fanner  v.  Curtis,  2  Sim.  R.  400  ;  llolmt  v.  Abliott,  2  P.  Will.  013  ; 
Adams  V.  St.  Lrgcr,  1  B.  &  Bcalt.  IKI,  1H5;  AnU;,  §  175;  Vn^x,^  lUO  ; 
Lord  Tharlow,  in  Fell  v.  Brown,  2  Bro.  Ch.  R.  S7H,  pinthi-d  this  diK'trinc 
so  far,  as  to  deny  the  second  mortgagee  a  right  to  rodocin.  where  th«^  heir, 
being  abroad,  could  not  be  made  a  party.  Why,  in  such  a  case,  a  decree 
might  not  be  made,  allowinf?  the  second  mortgagee  to  redeem,  without 
more,  espeeially  if  he  pmys  no  iiii>re,  it  in  nut  ea«y  to  say.  In  Palk  r. 
Clinton,  13  Ves.  54,  the  Master  of  the  Rolls  (Sir  William  (2rant),  with- 
oat  negativing  such  a  pn>ceeding  or  decree,  said  it  would  he  very  unusual, 
unless  the  mortgagor  wero  before  the  (-uurt.  A  case  might  easily  l>e 
sappoecd,  where  such  a  decree  would  l>e  the  only  pn)|)cr  decree;  ilh  where 
the  first  mnrtgafjee  wai*  in  jKLSMrsxion,  and  the  second  mortgagru  uish«*il 
to  obtain  the  p4)5s«>Mfioii,  and  to  r«-ih'i'iii ;  yet  his  own  mortgiige  was  not, 
by  any  breach  of  the  condition,  capaMe  of  lM*ing  enforced  against  tin-  mort- 
gagor. In  such  a  case,  the  mortgagor  might  lie  a  prui»<*r  party,  if  to  bu 
found ;  but  if  not  to  be  found,  it  would  hn  hard  to  say,  that  \\u*  mMMind 
morlgagoe^s  right  to  redet*m  was  8un|ionded.  l/ord  Hurdwirkf*,  in  Howuh 
V.  Wadham,  Ridg.  R«*p.  Temp.  Hardw.  I!l<»,  stated  the  grnrral  reattoniug 
for  Baking  the  heir  a  party  in  such  a  case,  in  these  wonls  :  —  *'  It  is  true, 
llMit  a  pers<m,  who  takes  a  subscMpient  security,  may  In;  com{M'lli'd  to  re- 
deem the  first ;  but  then  thi^  account  must  be  «rntire,  and  the  redemption 
entire  and  concluaivc  upon  all  parties,  and  all  the  securities  brought  bi-tore 
the  Court.     And,  in  the  present  case,  the  account  could  not  be  conclusive 
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such  a  case,  it  seems,  that  the  personal  representative 
of  the  mortgagor  would  not  be  a  necessary  party,  even 
though  it  might,  perhaps,  be  competent  to  make  him  a 

party.  ^ 

§  187.  Where  a  Bill  is  brought  to  redeem  by  the 
party  entitled  to  the  equity,  against  a  purchaser,  who 
is  asserted  to  have  had  notice  of  the  equity,  but  who 
has  purchased  from  a  person,  who  had  no  notice,  it 
seems,  that  the  proper  representatives  of  the  latter 
should  be  brought  before  the  Court,  since  their  inter- 
est may  be  affected  by  the  decree,  and  they  can  prop- 
erly set  up  the  defence  of  want  of  notice.^ 

^  188.  The  next  consideration  under  this  head  is, 
who  are  the  proper  parties  to  be  made  defendants  in 
a  Bill  to  redeem  ?  In  general  terms,  it  may  be  stated, 
that  all  persons  ought  to  be  made  parties,  whose  in- 
terests or  rights  may  be  affected  by  the  decree.*  The 
mortgagee  is,  of  course,  the  only  necessary  and  proper 


for  want  of  the  heir  of  the  mortgagor  before  the  Court,  who  may  traverse 
such  account.  And,  therefore,  the  party  who  redeems,  may  pay  such  a 
sum  to  redeem  the  term,  which,  when  examined  into,  there  may  not  be  so 
much  money  due  as  against  the  heir.  And  the  Court  will  not  lead  a  pur- 
chaser into  a  snare ;  and  the  Court  will  not  do  a  vain  thing,  that  is,  decree 
an  account  between  the  parties,  which  may  be  opened  hereafler  by  other 
parties ;  for  that  would  be  endless ;  and,  therefore,  the  Court  will  not 
make  a  decree,  till  it  can  make  a  complete  one." 

i  Fell».  Brown,  2  Bro.  Ch.  R.278;  Ante,  §84,  173,  175,  176;  Post, 
§  196. 

2  Lowther  v.  Carlton,  2  Atk.  138.  Mr.  Calvert,  in  his  Treatise  on  Par- 
ties (p.  18),  considers  this  case  as  an  anomaly,  and  says,  that  it  is  not 
correctly  reported  ;  and  he  gives  a  fuller  statement  of  it  from  the  plead- 
ings on  record,  by  which,  it  seems,  that  the  Bill  sought  an  account  of  the 
sums  received  under  the  mortgage,  in  taking  which  account  the  assignee 
of  the  mortgagee  had  a  right  to  the  assistance  of  his  assignor.  But  there 
was  a  waiver  at  the  hearing  of  any  account  of  the  rents  and  profits  re- 
ceived by  the  assignor  (Liord  Wharton),  and  Liord  Hardwicke  put  his 
decision  expressly  on  the  other  ground. 

3  See  Calvert  on  Parties,  ch.  3,  §  6,  p.  179-187;  Edwards  on  Par- 
ties, 87-98. 
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party  in  all  cases,  where  there  is  no  other  outstanding 
interest  under  him.  If  the  mortgage  is  in  fee,  and 
the  mortgagee  is  dead,  the  heir  at  law  of  the  mortga- 
gee, or  other  person,  in  whom  the  legal  estate  is  vest- 
ed by  devise  or  otherwise,  must  be  made  a  pcirty ;  be- 
cause he  has  the  legal  title,  and  is  to  be  Imund  by 
the  decree.  And  the  personal  representative  of  the 
mortgagee  also  must  be  made  a  party ;  because,  gener- 
ally, he  is  entitled  to  the  mortgage  money,  when  paid, 
as  it  is  to  be  returned  to  the  same  fund,  out  of  which 
it  originally  came.^  But  if  the  mortgage  is  of  a  term 
of  years,  created  by  the  owner  of  the  fee,  the  per- 
sonal representative  of  the  mortgagee  only,  without 
the  heir  at  law,  is  the  proper  party ;  for  he  alone  is 
interested  in  the  term,  unless  the  term  has  been  dis- 
posed of  in  favor  of  third  {)ersons ;  in  which  case  they 
also  should  be  made  parties.^ 

^  189.  Where  the  mortgage  has  been  absolutely  as- 
signed by  the  mortgagee,  without  the  authority  and 
privity  of  the  mortgagor,  it  is  not  necessary,  in  a  Bill 
brought  by  the  latter  to  redeem,  to  make  any  i)erson 
Init  the  last  assignee  a  party  to  the  Bill,  however  many 
mesne  assignments  have  been  made;  for,  in  such  a 
case,  the  last  assignee  is  understood  to  have  contract- 
ed, not  only  to  stand  in  the  place  of  the  original  mort- 
gagee, and  to  n?prosent  him,  but  also  to  stand  in  the 
place,  and  as  the  representative  of  all  the  other  mesne 
assignees,  until  the  tide  was  taken  by  himself;  and 
he  may  accordingly  be  decreed  to  convey.*  Where 
the  assignments  have  biMui  made  with  the  authority 


•  (hooper,  Va\.  1*1.  37;  Anon.  2  FnuMii.  .V2;  Clarkson  r.  Howyi  r,  *J 
Vein.  6G  ;  Dexter  V.  Arnnhl.  I  Suinnfr,  K.  10!). 

*  OalMani  r.  Fallow  a,  1  Husb.  &  Myliio,  741 ;  Tuoprr,  l]*\.  1*1.  37. 

'  Hill  V.  Adams,  3  Atk.  3D;  ChanibL'ra  r.  (ioldwin,  0  V<-h.  ;!()h,  efii); 
Bishop  of  Winchmiter  r.  Hcavor.  3  Voh.  315.  3ir.. 
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and  privity  of  the  mortgagor,  whether  any  intermedi- 
ate assignees  should  be  made  parties  or  not,  must  de- 
pend upon  circumstances,  that  is  to  say,  whether  they 
have  any  interests,  which  are  recognized,  and  to  be 
asserted  and  protected;  for  if  the  assignments  are 
absolute,  and  the  amount  due  on  the  mortgage  is 
clearly  stated  and  admitted  in  the  assignments,  there 
is  no  ground,  on  which  either  the  original  mortgagee, 
or  the  mesne  assignees,  need  be  made  parties,  since 
there  is  nothing  to  settle  between  them. 

^  190.  But  where  the  mortgagor  seeks  in  his  Bill 
an  account  of  rents  and  profits,  or  other  sums  received 
by  the  mortgagee  before  the  assignment,  the  mortga- 
gee should  be  made  a  party  to  the  Bill,  as  well  as  the 
assignee ;  for  he  is  a  necessary  party  to  the  account  J 

^191.  Where  the  mortgagee  has  not  assigned  his 
whole  interest  in  the  mortgaged  property,  but  he  re- 
tains an  interest  in  it  in  part,  he  is  a  necessary  party, 
as  well  as  the  assignee,  to  a  Bill  to  redeem.^  So, 
where  there  are  successive  mortgages,  the  second 
embracing  a  part  only  of  the  estates  comprehended  in 
the  first ;  if  the  second  mortgagee  brings  a  Bill  to  re- 
deem the  first  mortgagee,  and  the  equity  of  redemp- 
tion of  the  mortgagor  in  the  different  estates  has  be- 
come vested  in  different  persons,  all  of  them  should 
be  made  parties  to  the  Bill ;  for  they  are  all  interested 
in  taking  the  account.^ 

§  192.  Where  the  mortgagee  has  assigned  his  whole 
interest  upon  certain  trusts,  the  trustee,  and  cestuis  que 


1  Anon.  2  Frcem.  R.  59 ;  Lowther  v,  Carlton,  2  Alk.  139. 

9  Hobart  V.  Abbott,  2  P.  Will.  643  ;  Norrish  v.  MarshaJl,  5  Madd.  R. 
475. 

3  Palk  V.  Clinton,  12  Yes.  48;  Cholmondeley  c.  Clinton,  2  Jac.  & 
Walk.  134. 
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trust  (or  beneficiaries),  are  equally  necessary  parties  to 
the  Bill  to  redeem.^ 

^  193.  (2.)  In  the  next  place,  who  arc  the  proper 
parties  on  a  Bill  to  foreclose  a  mortgage.^  And  first, 
as  defendants.  And  here,  the  same  general  doctrine 
may  be  asserted,  that  ail  persons,  whose  interests  arc 
to  be  affected  or  concluded  by  the  decree,  ought  to  be 
made  parties.  Therefore,  all  persons,  having  an  in* 
terest  in  the  equity  of  redemption,  should  Ik)  made 
|iarties  to  a  Bill  of  foreclosure,'  and  a  fortiori  to  a  Bill 
to  sell  the  mortgaged  property;  for  it  will  not  in 
general  be  sufficient,  if  the  equity  of  redemption  is 
conveyed  or  devised  to  a  trustee  in  trust,  to  bring  him 
before  the  Court ;  but  the  cestuis  que  trust  (the  l)enefi- 
ciarics)  also  should  be  made  parties.^  If,  on  the  other 
hand,  the  cestuis  que  trust  are  brought  l)efore  the  Court, 
it  should  seem,  that  the  trustees  are  not  indispensa- 
Ue  parties.^  So,  if  the  equity  of  redemption  bi»longs 
to  diflercnt  persons  as  donsecs,  or  as  legatees,  having 
charges  thereon,  all  of  them  should  l)c  joined  as  de- 
fendants.'' And  hence  it  has  been  asserted  to  l)e  the 
general,  (although  not  the  universal)  nile,  that  all  in- 
cumbrancers, as  well  as  the  mortgagor,  should  bo 
made  parties,  if  not  as  indispensable,  at  least  as  pro|)er 
parties  to  such  a  Bill,  whether  they  are  prior  or  sub- 


»  Whistler  r.  W«;l»b,  Bunb.  H.  53;  Wciherell  v.  CollinR,  3  Maihl.  U. 
2&5;  Drew  v.  Hainan,  5  Price.  K.  31». 

■  See  CiWert  un  Parties,  rh.  3.  §  fi,  p.  179-187;  Ktlwanls  on  Par- 
tiee,  87-06. 

S  Caherley  v.  Phpl|m,  A  Mu<M.  331  ;  Whintlerr.  Webb,  Hiinb.  R.  .'iS ; 
Howes  V.  Wsdham.  Ridp.  Rep.  Temp.  Hardw.  190. 

*  Ibid. ;  Poul,  §  'jn7. 

>  Slide  V.  Rlg(7,  3  Hare,  R.  36.  Sec  aliio  Holland  v.  Baker.  3  Harp, 
R.  68,  73. 

•  McGowD  V.  Yurks,  0  John.  Cb.  R.  4S0. 
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sequent  incumbrancers.*  There  are  certainly  some 
acknowledged  exceptions ;  such,  for  example,  as  where 
a  second  mortgagee  brings  a  Bill  to  foreclose  against 
the  mortgagor,  and  a  third  mortgagee ;  for  in  such  a 
case  the  first  mortgagee  need  not  be  made  a  party .^ 
And  it  may  now  well  be  doubted,  whether  in  any  case 
it  is  necessary  for  a  puisne  mortgagee,  who  seeks  to 
sustain  a  Bill  of  foreclosure  against  the  mortgagor  and 
subsequent  mortgagees  to  himself,  to  make  any  prior 
mortgagee  to  himself  a  party  to  the  Bill.*  If,  indeed, 
any  incumbrancers  (whether  prior  or  subsequent)  are 
not  made  parties,  the  decree  of  foreclosure  does  not 
bind  them,  as,  also,  a  decree  of  a  sale  would  not.  The 
prior  incumbrancers  are  not  bound  ;  because  their  rights 
are  paramount  to  those  of  the  foreclosing  party.^  The 
subsequent   incumbrancers    are    not   I)ound;    because 


1  Finley  v.  Bank  of  United  States,  11  Wheaton,  R.  304;  Bishop  of 
Winchester  v.  Beavor,  3  Ves.  315-317;  Haines  v.  Beach,  3  John.  Ch. 
R.  459 ;  Bishop  of  Winchester  v.  Paine,  11  Ves.  198;  Mondey  v.  Mon- 
dey,  1  Ves.  &  Beam.  223 ;  Cockes  v.  Sherman,  2  Freem.  R.  14;  S.  C. 
Sherman  v.  Cox,  3  Ch.  Rep.  83  [46];  Ensworth  v.  Lambert,  4  John. 
Ch.  R.  604  ;  McGown  v.  Yorks,  6  John.  Ch.  R.  450.  But  see  Rose  v. 
Page,  2  Sim.  R.  471  ;  Odell  v.  Graydon,  6  Bro.  Pari.  R.  67,  Tomlin's 
edit. ;  Ante,  ^  164. 

2  Rose  V.  Page,  2  Sim.  R.  471 ;  Delabere  v.  Norwood,  3  Swanst.  R. 
144,  note.     See  Post,  note  (1) ;  Calvert  on  Parties,  ch.  1,  ^  1,  p.  13,  14. 

3  In  Richards  v.  Cooper,  15  Beavan,  R.  304,  it  was  held,  that  a  puisne 
mortgagee  may  sustain  a  Bill  of  foreclosure  against  the  mortgagor  and 
mortgagees  subsequent  to  himself,  without  making  the  prior  mortgagee  a 
party.  Indeed  it  is  not  easy  to  perceive  any  very  good  reason,  why  in 
such  a  case  any  subsequent  mortgagee  should  be  positively  required  to  be 
a  party,  although,  at  the  election  of  the  plaintiff,  he  may  properly  be 
made  a  party.  It  is  one  thing  to  allow  a  subsequent  mortgagee  to  be 
made  a  party,  and  quite  another  thing  to  insist,  that  he  must  be.  The 
reason  for  the  distinction  is  stated  in  the  text.  See  also  Slade  v.  Riggf 
3  Hare,  R.  35,  38. 

4  Finley  v.  Bank  of  United  States,  11  Wheaton,  R.  304 ;  Delabere  v, 
Norwood,  3  Swanst.  R.  144  ;  Shepherd  v.  Guinnett,  3  Swanst.  R.  151 ; 
Rose  V.  Page,  2  Sim.  R.  471. 
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their  interests  would  otherwise  be  concluded  without 
any  opportunity  to  assert  or  protect  them.* 


*  Haines  v.  Beach,  3  John.  Ch.  R.  459  ;  Draper  v.  Earl  of  Clarendon, 

5  Vera.  518;  CMnlfrcy  v.  Ch.iilw*?!!,  2  Vcrii.  001 ;  Morret  r.  Westrriie,  2 
Vera.  6fi3  ;  Hohart  v.  Abboil,  2  P.  Will.  013  ;  Sherman  v.  Cox,  3  Ch.  R. 
83  [40];  S.  C.  Cockes  v.  Sherman,  2  FretMn.  11,  Mr.  Ilovendcn's  note. 
In  BiUfl  of  foreclosure,  it  is  usual  to  put  an  interro<;atory  to  the  mortgagor, 
&c.,  whether  there  are  any,  and  what  incunihrancers ;  and  if  the  answer 
states  any,  it  has  always  hi't^n  the  practice  to  make  them  parties.  Per  coun- 
sel argyrndo  in  Bishop  of  Winchester  r.  Beavor,  3  Yes.  315.  There  is  a 
reaaoB  stated  by  Lord  A I  van  ley  in  this  case,  why  they  should  be  made 
parties;  and  that  is,  that  otherwisu,  if  the  mortgagor  should  redeem,  the 
Court  would  be  guilty  of  the  injustice  of  com^K'Hing  the  mortgagee  to 
reeonvey  to  the  mortgagor,  where  it  would  appear  by  his  own  answer, 
that  he  had  no  right  to  it,  whereby  he  might  posscHs  the  legal  title,  and 
thus  keep  off  thereby  the  other  incumbrancers.  If  the  mortgagor  is  an 
infaot,  the  Court  will  inquire  by  the  Master,  if  it  is  fur  his  interest  to 
have  a  sale,  and  if  it  is,  will  decree  a  sale.     Mondey  v.  Mondey,  1  Ves. 

6  Beam.  233.  See  also  Goodier  i;.  Ashton,  18  Ves.  H3.  In  the  former 
case,  the  sale  was  by  consent.  In  America,  it  is  a  common  course  to  de- 
cree a  sale,  instead  of  a  foreclosure,  as  well  in  the  case  of  adults  as  of 
iDfanta.  Mills  r.  Dennis,  3  John.  C|i.  R.  307.  BrinckerhofTr.  Thalha- 
mer,  S  John.  Ch.  R.  4^0.  In  Rose  p.  Pa:ie,  2  Sim.  R.  471,  the  Vice- 
Chancellor  decided,  that  to  a  Hill  by  a  si'cond  mortgagee  to  foreclose 
against  the  mortgagor  and  a  third  mortgagfe,  the  first  mortgagee  was  not 
a  aeceaaary  party,  liccause  his  rights  were  paramount.  The  same  point 
waa  decided  as  to  prior  annuitants  in  Delabere  v.  Norwood,  3  Swanst.  R. 
Ill,  note ;  and  a  distinction  was  there  taken  between  prior  annuitants  and 
aabaequent  annuitants,  the  latter  being  prup'r,  though  not  necesHary  par- 
ties; for  they  are  compellable  to  join  in  the  sale  of  the  mortgaged  property. 
The  eaaea  id  the  text  in  3  Ves.  315,  11  Wheat.  R.  304.  3  John.  Ch.  45U, 
aeem  to  treat  all  inrrumbmnrers  as  necessary  parties.  Perhaps  all  the 
authorities  may  lie  reconciled  by  considering  all  ineunibrancers  propter  par- 
liea, although  not  in  all  cujm's  indihi>en»«abln  partii's.  See  1  HarrlMuuCh.  Pr. 
hy  Newl.  p.  30,  edit.  Ihoh.  Sinci;  the  pn-ec-ding  n>marks  were  written,  I 
hate  read  Mr.  Calvert's  olnMT\ations  on  the  same  subjeet.  (T.-tlv.  on 
Partiea  in  fv{.  12H.13H.)  He  has  made  a  mllrriion  of  th**  authorities 
applicable  to  the  pomt«  how  far  nil  sub}4e(|urnt  incumbraiirtTs  should  bo 
made  partiea.  Thefir  authoritifs  are  not  all  eiisily  n^conrilabb; ;  an«l  Mr. 
Calvert  has  diHlnrvd  the  conrlusion  from  a  review  of  all  of  thrni.  that  the 
qoeatioD  is  still  left  undfcidt'd  m  Kn^'land.  Two  propohitions  are  stated 
hy  him  to  In*  clear.  (I.)  That  mort}!:it'i>fN  have  been  allow «d  to  forc- 
ekiee  iu  the  absenci:  of  •iiibsi'tpii-nt  inrunibrancers ;  for  which  hf  rites 
Needier  V.  Ileeblr.  1  Ch.  ('as.  2«.i«.» ;  Rosr.irick  v.  Barton,  I  Ch.  C.is.  217  ; 
Greahold  v.  Marsham,  2  Ch.  Cas.  171 ;  <;<ickes  v.  Sherman.  2  Freein.  R. 
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^  194.  Upon  similar  grounds,  if  there  is  a  principal 
mortgage,  and  another  mortgage  as  collateral  security 
for  the  former,  both  mortgagors  must  be  made  parties 
to  a  Bill  of  foreclosure ;  for  the  second  mortgagor  has 
a  right  to  redeem,  and  be  present  at  the  account,  to 
prevent  the  burden  ultimately  falling  on  his  estate  to  a 
larger  amount,  than  the  first  estate  might  be  sufficient 
to  satisfy.^  But  incumbrancers,  who  become  such  pen- 
dente lite^  are  not  deemed  necessary  parties,  although 
they  are  bound  by  the  decree;  for  they  can  claim 
nothing,  except  what  belonged  to  the  person,  under 
whom  they  assert  title,  since  they  purchase  with  con- 
structive notice ;  and  there  would  be  no  end  to  suits,  if 
a  mortgagor  might  by  new  incumbrances,  created  pen^ 
dente  lite,  require  all  such  incumbrancers  to  be  made 
parties.*  For  a  similar  reason,  if  a  mortgagee  has  de- 
signedly made  several  conveyances  in  trust,  in  order  to 

13;  S.  C.  3  Ch.  Rep.  83  [46];  Lomax  v.  Hide,  2  A'^ern.  185;  Draper  v. 
Clarendon,  2  Vem.  618  ;  Godfrey  v,  Chadwell,  2  Vern.  601,  and  Morret 
V,  Westeme,  2  Vern.  661.  (2.)  That  the  decree  of  foreclosure  is  not 
conclusive  upon  subsequent  mortgagees,  who  are  absent ;  and  that  upon 
proof  of  collusion  they  have  been  allowed  to  open  the  account ;  for  which 
he  cites.  Needier  v.  Decble,  1  Ch.  Cas.  299 ;  Cockes  v.  Sherman,  2 
Freem.  14  ;  Lomax  v.  Hide,  2  Vem.  185 ;  Draper  v.  Clarendon,  2  Vern. 
518.  Upon  principle,  he  thinks,  that  subsequent  incumbrancers  are  not 
necessary  parties,  although  it  may  bo  proper  to  make  them  parties  with  a 
view  to  a  final  settlement  of  the  rights  of  all  the  persons  in  interest. 
There  is  much  good  sense  in  this  conclusion,  as  well  as  in  the  reasoning, 
by  which  he  sustains  it.  Perhaps,  the  solicitude  of  Courts  of  Ek|uity  to 
make  a  final  settlement  of  the  rights  of  all  persons  interested  in  such  a 
suit  has  carried  them  to  an  extent  scarcely  justifiable  in  point  of  principle 
or  convenience.  Lord  Alvanley  seems  to  have  felt  this,  when,  in  the 
Bishop  of  Winchester  v.  Beavor,  3  Ves.  jr.  317,  he  said;  *'Th^  usual 
and  common  practice,  almost  without  exception,  is,  to  make  all  incumbran- 
cers parties.  I  hope,  that  the  Court  is  not  bound  to  insist  upon  all  incum- 
brancers being  parties."     See  Ante,  §  148,  175,  186. 

1  Stokes  V.  Clendon,  3  Swanst.  150 ;  S.  C.  cited  in  2  Bro.  Ch.  R.  276, 
Mr.  Belt's  note. 

9  Bishop  of  Winchester  r.  Paine,  11  Ves.  194,  197  ;  Garth  v.  Ward, 
2  Atk.  174. 
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entangle  the  title,  and  to  render  it  difficult  for  the  mort- 
gagor or  his  representatives  to  redeem,  the  Court  will 
not  hold  the  plaintiff  bound  to  trace  out  all  the  persons, 
who  have  an  interest  in  such  trusts,  in  order  to  make 
them  parties.'  The  same  principle  would  sc^em  to  ap- 
ply to  the  converse  case  of  a  mortgagor,  creating  such 
tnist  conveyances  in  order  to  entangle  the  title,  and  to 
prevent  the  mortgagee  from  a  foreclosure;  for  in  such 
a  case  the  acts  would  1x3  treated  as  a  fraud  U])on  the 
rights  of  the  other  party. 

^  195.  It  follows  of  course  from  what  has  been  al- 
ready  suggested,  that  u{Km  a  Bill  of  foreclosure  the 
mortgagor  himself  is  a  necessary  party,  as  well  as  the 
incumbrancers,  whenever  he  possesses  any  right,  which 
may  be  affected  by  the  decree ;  for  he  is  a  proi)er  party 
to  the  account  of  what  is  due  on  the  mortgage ;  and 
ultimately  he  is  entitled  to  redeem  against  all  the  in- 
cumbrancers, as  the  person  having  the  ultimate  in- 
terest.' And,  besides,  (as  has  lx!cn  already  stated,) 
the  ordinary,  or,  as  it  is  usually  expressed,  the  natural 
decree  in  such  a  case  is,  that  the  mortgagor  shall  l)e 
foreclosed,  if  he  does  not  redeem  the  otlicT  mortgagees, 
who  are  before  the  Court.^ 

^  196.  If  the  mortgagor,  who  is  owner  of  the  fee. 


1  Tales  V.  Hainhly.  2  Atk.  237. 

*  Ilallork  V.  Smith,   I  Jcihn.  (*h.  R.  mil;   Fanner  r.  TurtiH,  2  Sjni. 
R.  466;  Fell  9.  Drown,  *J  Un>.  Ch.   R.  'J7H  ;   P:ilk  v.  diiiton,   V2  Vok. 

'  Ibid. ;  Ante,  §  IHO.  Whrrp  the  Hill  to  forrcloRC  in  brnuL'lit  by  a 
■eeood  manf^^cw,  the  heir  of  thp  inort«;n^ror  in  a  n(>rcK5ary  party.  thniif;h 
the  aeeoiid  mortirafrc  c(»in|iriiioK  only  a  part  of  the  cKtau^s  in  tht*  finit 
iB«irtg«ge.  Palk  p.  dintnn.  12  Vrn.  48,  6H.  h  in  not  imiNirtant  in  this 
respect,  whether  thu  mort^airf  In*  in  fee.  or  by  the  creation  of  a  trrm  of 
yemiB  in  the  mnrt^ci'i! ;  for  the  hrir  in  earh  rase  must  be  made  a  party, 
ae  he  slone  in  intemtteil  ;  and  the  {N'monal  rrpresK'ntativc  ban  notbinj;  in 
the  term  m  created,  any  more  than  in  the  fee.  Dradshaw  v.  Out  ram, 
13  Vcs.  S35. 
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should  die,  his  heir  is  an  indispensable  party  to  a  Bill 
to  foreclose ;  so  that,  if  he  be  without  the  jurisdic- 
tion of  the  Court,  the  cause  cannot  be  further  pro- 
ceeded in.^  But,  ordinarily,  it  is  not  necessary  to 
bring  the  personal  representative  of  the  mortgagor,  in 
such  a  case,  before  the  Court ;  for  the  heir  alone  has  a 
right  to  the  equity  of  redemption,  which  it  is  sought  to 
foreclose ;  and  the  mortgagee  is  under  no  obligation  to 
intermeddle  with  the  personal  assets,  or  to  seek  an  ac- 
count thereof.^  If  the  heir  would  have  the  benefit  of 
any  payments  made  by  the  mortgagor,  or  his  personal 
representative,  he  must  establish  it  by  proofs;  and  he 
has  no  right  to  insist,  that  in  such  a  suit  the  personal 
representative  shall  be  joined  to  relieve  him  by  pay- 
ment out  of  the  personal  assets;  but  he  must  bring  his 
own  Bill  against  such  representative  for  such  a  relief.* 
The  only  cases,  in  which  the  personal  representative  is 
necessary  to  be  made  a  party  to  a  Bill  of  foreclosure, 
seem  to  be,  where  he  has  an  interest  in  the  equity  of 
redemption;  as,  for  example,  where  the  mortgagor  was 


'  Fell  V.  Brown,  2  Bro.  Ch.  R.  276,  278 ;  Howes  v.  Wadham,  Ridg. 
Rep.  Temp.  Hardw.  199;  Palk  v.  Clinton,  12  Yes.  48,  58;  Farmer  v, 
Curtis,  2  Sim.  R.  466.  But  see  in  Leonard  v.  Morris,  9  Paige,  R.  90, 
the  effect  of  the  New  York  statutes  on  this  subject. 

2  Ante,  §  175. 

3  Buncombe  v.  Hanstey,  3  P.  Will.  333,  Mr.  Cox's  note;  Ante,  §  175, 
186.  But,  although  the  personal  representative  ordinarily  is  not  in  such 
a  case  a  necessary  party,  the  mortgagee  may  at  his  election  make  him  a 
party,  and  seek  payment  of  the  money  out  of  the  personal  assets,  and  the 
deficiency  only  against  the  heir.  Bradshaw  v.  Outram,  13  Ves.  235.  In 
1  Harris.  Ch.  Pr.  by  Newland,  p.  30  (1808),  it  is  said,  that  to  a  Bill  for 
the  sale  of  mortgaged  property,  the  personal  representative  of  the  mort- 
gagor must  be  a  party ;  for  the  personal  estate  must  be  first  applied  and 
exhausted,  before  the  Court  will  decree  the  real  estate  to  be  sold ;  and  for 
this  is  cited  a  MS.  opinion  in  Daniel  v.  Skipwith.  The  same  point  was 
decided  in  Christopher  v.  Sparke,  2  Jac.  &  Walk.  229.  What  is  the 
true  ground  of  this  distinction  between  a  decree  to  foreclose,  and  a  decree 
to  sell  ?     Ante,  §  175. 
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possessed  of  a  term  of  years,  which  he  has  mortga<;e(] ; 
for  in  such  a  case,  the  equity  belongs  to  the  personal 
representative,'  and  i)aynicnt  is  sought  out  of  the  per- 
sonal assets;^  or  where  the  Bill  seeks  not  only  a  fore- 
closure, but  a  decree  against  the  personal  represeiit<i- 
tives  for  any  deficiency  in  the  estate  to  pay  the  debt.' 
If  the  mortgage  comprises  both  freehold  and  leasehold 
estates,  the  heir  and  the  |)ersonal  representative  must 
both  be  made  parties  to  the  Bill  to  foreclose,  as  indeed 
they  would  be  to  a  Bill  to  redeem/ 

^  197.  Where  the  mortgagor  has  conveyed  his 
equity  of  redemption  absolutely,  the  assignee  only  need 
be  made  a  i)arty  to  the  Bill  to  foreclose.  If  the  mort- 
gagor has  devised,  or  conveyed  the  mortgaged  property 
in  trust,  the  trustees,  as  well  as  the  cestuis  que  trust  (or 
beneficiaries),  are  necessary  parties  to  the  Bill  to  fore- 
close.' If  he  has  assigned  the  equity  in  the  different 
estates  mortgaged  to  several  persons,  they  must  all  be 
brought  before  the  Court  as  parties,  if  the  foreclosure  is 
sought  of  all  the  estates.^  So,  if  the  mortgagor  has 
assigned  his  equity  absolutely  to  several  [>ersons  jointly, 
they  must  all  be  made  parties.^  If  the  mortgagor  has 
become  bankrupt,  and  his  estate  is  assigned  under  the 
bankrupt  laws,  his  assignees  only  need  Ije  made  parties 
to  the  Bill.' 

^  198.  Where  the  mort<ragor  has  devised  his  estate 

>  Bniishaw  r.  (Mitram,  13  Vea.  *J:i:i. 

*  Bradshaw  r.  Oiitrnm,  13  Vrs*.  *J35;  ('holmdndrlcv  r.  Clinton,  2  Jar. 
St  Walk.  135. 

'  Leonard  v.  Morris,  t)  Pai(?r,  R.  !N). 

4  Rohina  v.  HodjriHin,  ritra  1   HarrtH.  Th.   Pr.   hy  Scvi\.  30  (HOH); 
Ante,  i  IH2. 
^  Giflard  v.  Hon,  1  Srh.  Al  lAifr.  3H> ;  Post,  6  ^07. 

*  Ante,  §  1(^2. 
7  Ibid. 

*  Adama  w.  Hulhrook,  1  Harris.  Ch.  Pr.  by  Nvwl.  30  (|nOk);  Ante. 
4  189. 
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in  strict  settlement,  it  will  be  sufficient  to  bring  the 
persons  entitled  to  the  life  estate,  and  other  prior  in- 
terests, and  the  persons  in  esse,  who  have  the  first 
estate  of  inheritance,  before  the  Court.^  And  where 
the  estate  is  entailed,  it  is  sufficient  to  bring  the  first 
tenant  in  tail  in  esse  before  the  Court,  if  there  be  no 
prior  estates ;  for  in  such  cases  he  is  treated,  upon  the 
principles  already  stated,  as  sufficiently  representing 
all  the  interests  of  all  the  persons  claiming  in  privity 
under  the  mortgagor,  in  a  Bill  to  foreclose.^ 

^  199.  Secondly;  let  us  next  consider,  who  are  the 
proper  parties,  as  plaintiffs,  to  a  Bill  to  foreclose.  And, 
generally,  it  may  be  said,  (as  has  been  already  stated,) 
that  all  those,  who  have  an  interest  in  the  mortgage, 
and  may  be  affected  by  the  decree,  are  proper  parties.* 
If  the  mortgagee  alone  has  any  interest,  he  is,  of  course, 
the  only  necessary  party.  If  the  mortgagee  has  made 
an  under  mortgage,  as  a  security  for  a  smaller  sum  than 
is  due  on  the  mortgage,  and  the  under  mortgagee 
brings  a  Bill  to  foreclose,  the  original  mortgagee  is  a 
necessary  party ;  because  the  latter  has  a  right  to  re- 
deem the  under  mortgagee ;  and  thus,  also,  a  second 
account  of  what  is  due  upon  the  original  mortgage  is 
prevented.^  If  the  mortgagee  has  assigned  the  mort- 
gage absolutely,  the  assignee  or  assignees  only  seem  to 
be  indispensable  parties.^ 


1  Blount  V.  Earl  of  Winterlon,  1  Harris.  Ch.  Pr.  by  Newl.  29  (1808)  ; 
Cholmondeley  r.  Clinton,  2  Jac.  &  Walk.  133. 

a  Ante,  §  144-146;  Yates  v.  Hambly,  2  Atk.  238;  Reynoldson  v. 
Perkins,  Ambler,  R.  563;  Gore  v.  Stackpole,  1  Dow.  R.  18;  Hopkins 
V.  Hopkins,  1  Atk.  590;  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  133; 
Fish  wick  v.  Lowe,  1  Cox,  R.  411. 

3  Ante,  ^  193 ;  Call  v.  Mortimer,  1  Harris.  Ch.  Pr.  by  Newl.  30 
(1808) ;  Leonard  v.  Morris,  9  Paige,  R.  90. 

*  Hobart  V.  Abbott,  2  P.  Will.  643 ;  Cooper,  Eq.  PI.  37. 

5  Lewis  r.  Nangle,  2  Ves.  231 ;  S.  C.  Ambl.  R.  150;  Ante,  §  153. 
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^  200.  If  the  mortgagee  is  dead,  his  personal  repre- 
sentative is  the  proper  plaintiff  to  bring  the  Bill ;  for, 
ordinarily,  the  mortgage  money  belongs  to  the  i)er- 
sonal  assets,  and  draws  after  it  the  mortgaged  estate, 
as  an  incident.^  But  if  the  mortgage  be  of  a  fee,  the 
heir  also  of  the  mortgagee  is  a  necessary  party  (either 
as  plaintiff,  or  as  defendant);  for  he  is  the  owner  of 
the  legal  title,  although  but  a  trustee  for  the  personal 
representative ;'  and,  if  the  mortgage  is  redeemed,  he 
alone  is  competent  to  reconvey.' 

§  201.  And  it  may  be  generally  stated,  that  all  per- 
sons, who  have  the  legal  interest  in  the  mortgage,  as 
well  as  those,  who  have  the  equitable  interest  therein, 
are  necessary  parties  to  a  Bill  to  foreclose.  There 
can  be  no  redemption  or  foreclosure,  unless  all  the  per- 
sons entitled  to  the  whole  mortgage  money  are  b<.*fore 
the  Court.  Thus,  for  example,  a  person,  entitled  to  a 
part  only  of  the  mortgage  money,  cannot  file  a  Bill  to 
loreclose  the  mortgage  as  to  his  own  part  of  the  mon- 
ey ;  hot  all  the  other  persons  in  interest  must  l)e 
made  parties/  So,  if  the  mortgage  has  been  made  to 
a  trustee  in  trust,  all  the  cestuis  que  trust  (or  l)enoficia- 
ries)  should  be  made  parties,  as  well  as  the  trustee,  to 
the  Bill  to  foreclose.^ 

§  202.  Upon  the  same  ground,  if  the  mortgagee,  or 
his  assignee,  has  by  deed  or  will  setded  the  mortgaged 


1  Freake  r.  lIonK y,  2  Freem.  R.  ISO ;  S.  C.  2  Vq.  Abrid^r.  77;  1  (')i. 
Cu.  51;  Bradahaw  v.  Outrun,  13  Yes.  234. 

'  Seoct  V.  Nicdll,  3  Kuss.  47ri;  WckmI  o.  Williamn,  4  Madi).  U.  Ihi;  ; 
Clarkaofi  v.  Bowycr,  2  Vcrn.  fi7;  Meeker  v.  Tanton,  2  Ch.  (as.  2!i ; 
Ante,  4  74,  a. 

3  Ibid. 

4  Palmer  V.  Earl  of  Carlinle,  1  Sim.  &  Stu.  42fi;  Win((  v.  DavJH, 
7  Greenl.  R.  31  ;  Ixiwe  v.  Morf^an,  1  Uru.  Ch.  R.  3«8. 

A  Woodff.  Williams,  4  Madd.  R.  im;  Imwe  v.  Monran,  1  Hm.  i'h. 
R.  368.    But  aee  Montgomorie  v.  Karl  uf  Bath,  3  Ves.  5G0;  Post,  §  207. 

EQ.  PI..  30 
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estate  in  strict  settlement,  the  first  person  in  esse^  en- 
titled to  a  vested  estate  of  inheritance  in  remainder, 
and  all  persons  entitled  to  prior  estates,  and  their 
trustees,  if  there  are  any,  are  necessary  parties  to  the 
Bill  of  foreclosure.* 

^  203.  Sixthly,  in  cases  of  Legacies  and  Charges  un- 
der Wills.^  We  have  already  had  occasion  to  antici- 
pate much,  which  would  be  appropriate  to  this  head, 
and  to  state,  that  in  the  case  of  a  pecuniary  legacy,  no 
other  person,  except  the  executor,  is  ordinarily  a  neces- 
sary party  to  a  Bill  to  enforce  the  payment  of  it  out  of 
the  assets.^  But  if  there  is  a  deficiency  of  assets,  and 
it  so  appears  by  the  Bill,  the  Bill  should  either  make 
all  the  other  legatees  parties  to  the  suit  by  name, 
or  it  should  be  brought  on  behalf  of  all  of  them ;  so, 
that  they  may  have  their  rights  ascertained,  and 
otherwise  have  the  benefit  of  the  decree.^  So,  where 
several  legacies  are  given,  which  are  to  be  increased 
or  diminished  according  to  the  state  of  the  funds,  it  is 
proper,  that  a  Bill,  filed  by  one  legatee,  should  be  on 
behalf  of  all.* 

^  204.  We  have  also  seen,  that  where  the  residue 
is  bequeathed  to  several  legatees,  all  of  them  should 


1  Blount  V.  Earl  of  Winterton,  1  Harris.  Ch.  Pr.  by  Newl.  29 
(1808);  Ante,  ^  144-147. 

9  See  Calvert  on  Parties,  ch.  3,  ^  4,  p.  172-  175 ;  Edwards  on  Par- 
ties, 136  - 140. 

3  Ante,  §  105,  138,  139 ;  Wiser  r.  Blachley,  1  John.  Ch.  R.  438 ; 
Peacock  v.  Monk,  1  Ves.  127 ;  Mitf.  Eq.  PI.  by  Jeremy,  168,  171 ; 
Wainwright  v.  Waterman,  1  Ves.  jr.  312 ;  Lawson  v.  Barker,  1  Bro.  Ch. 
R.  303 ;  Attorney-General  r.  Ryder,  2  Ch.  Cas.  178  ;  Court  v.  Jeffrey, 
1  Sim.  Sl  Stu.  105. 

*  Ante,  §  100 ;  Brown  v.  Ricketts,  3  John.  Ch.  R.  553 ;  Fish  v.  How- 
land,  1  Paige,  R.  20;  Egberts  v.  Wood,  3  Paige,  R.  517,  520;  Mitf. 
Eq.  PI.  by  Jeremy,  168. 

^  Brown  v,  Ricketts,  3  John.  Ch.  R.  553.  But  see  Haycock  v. 
Haycock,  2  Ch.  Cas.  124. 
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ordinarily  be  made  parties,  either  by  name,  or  by  a 
suit  in  behalf  of  all ;  and,  that  the  same  rule  applies  to 
the  case  of  distributees,  claiming  in  a  case  of  intesta- 
cy ;  for  in  such  cases  there  is  a  common  interest  in  all 
of  them.'  Upon  these  points,  therefore,  we  need  not 
dwell.  For  the  like  reason,  where  there  are  various 
appointees  of  personal  property  under  the  will  of  a 
Jemit  cavertj  they  should  all  be  made  parties  to  a  Bill 
against  her  personal  representative,  to  enforce  their 
claim.* 

§  205.  Where  legacies  are  by  a  will  made  a  charge 
on  the  real  estate  in  the  hands  of  the  heir  or  devisee, 
the  heir  or  devisee  entitled  to  the  real  estate  must  of 
course  be  a  party  to  any  Bill  to  enforce  the  charge  ; 
and  the  executor  also  must  be  a  party,  if  the  personal 
assets  are  not  exonerated  from  the  charge,  as  the  pri- 
mary fund.'  To  such  a  Bill,  all  the  legatees,  who  are 
entitled  to  the  benefit  of  the  charge,  are  also  proper  and 
necessary  parties  in  their  own  names ;  for  they  all 
have  a  common  interest  in  the  fund/  If  there  are  any 
exceptions  to  the  rule,  they  stand  upon  very  i)cculiar 
grounds,  which  must  be  specially  brought  before  the 
Court ;  and  then,  perhaps,  a  Bill  might  be  maintaina- 
ble in  the  name  of  one  or  more  of  the  legatees,  on 
behalf  of  all.' 

>  Ante,  §  lot,  105;  Post,  §  207,  207,  a ;  Hallett  v.  Hallett,  2  Paige, 
R.  15 ;  Shcrnt  r.  Birch,  3  Hro.  VU.  K.  22!). 

'  Coart  V.  JcnVcy,  1  iSim.  &  »Siu.  10/>.  If  the  ap|Hiiiiici*8  iiiiii(*r  the 
will  ire  fery  numcrouii,  the  Court  will  disiMinae  with  their  licirif^  nindo 
pwtiet,  and  alluw  a  Hill  to  be  filed  by  some  on  buhalf  uf  all.  Manning  f. 
Thenger,  1  Sim.  &  fStu.  lOfi. 

'  See  Ante,  {  103,  KSl,  and  ttie  Orders  in  Chancery  of  1H41,  cited 
i  IfiO,  note. 

4  Mone  V.  Sadler,  1  Tux,  U.  3.V3 ;  Hallett  w.  Hallett,  3  Paiffe,  K.  15, 
89;  Fiah  v.  Howland,  1  Paige,  U.  23  ;  Ante,  ^  150,  101 ;  Punt,  §  215, 
916;  HarriMHi  v.  Stcwardaon,  2  Hare,  K.  531),  532. 

>  Aflte,  f  105,  and  note,  150,  104  ;  Post,  $  207,  a,  907,  6,  215,  318 
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^  206.  For  the  same  reason,  where  by  a  will  the 
executors  are  made  trustees  to  sell  the  real  estate  of 
the  testator,  and  out  of  the  produce,  after  the  discharge 
of  debts,  to  pay  certain  sums  to  certain  legatees, 
which  sums  are  also  charged  on  the  personal  assets,  in 
case  of  a  deficiency  of  the  real  fund  ;  on  a  Bill  brought 
by  one  of  the  legatees,  to  obtain  his  share  of  the  pro- 
ceeds, from  the  executors,  all  the  other  legatees  are 
necessary  parties.* 

§  207.  Seventhly,  in  cases  of  Trust.*  The  general 
rule  in  cases  of  this  sort  is,  that  in  suits  respecting 
the  trust  property,  brought  either  by,  or  against  the 
trustees,  the  cestuis  que  trust  (or  beneficiaries),  as  well 
as  the  trustees,  are  necessary  parties.  And  where  the 
suit  is  by  or  against  the  cestuis  que  trust  (or  beneficia- 
ries), the  trustees  also  are  necessary  parties.  The 
trustees  have  the  legal  interest,  and  therefore  they  are 
necessary  parties.  The  cestuis  que  trust  (or  beneficia- 
ries) have  the  equitable  and  ultimate  interest  to  be  af- 
fected by  the  decree,  and  therefore  they  are  necessary 
parties.^  Indeed,  in  England,  the  general  rule  is,  that 
if  property  is  given  to  trustees  for  certain  cestuis  que 
trust  (or  beneficiaries) ,  a  Court  of  Equity  will  decree 
it  to  be  paid  to  the  latter,  and  not  to  the  trustees ;  so 
that  the  beneficiaries  are  emphatically  the  direct  par- 

Hallett  V.  HaJlett,  2  Paige,  R.  15,  32, 23 ;  Manning  v.  Thesiger,  1  Sim. 
&  Stu.  106.  See  Harrison  v,  Stewardson,  2  Hare,  R.  530, 533  ;  Ante, 
§  150;  Post,  ^  316. 

1  Faithful  V.  Hunt,  3  Anst.  R.  751.  But  see  Ante,  §  150  and  note, 
and  the  Orders  in  Chancery  of  1841,  Orders  30  and  31,  there  cited  ;  Ante, 
§  163  and  note,  164,  305. 

9  See  Calvert  on  Parties,  ch.  3,  §  »,  p.  308  - 330 ;  Edwards  on  Parties, 
158-167. 

3  Cooper,  Eq.  PI.  34 ;  Mitf.  Eq.  PI.  by  Jeremy,  176,  179 ;  Adams  v. 
St.  Leger,  1  B.  &  Beatt.  181,  184,  185;  Court  v.  Jefirey,  1  Sim.  &  Stu. 
105 ;  Wood  V,  Williams,  4  Madd.  R.  186 ;  Burt  «.  Dennet,  2  Bro.  Ch. 
R.  335 ;  Osboum  v.  Fallows,  1  Russ.  &  M.  741 ;  Malin  v.  Malin,  3  John. 
Ch.  R.  338;  Fish  v.  Rowland,  1  Paige,  R.  20 ;  Ante,  §  150, 301, 304-306. 
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ties  in  interest.'  For  a  similar  reason^  all  i)ersons, 
who  have  specific  charges  on  trust  property,  derived 
under  the  trust,  and  ap{)ertaining  to  the  due  execution 
of  it,  are  generally  required  to  be  made  parties  to  suits 
respecting  the  due  execution  of  the  trust,  or  touching 
their  rights  therein,  whenever  the  persons  are  definite- 
ly ascertained,  and  the  trust  is  of  a  limited  nature.^ 

§  207,  a.  There  are,  however,  some  exceptions  to 
the  rule,  as  we  shall  presently  see.  Thus,  for  exam- 
ple, if  each  puTty  is  entitled  to  an  aliquot  part,  such 
as  a  quarter  or  a  half  of  an  ascertained  and  definite 
trust  fund,  in  such  a  case  he  may  sue  for  his  own 
portion  thereof  without  making  the  other  cestuis  que 
trust  (or  beneficiaries)  parties,  for  there  is  no  com- 
munity of  property,  or  other  matter,  in  virtue  of  which 
ihey  have,  or  can  have  any  interest  in  the  suit  or 
subject  of  the  suit.'  So,  wherever  a  great  practical 
inconvenience  would  arise  from  a  strict  application  of 
the  general  rule,  there  the  Court  has  power  to  relax 
it,  in  order  to  prevent  that,  which  is  laid  down  for 
the  purposes  of  justice,  from   working  the  contrary; 


1  Weatherby  v.  St.  GiorjErio,  3  Hare,  G2t,  620;  Ante,  §  11!),  150; 
Port,  §415-217;  Baker  v.  Harwood,  1  Hare,  R.  3*27;  Hullaiid  r.  Da- 
ker,  3  Hare,  R.  CO.      In  this  last  case,  Mr.  Vicc-Ohancvllor   Wijirain 

id ;  *'  Now  prima  facie  I  take  it  to  Ix;  the  duty  of  trustees,  beirij;  par- 
lo  m  Dill  aflfrctin^  the  trust  pro{)crty,tn  insist,  that  the  rrntuis  i/uc  trust 
■bouM  be  brouj^ht  liefurc  the  f'ourt.  Trustees  arc  nut  thein»clvi's  owners 
of  tbe  property  ;  they  are,  in  a  simim;.  a;;ents  for  the  owners  in  executing 
Uie  tffiiflia;  but  they  arc  not  conMitnt*.*d  a(v<MitM  f(»r  the  puqtose  of  del'mdin^ 
Um  owocn  against  the  adverse  claims  of  third  particR  in  this  Court.  It 
M  ifae  duty  of  trustees  in  such  a  .^tituatiun  to  o)»ject,  that  the  ownerH  of  tho 
ostBte  are  not  before  the  Court ;  and  1  think  it  is  the  right  of  truMees  in 
that  eMa  to  inaiat.  that  the  onus  of  resistinf^  adverse  claims  shall  )>c  thrown 
upon  tbe  ecMtuis  que  trust,  and  not  on  themselves.** 

*  Mitf.  Eq.  PI.  by  Jeremy,  17(i;  Ante,  4  1^0  i  Harrison  v.  Steward- 
aoo«  9  Hare,  R.  53u. 

3  Poat,  ^212;  Hutchinson  r.  Tancred,  S  Keen,  H  r>7.'>;  Morley  w. 
RcjDoUaoo,  3  Hare,  R.  670  ;  Smitli  v.  ^>now,  3  Madd.  R.  10. 
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as,  for  example,  where  there  is  a  small  property  to 
be  divided  among  a  large  number  of  cestuis  que 
trusty  who  are  foreigners  resident  abroad.  The  like 
exception  would  seem  to  apply,  where  the  cestuis  que 
trust  (or  beneficiaries)  are  very  numerous,  or  the  de- 
scription of  them  is  so  general,  that  it  is  difficult  or 
impracticable  to  ascertain,  in  the  first  instance,  who 
are  all  the  persons  included  therein,  or  many  are 
unknown,  or  are  resident  abroad.  Under  such  cir- 
cumstances, the  proper  inquiries  may  be  directed  to 
be  made  before  a  Master  before  the  final  decree.*      ^ 

§  207,  b.  This  last  position  may  be  illustrated  by 
the  case,  where  the  class  of  persons  interested  and  en- 
titled to  share  in  the  property  are  very  numerous,  as 

^  Ibid. ;  Hawkins  v.  Hawkins,  1  Hare,  R.  543,  546 ;  Ante,  §  94  ; 
Post,  §  208,  217;  Harvey  r.  Harvey,  4  Beavan,  R.  215,  220,  221.  See 
Ante,  §  163,  note ;  Holland  v.  Baker,  3  Hare,  R.  68.  In  this  case,  Mr. 
Vice-chancellor  Wigram  said ;  '^  I  have  said  that  it  is  the  daty  of  the 
trustees  to  require,  that  all  their  cestuis  que  trust  should  be  before  the 
Court.  If  the  Court  is  to  dispense  with  the  presence  of  any  number  of 
them  in  order  to  avoid  the  inconvenience  of  bringing  so  large  a  body  of 
creditors  before  the  Court,  it  seems  of  necessity  to  follow,  that  the  trustees 
of  the  property,  upon  which  the  Court  is  to  act,  should  be  parties  to  that 
record,  that  they  at  least  might  be  able  to  inform  the  Court,  whether  it  is 
sufficiently  framed  with  reference  to  the  interests  of  the  whole  of  the  ces- 
tuis que  trusty  by  the  selection  of  those,  who,  in  the  existing  state  of  things, 
are  in  a  position  adequately  to  represent  the  interests  of  the  body.  I  do 
not  doubt,  that  the  Court  does  allow  a  selected  number  to  represent  a  nu- 
merous body  of  defendants,  whose  interests  are  sought  to  be  adversely 
affected  in  a  suit.  Lord  Eldon  repeatedly  said  it  might  be  done,  if  the 
purposes  of  justice  required  it ;  and  Lord  Cottenham,  in  Attwood  v. 
Small,  afler  saying,  that  the  right  course  was  to  bring  all  parties  before 
the  Court,  observed,  that  courts  of  justice  are  bound  to  have  regard  to  the 
mode  in  which  the  affairs  of  mankind  are  conducted ;  and  when,  in  conse- 
quence of  the  mode  of  dealing,  it  would  be  impossible  to  work  out  justice, 
if  the  rule  requiring  all  persons  to  be  present  were  not  departed  from,  it 
must  be  relaxed,  rather  than  be  allowed  to  stand  as  an  obstruction  to  jus- 
tice. I  shall  not  be  in  the  least  degree  deviating  from  that  rule  in  this 
case  by  holding,  that,  so  far  as  the  supplemental  Bill  is  concerned,  the 
trustees  ought  to  be  parties,  where  a  few  of  the  creditors  are  cho- 
sen to  represent  the  whole." 
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for  example,  in  case  of  residuary  legatees,  who  are 
very  numerous ;  there  the  rule,  whether  all  or  part  of 
them  shall  be  inserted  in  the  suit,  is  a  question  of 
mere  convenience,  to  be  decided  by  the  Court ;  and, 
in  many  cases,  the  Court  will  permit  a  few  of  the  re- 
siduary legatees  to  sue  in  behalf  of  all.^ 


*  Hairey  v.  Harvey,  4  Bcavan,  R.  215,  220,  221.  In  this  caso,  Lord 
Lui|rdale  said ;  *'Tbc  principal  point,  which  arose  for  decision,  in  this 
case,  was,  whether  a  legacy,  gfiven  by  the  will  of  the  testator,  aflcr  the 
death  of  the  tenant  for  life,  to  a  class  of  persons  not  now  ascertained,  but 
who  aie  to  be  ascertained  upon  the  death  of  the  tenant  for  life,  was  void 
for  remoteness.  Two  objections  for  want  of  parties  were  taken  )>y  the 
defendant.  The  first  was,  that  it  was  not  coini>ctent  for  the  plaintifT  to 
sue  '  on  behalf  of  herself  and  all  others,'  who  were  in  the  like  interest; 
for,  as  some  questions  might  arise  between  them,  the  suit  could  not  be 
sustained,  anless  all  the  persons  who  had  presumptive  rights  to  a  share  of 
this  legacy  were  before  the  Court.  Questions  of  this  nature,  whether 
eertain  persons  so  circumstanced  arc  or  are  not  indispensable  parties  to  a 
suit,  are  very  much  questions  of  convenience ;  and  in  this  case,  I  urn  of 
opinioo,  that  though  some  inconvenience  may  arise,  in  not  having  all  tlm 
parties  presumptively  entitled  before  the  Court;  yet  that  such  ineon- 
▼enience  would  be  considerably  less  than  would  necessarily  arise,  from 
requiring  them  to  be  made  parties  in  this  stage  of  the  cause ;  and  wliich 
would  probably  amount  to  a  complete  obstruction  of  the  suit,  and  would 
render  it  impossible  ever  to  bring  it  to  a  hearing.  My  opinion  is,  that  the 
first  objection  must  therefore  fail.  The  other  objection  for  want  of  ])ar- 
ties  is  this;  it  being  a  question,  whether  the  legacy  is  void  for  remotcnesH, 
it  may  happen,  that  the  next  of  kin  have  an  interest  in  the  legacy.  That 
the  next  of  kin  will  be  convenient  or  proper  parties,  provided  they  can  bo 
bad  here  without  inconvenience  to  the  other  side,  is  a  matter  of  no  doubt. 
The  plaintifl*  herself  has  considered,  that  they  would  be  pniper  parties  ; 
because  she  has  made  one  of  the  next  of  kin,  and  another  person,  who  is 
both  heir  at  law  of  the  testator  and  legal  personal  representative  of  an- 
other next  of  kin,  defendants;  and  the  widow,  who  would  be  entitled  to 
a  share  of  the  legacy  in  case  of  intestacy,  is  also  a  defendant.  Tlii^ 
plaintiif  alleges,  that  thore  arc  now  sufficient  persons  here  to  ar>.Mie  tin* 
question,  or  to  maintain  the  interest  of  the  next  of  kin.  This,  n<?ain,  is 
a  state  of  things,  in  which  the  Court  may  consider  a  suit  pro|M>rly  mnHti- 
tnted  on  the  gmund  of  cunvenirnce  ;  and,  looking  with  that  virw,  at  tin! 
allegations  contained  in  the  bill  and  the  answer,  it  does  not  nnw  upprnr 
known,  that  there  willtic  a  pn']N)ndr  rating  inronvrni**ncc  by  brin^Mng  tlm 
nest  of  kin  before  the  Court.  I  am  thcn'fore  of  opmion,  that  the  cause 
eaaoot  proeeed  without  some  further  ini|uiry  respecting  the  ne\t  of  kin  ; 
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§  208.  Upon  the  general  principles  of  Courts  of 
Equity,  there  would  be  an  impropriety  in  binding 
either  the  legal  claimants,  or  the  equitable  claimants, 
unless  they  were  fully  represented,  and  permitted  to 
assert  their  rights  before  the  Court ;  and,  if  not  bound, 
the  decree  would  not  be  final  on  the  matter  litigated. 
If  the  cestuis  que  trust  (or  beneficiaries)  should  not  be 
made  parties  to  the  suit,  and  their  interests  are  appa- 
rent, a  Court  of  Equity  will  sometimes,  as  a  matter  of 
indulgence,  and  to  prevent  further  delay  and  expense, 
allow  them  (if  they  wish)  to  bring  forward  their  claims 
by  petition,  in  order  to  have  their  interests  ascertained, 
and  their  rights  protected.^  But,  at  all  events,  they 
may  bring  a  Bill  against  their  trustees  and  the  original 
plaintiff,  to  assert  and  protect  their  rights  in  the  other 
suit.* 

§  209.  Upon  this  ground  it  is,  that  if  a  Bill  be 
brought  by  a  cestxd  que  trust  for  a  specific  performance 
of  a  covenant  under  seal,  made  unto  a  trustee  for  the 
benefit  of  the   plaintiff,   the  trustee    must  be  made  a 

and,  upon  this  occasion^  I  must  order  an  inquiry,  who  are  the  next  of  kin, 
and  who  are  the  legal  personal  representatives  of  such  of  the  next  of 
kin  as  are  dead.  I  make  no  other  order ;  because,  in  the  end,  it  may 
turn  out,  when  we  know,  who  are  the  next  of  kin,  that  it  would  be  neces- 
sary, or  at  least  proper,  for  the  plaintiff*  to  proceed,  even  in  the  absence 
of  the  other  next  of  kin.  The  question,  which  I  determine,  in  the  pres- 
ent stage  of  the  cause,  is  this,  that  there  is  nothing  upon  which  I  can  act, 
to  show,  that  there  would  be  a  preponderating  inconvenience  in  bringing 
before  the  Court  the  other  next  of  kin,  or  their  representatives.  There 
must  be  an  inquiry  before  any  further  steps  can  be  had."  See  Weather- 
by  V.  St.  Giorgio,  1  Hare,  R.  629.  But  see  Hawkins  v.  Hawkins, 
1  Hare,  R.  543;  Ante,  §  104,  105;  Batten  v.  Parfitt,  2  Younge  &  Coll. 
New  R.  343. 

1  Drew  V.  Harman,  5  Price,  R.  319,  324. 

3  Creagh  v.  Nugent,  Moseley,  R.  355,  356.  Though  there  are  ever 
so  many  contingent  limitations  of  a  trust,  it  is  an  estabUshed  rule,  that  it 
is  sufficient  to  bring  the  trustee  before  the  Court,  together  with  him  in 
whom  the  first  estate  of  inheritance  is  vested.  Hopkins  v.  Hopkins,  1 
Atk.  590;  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  133. 
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party  to  the  suit.^  So,  if  a  Bill  should  be  brought  by 
a  cestui  que  trusty  to  foreclose  a  mortgage  given  to  a 
trastee  for  his  benefit,  the  trustee  should  l)e  made  a 
party.^  So,  if  a  cestui  que  trust  should  bring  a  Bill 
to  enforce  the  trust,  against  a  third  person,  to  whom 
the  trustee  has  assigned  the  property  in  violation  of 
the  trust,  the  trustee  should  be  made  a  i)arty ;  for  he 
is  ultimately  bound  for  the  due  fulfilment  of  the  trust.^ 
On  the  other  hand,  if  a  trustee  should  bring  a  Bill  for 
a  specific  performance  of  articles,  the  cestuis  que  trust 
should  be  made  parties/  So,  if  a  Bill  for  the  redemp- 
tion, or  a  Bill  for  the  foreclosure  of  a  mortgage,  should 
l)e  brought  against  a  trustee,  the  cestuis  que  trust  are, 
in  each  case,  necessary  parties/ 

^  210.  And,  where  there  are  divers  trustees,  in  a 
suit  to  enforce  the  trust,  or  to  set  it  aside,  all  the  trus- 
tees should  be  made  parties ;  for  all  of  them  have  a 
communitv  of  interest ;  and  otherwise  there  miuht  be 
diflfercnt  suits  brought  bv  or  as^ainst  e<ich  :  and,  uiidiT 
ordinary  circumstances,  the  Bill  will  not  be  maintained, 


"  Cooke  V.  Cwke,  1  Vern.  R.  3«;  Coin;  r.  Parry,  2  Jar.  &  Walk. 
538;  Hook  v.  Kinnuar,  3  Swaii.nt.  R.  417,  noto. 

*  Wood  r.  Williatiut,  1  MaHd.  R.  IHO.  Where  the  oripiiial  triistrrs, 
having  the  lepal  esLite,  and  all  tho  crstuis  qur  trust,  haviiifi;  the  bnirficial 
inlerciit,  are  hcfurc  thr  Court,  in  termed  iate  trust  res  for  the  benefit  nf  the 
latter  arc  said  nut  to  tie  nec'e^sary  parties.  Head  v.  L<ird  Teyiihain. 
1  Cox,  K.  57.  What  is  the  (rround  of  thi.s  distinetion,  siiiee  tiie  interme- 
diate trustees  have,  or  may  havp,  an  ri|iiituhh*  interest,  either  prini:iry  or 
MCftiidary*  A  pf-r»on.  with  uhom  a  tnn»t  deed  has  heen  depoMird.  and 
who  haa  dvlivend  it  up  14)  the  original  party,  who  executed  ii.  if  nut 
charged  with  a  brearh  of  truist,  need  not  he  made  a  parly  to  a  Hill  liv  the 
rrj/ifij  yitf  trust  tVir  a  s|N'eifie  pi'rformanec  of  the  trust,  and  a  rrdi  hvery 
to  them  of  the  deed.      Kyne  r.  Minire,  1  Sim.  ic  Slu.  ft;  Ante,  'J  '^07. 

'  Burt  r.  Dennei.  'J  Bro.  Ch.  R.  *JiJ5;  Antr,  §  207. 

<  Kirk  r.  Clark.  Pree.  Ch.  •J75 ;  Doujrlas  v.  Iforsfall,  2  Sim.  A:  Stu. 
IM  ;  Malin  r.  Malin,  2  John.  Ch    R.  23H;  Ante.  $  207. 

A  CaWerley  r.  Pbelp,  ti  Madd.  R.  22i»;  Whihtler  r.  Wehb.  Runh. 
R.  53;  Ante,  4  207. 

EQ.  PL.  31 
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without  all  of  them  are  so  joined.*  For  a  similar 
reason,  if  there  are  divers  cestuis  que  trust,  all  of  them 
should  be  made  parties  to  a  Bill  touching  the  common 
interest.^ 

^211.  Where  any  of  the  trustees  are  dead,  the  sur- 
vivor or  survivors  of  them  must  be  made  parties  to  a 
suit  respecting  the  subject-matter  of  the  trust.'  And  if 
all  the  trustees  are  dead,  and  the  estate  is  an  estate  of 
inheritance,  the  heir,  or  other  proper  representative  in 
the  realty,  of  the  survivor,  should  be  made  a  party. 
But  if  the  trust  be  of  a  term,  or  other  chattel  interest, 
the  personal  representative  of  the  survivor  only  need 
be  made  a  party .^  If  the  trustee  has  assigned  his  trust 
absolutely,  the  assignee  should  be  made  a  party  in  his 
stead  ;  and  the  trustee  need  not  be  made  a  party,  un- 
less the  assignment  is  a  breach  of  trust.^  If,  pending 
a  suit,  some  of  the  truste.es  of  a  charity  should  die, 
and  others  resign,  and  new  trustees  are  appointed  be- 
fore any  decree,  they  ought  to  be  made  parties  to  the 
suit ;  otherwise,  as  they  come  in  under  the  founder, 

1  In  Re  Chertsey  Market,  1  Price,  R.  261. 

9  Hamm  v.  Stevens,  1  Vern.  110  ;  1  Eq.  Abridg.  72;  Lowe  v.  Mor- 
gan, 1  Bro.  Ch.  R.  368,  and  Mr.  Belt's  note;  Ante,  §  149,  150,  207; 
Post,  §213,216,  217;  Harrison  v.  Stewardson,  2  Hare,  R.  530;  Weath- 
erby  v.  St.  Giorgio,  2  Hare,  R.  624,  626;  Hawkins  v.  Hawkins,  1  Hare, 
R.  543,  546.  But  see  Montgomerie  v.  Marquis  of  Bath,  3  Yes.  560. 
In  Goodson  v.  Ellison,  3  Russ.  R.  583,  where  a  Bill  was  brought  by  a 
purchaser  of  a  portion  of  the  trust  property  from  the  cestuis  que  trust 
against  the  trustee  for  a  conveyance  of  the  legal  title.  Lord  Eldon  at  first 
thought,  that  all  the  cestuis  que  trust  should  be  made  parties  to  the  Bill, 
and  that  the  trustee  was  not  bound  to  convey  a  portion  of  the  estate  ;  but 
was  entitled  to  be  delivered  from  the  whole  trust.  But  afterwards  a  de- 
cree was  made  without  their  being  made  parties.  It  is  not  very  easy  to. 
perceive,  from  the  report,  how  Lord  Eldon  escaped  from  his  original  diffi- 
culty ;  for  no  reason  is  given  for  his  change  of  opinion. 

3  See  Post,  §  213. 

4  Cooper,  Eq.  PL  34  ;  1  Eq.  Abridg.  72. 

5  Cooper,  Eq.  PI.  34 ;  Bromley  v,  Holland,  7  Ves.  3,  11  ;  S.  C.  Coop- 
er, R.  19  ;  Ante,  §  153 ;  Burt  v.  Dennet,  2  Bro.  Ch.  R.  225. 
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and  not  under  the  former  trustees,  for  whom  they  are 
substituted,  they  will  not  be  bound  by  the  decree.^ 

^  212.  There  are,  however,  certain  qualifications  of 
the  general  rule,  some  of  which  have  l)een  already 
incidentally  noticed,  either  standing  upon  distinct  prin- 
ciples, consistent  with  the  rule  itself,  or  admitted  as 
just  exceptions  to  it.  In  the  first  place,  if  there  is  a 
certain  and  fixed  trust  fund,  and  each  cestui  que  trust 
has  a  certain  aliquot  part  in  it,  distinct  from  the  others, 
so  that  there  is  no  common  interest  in  the  object  of 
the  Bill,  the  others  need  not  (as  we  have  seen)  be 
made  parties.'  Thus,  where  the  object  of  a  Bill, 
brought  by  an  assignee  of  one  seventh  part  of  an  as- 
certained fund,  standing  in  the  name  of  trustees,  was 
to  compel  the  latter  to  transfer  to  hiin  his  seventh  jiart 
in  the  trust  fund,  it  was  held,  that  the  cestuis  que  trust 
of  the  remaining  six  seventh  parts  wxre  not  proi)er 
parties,  and  a  demurrer  by  them  on  that  account  was 
allowed.' 

^  213.  In  the  next  place,  if  there  are  several  trus- 
tees, who  are  all  implicated  in  a  common  breach  of 
trust,  for  which  the  cestui  que  ti'ust  seeks  relief  in 
Equity,  he  may  bring  his  suit  against  all  of  them,  or 
against  one  of  them  sejKirately,  at  his  election  ;  ^  for, 


I  Aunrncy-CjciiuRil  v.  F^imtcr,  3  Ilarc,  R.  »!. 

*  Ante,  §S207,  a  ;  Smith  v.  8now,  3  M:ul<1.  H.  10. 

'  Smith  •.  Snow,  3  Madd.  R.  H) ;  AiiU\  $  207,  u;  Perry  v.  Knoll, 
5BeiTmn,R.  203.  Sec  Mniii{!oinpric  v.  Manjiiis  of  Hath,  3  Vcs.  5<i0,  and 
l4>we  V.  Morjran,  I  Hn>.  Ch.  R.  3r»H,  and  Mr.  Helt'a  note  ;  Ante,  <J  2U7  ; 
HutrhiDsno  v.  Tanrrcd,  S  Keen,  R.  075. 

*  Wilkpr  9.  Synifinds,  3  Swansi.  R.  Tfi ;  Franco  v.  Franco,  3  Vrs.  75  ; 
Rx  parte  Angle,  Harn.  f'h.  R.  1*23;  S.  C.  3  Atk.  103;  WilkiuHon  v. 
Pany,  4  Rnsiiell,  R.  27*2,  and  Mr.  RuhaoH's  note;  May  r.  Si>lby, 
I  Younire  &  (.'ull.  Npw  R.  231».  Hut  in  Munch  v.  Ccickerell,  h  Sim.  R. 
210,  the  Vice-C*hancL'Ilnr  held  ihi;  contrary  doctrine,  and  that  all  bhould 
be  joioed.     Sec  Ante,  $  70,  A;  Post,  $  211  and  note.     Whether  ihi* 

ii  mainlaiDible  in  opposition  to  the  other  authorities,  may  admit  of 
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in  such  a  case,  the  tort  may,  by  analogy  to  the  law,  be 
treated  as  several,  as  well  as  joint.     Again  ;  if  a  Bill 


question.  Why  should  not  a  cestui  que  trust  be  at  liberty  to  waive  his 
rights  as  to  some  trustees,  and  pursue  them  against  others,  where  all  are 
liable  in  solido?  —  See  Post,  §  214,  a.  It  is  but  justice  to  the  learned 
Vice-Chancellor,  to  give  his  reasoning  at  large  in  the  case  of  Munch  v. 
Cockerel],  and  to  show  the  manner,  in  which  he  disposes  of  the  language 
used  in  the  former  authorities.  **  I  have  read,"  says  he,  **  through  the 
report  of  Walker  v.  Symonds.  Now  that  case  itself  affords  one  instance 
of  what  was  thought  at  least  to  be  the  rule  in  the  profession  ;  because  the 
representatives  of  Donnithorne  and  Griffith,  the  two  deceased  trustees, 
were  made  parties,  along  with  the  surviving  trustee  ;  and  I  observe,  that 
Lord  Eldon  nowhere  lays  down  the  general  proposition  that,  if  there  be 
three  trustees,  who  have  committed  default,  the  suit  may,  at  the  option  of 
the  plaintiff,  be  brought  against  one  only.  He  says  no  such  thing  ;  but 
what  he  does  say,  is,  that,  when  three  trustees  are  involved  in  one  com- 
mon breach  of  trust,  the  cestui  que  trust,  suffering  from  that  breach,  and 
proving,  that  the  transaction  was  neither  authorized  nor  adopted  by  him, 
may  proceed  against  any  or  all  of  the  trustees.  3  Swanst.  75.  But  his 
lordship  does  not  tell  us  whether,  when  he  uses  the  words  *  may  proceed,' 
he  means,  that  they  should  apply  to  proceedings  by  suit,  or  to  proceedings 
on  a  decree,  which  has  been  obtained  in  a  suit.  There  is  a  difference  be- 
tween bringing  the  suit,  originally,  against  all  that  were  defaulters,  and 
then,  when  a  decree  has  been  obtained,  proceeding  on  the  decree  against 
one  of  them  only,  and  proceeding,  originally,  in  framing  the  suit  against 
one  defaulter  only.  The  language  of  Lord  Eldon  is  so  general  on  the 
point,  that  I  do  not  take  it  to  be  a  general  authority  for  the  proposition, 
that,  where  several  trustees  have  made  default,  the  suit  may,  at  the  op- 
tion of  the  plaintiff  (unless  there  be  special  circumstances  in  the  ease),  be 
brought,  originally,  against  one  only.  It  may  constantly  happen,  tliat 
there  has  been  default  in  some  trustees,  affecting  portions  of  the  trust- 
fund  ;  but,  if  there  be  other  trustees,  that  represent  the  fund,  it  is  quite 
clear,  that  that,  which  is  the  fruit  of  the  suit,  must  be  restored  as  part  of 
the  fund,  and  must  be  handed  over  to  the  other  trustees.  Besides,  it 
seems  to  me,  that  this  proposition,  which  is  stated  to  have  fallen  from  Lord 
Eldon,  was  laid  down,  not  with  reference  to  any  thing,  which  took  place 
in  the  course  of  discussion  prior  to  the  pronouncing  of  the  judgment,  but 
when  a  discussion  arose  as  to  the  form  of  the  decree,  after  the  substance 
of  the  judgment  had  been  pronounced.  And  it  seems  to  have  been  a  very 
special  case  ;  because  Donnithorne,  who  was  the  principal  defaulting  trus- 
tee, died  first ;  and  it  appears  that  Isaac  Harris,  who  was  his  representa- 
tive, had,  by  a  sort  of  composition  deed,  amalgamated  his  own  assets 
together  with  those  of  his  father,  so  as  to  form  a  general  fund  for  the  re- 
lief of  his  father's  creditors ;  and  Lord  Eldon  thought,  that  it  would  be 
exceedingly  difficult  for  the  plaintiff,  Mrs.  Walker,  to  proceed  against  the 


CH.   IV.]  PARTIES   TO    BILLS.  215 

is  brought  by  ono  trustee  a^^ainst  the  other  to  eoinpel 
the  latter  to  rephice  the  trust  stock,  or  to  give  s<Turiiy 


aaaeU  of  Nicholas  Doiiiiithornu«  wiiliout  abandoning  her  claim  against  the 
other  two;  and  bhc  could  not  vrry  well  rro  on  afraiuHl  the  other  two  with- 
out abandoning  her  rlaini  n«;ainst  the  ansets  of  Nicholas  Doiinithornc. 
And,  with  reference  to  a  Miito  of  rimimstanres  so  very  singular  as  those 
inihitcasc,  his  lordship  did  assert  the  general  propoi^ition,  wiiich  is  at- 
tributed to  him  in  the  report;  and  he  did,  in  point  of  fact,  do  this;  ho 
dismissed  the  Bill  as  at^ainst  Isaac  Harris,  without  msts,  and  allowed  the 
plaintiff  to  po  on  against  thi;  other  two  trustees,  taking  care,  that  it  should 
be  inserted  in  the  decree,  that  all  demands  which  Mrs.  Walker  might 
have  under  the  trust-deed,  or  a^rainst  the  assets  of  l)onniihorne,as  assets, 
the  surnving  trustees  would  he  entitled  t<»  enforce  for  their  own  benefit. 
See  3  Swanst.  8U.  That  was  entirely  u]H)n  the  si)ecial  circumstances  of 
the  case.  The  case  of  Wilkinson  t;.  Parry,  i  Huss.  '27*2,  furni>hes  an- 
other instance  of  what  was  the  opinion  of  the  party,  who  prepared  the  Dill 
in  that  case :  for  not  only  was  Nicholson,  wiio  was  the  defauliiiifr  trus- 
tee, made  a  party,  but  Sherwin  also  was  made  a  party.  In  that  case,  the 
Master  of  the  Rolls  did  not  say,  that  it  was  comi»eient  to  tlie  plain titFs,  at 
their  own  option,  to  proceed  against  Nicludson  only;  but  that,  if  Sherwin 
had  been  made  a  party,  no  reli(.>f  could  have  b(M>n  had  against  him.  The 
Bill  was  filed  against  Nicholson  and  i*arry ;  and  the  objertion  was.  that 
Sherwin  was  not  a  party  ;  but  the  Master  of  the  Utdls  said,  that,  if  SIht- 
win  had  been  made  a  party,  the  Bill  must  have  Ihtii  dihmiswd  as  against 
him.  The  circumstances  of  that  rase  were  as  follows:  NirhoUon  and 
Parry  were  originally  trustees,  and  Nicholson  became  desirous  of  rt.'tiring 
from  the  trust,  and  Shi.Twin  \ias  appointed  a  trustee  in  his  place,  and 
executed  the  deed  ;  but,  before  ht;  acted,  he  intimated  a  wish  to  Imj  dis- 
charged from  the  trusteeship;  and  then  the  deed  was  actually  prepared, 
appointing  Parry  to  be  sole  trustee;  but  that  deed  uas  not  executed  by 
Sherwin.  But  what  was  the  siK.'eial  circumstance  in  that  cilsi;  ?  Sherwin 
was  a  trustee,  ami  he  never  had  aeted  ;  and  \\w  Master  of  the  Roll.**,  by 
saying  that  the  Hill  must  Im>  dismissed  as  a<;ainst  him,  took  that  view  of 
the  rase.  That  case  is  no  authority  vihatever  for  staling,  that,  when* 
compUint  might  lawfully  l>e  made  aijainst  nw  of  th«*  tniMiT!*,  it  is  n(»t 
necessary  to  makir  the  othris.  against  whom  no  roinplaint  has  bfcn  made, 
parties  to  the  Hill.  It  shows  only,  that,  whi-n'  a  prrson  had  the  rharacirr 
uf  trustee,  but,  if*  fa* to,  was  not  a  trustei*,  it  was  not  n«-ce^sary  to  make 
him  a  party;  and,  inasmuch  as  the  Hill  \k:ls  filed  not  ai;aiiist  Nicholson 
only,  but  against  Nieholsun  and  Parry,  it  is  oni'  example,  amon>!st  many 
olben,  of  the  ni^cesnity  of  making  all  the  trusli.'es  parties.  In  the  rr|Mirt 
of  the  case  of  Walker  r.  Syinonds,  iiistanei's  are  giv«'n,  in  the  notes,  to 
prove  a  proposition  uhieh,  I  should  have  thought,  hardly  rerpiirtd  priNif, 
namely,  that  certain  acti«,  mentioned  in  th*;  notes,  may  lie  considered  as 
deiaulto,  for  which  the  trustee  may  be  liable.     Hut  in  the  very  first  of 
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for  it  according  to  his  own  engagement  solely  with  the 
other  trustee  ;  in  such  a  case  the  cestuis  que  tfmst  need 


those  cases,  the  case  of  Bradwell  v.  Catchpole,  Mayhew  had  disappeared, 
but  had  never  answered,  nor  could  he  be  found  to  be  served  with  the 
process  of  the  commission  of  rebellion  ;  and,  as  he  had  not  been  served 
with  a  subpcena  to  hear  judgment,  there  could  be  no  decree  against  him ; 
but  the  process  of  contempt  having  been  carried  on  against  him  to  the 
utmost  extent,  the  other  defendants  could  not  object  for  want  of  parties. 
That  admits,  that,  but  for  that  circumstance,  the  objection  might  have 
been  made.  I  see,  that  Mr.  Russell,  in  his  report  of  Wilkinson  v.  Parry, 
states,  what  the  general  rule  is.  He  says ;  '  Yet  cases  of  breaches  of 
trust  seem  to  have  been  an  exception  ;  and  it  has  been  held,  that  a  cestui 
que  trust  may  proceed  against  the  surviving  trustees  alone,  without  bring- 
ing before  the  Court  the  representatives  of  the  deceased  trustee,  who  were 
involved  in  the  same  acts  of  misconduct.'  Mr.  Russell  refers  to  the 
case  of  Ex  parte  Angle,  Barnard,  423,  S.  C.  2  Atk.  163,  and  also  to  the 
decision  of  Lord  Eldon  in  Walker  v.  Symonds,  on  which  I  have  com- 
mented. But  it  does  not  appear  to  me,  that  Ex  parte  Angle  justifies  the 
general  proposition,  that  it  is  competent  to  the  plaintiff,  at  his  option,  to 
select  only  some  of  the  trustees.  It  justifies  the  position,  that  Mr.  Russell 
lays  down,  namely,  that  it  has  been  so  held;  because  it  was  so  held  in  Ex 
parte  Angle  :  but  we  must  look  at  the  circumstances  of  that  case.  The 
proceeding  in  Ex  parte  Angle,  was  founded  on  the  statute  4  Ann,  ch.  14, 
which  regulated  the  way  in  which  proceedings  should  be  had,  where, 
upon  the  petition  of  persons,  who  had  suffered  by  fire  and  other  calami- 
ties, undertakers  were  authorized  to  collect  money  for  the  benefit  of  the 
sufferers;  and,  in  that  case,  it  appeared, •  that  there  were,  originally, 
seventeen  managers,  and  seven  were  dead  ;  and  it  was  submitted,  on  the 
part  of  the  survivors,  that  the  representatives  of  the  managers  who  were 
dead,  ought  to  be  brought  before  the  Court.  But  Lord  Hardwicke  said, 
it  was  not  necessary  to  bring  those  representatives  before  the  Court,  and 
that  an  order  for  accounting  ought  to  be  made  against  the  survivors.  If 
you  look  at  the  4th  section  of  the  act,  you  will  see,  that  it  directs,  that 
the  undertakers  shall,  within  two  months,  account  before  one  of  the  Mas- 
ters of  the  Court  of  Chancery  ;  and  that  the  Master  shall  have  power,  by 
the  common  methods  of  the  Court,  to  examine  into  all  frauds  committed 
by  the  undertakers  and  their  agents,  or  any  other  person  concerned  for  or 
acting  under  them,  and  report  the  same  to  the  Court ;  which  report,  being 
confirmed  by  the  Court,  it  shall  be  in  the  power  of  the  Lord  Chancellor 
to  impose  such  fine  and  costs,  on  every  such  offender,  as  the  nature  of  the 
case  shall  require.  That,  of  course,  implies  that  it  was  in  the  discretion 
of  the  judge  to  impose  such  fine  and  such  costs  on  each  or  any  of  the 
parties,  as  the  Court  thought  proper ;  and,  of  necessity,  it  gives  the  Court 
the  jurisdiction  to  proceed  against  some  and  omit  others ;  because  it  is 
useless  to  say,  that  the  proceeding  shall  be  against  all,  when  it  is  in  the 
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not  be  made  parties ;  for  they  could  not  found  any 
right  on  their  own  part  U|)on  any  sucli  engagement,  as 
they  could  have  no  privity  with  it.^ 

^  214.  In  the  next  place,  the  frame  of  the  [)articu- 
lar  Bill  may  also  furnish  a  ground  to  dispense  with 
persons,  who  should  otherwise  l)e  made  parties.^  Thus, 
for  example,  if  a  Bill  is  framed  for  a  general  account 
of  a  trust  fund  in  the  hands  of  trustees,  all  of  them 
should  be  made  parties.  But  if  the  Bill  is  so  framed 
as  only  to  seek  an  account  of  so  much  of  the  trust 
fund,  as  has  come  to  the  hands  of  a  particular  trustc^e, 
be  alone  is  a  necessary  party,^  at  least  unless  the  Bill 


power  of  the  Court  to  iinposr  fmos  and  costs  upon  such  only  as  the  Tourt 
•bould  think  rif^ht.  It  appears  to  me,  thrreforc,  that  this  section  of  the 
■et  did  entirely  justify  IaiuI  Hanlwicke  in  saying,  tiiat  it  was  not  nrtvs- 
nry  to  brinfr  the  rt^prt'sentatives  of  the  deceased  parties  t>efore  tin*  <  'oiirt. 
Bendei,  it  sorms,  that,  under  the  act,  the  Tuurt  niipht  priM^ced  in  a  ^uin- 
niry  way,  and  might  dis|)enHG  witti  the  apiM?arancc  of  sonu.'  of  ttie 
ofleodert.  The  act,  indeed,  imposed  certain  forfeitures,  and  a  forfeiture} 
mifrht  haYe  been  recovered  from  the  representatives  of  those,  who  were 
dead.  Bat  it  mi(?ht  have  tM;en  thnutrht  ineonvfuient,  hy  tliat  learned  lord, 
that  any  action  should  l>e  directed  against  the  repn.'sentatives  of  those 
who  were  dead  ;  and,  therefore,  he  d(;tnrinined  to  imfMiM:  the  fim^s  and 
cotta  on  those  only,  who  were  alive,  and  Xo  enforce  payment  of  ttieiii  hy 
the  proceM  of  the  (*ourt.  It  seems  to  me,  therefore,  that  the  position 
laid  down  by  I^rd  F^.ldon,  in  Walker  r.  Symonds,  does  not  support  tht; 
feoeral  proposition  contended  for;  and  thf  whole  practice  of  tlie  pro- 
fiMJon  is,  I  believe,  airainst  it ;  and,  therrfi)ri\  my  opinion  is,  iliat,  in 
this  particular  case,  the  r«'pr«>tH'ntati\es  of  ]\vclyn  and  I^i£;nn.  oiiglit  to 
he  made  partirs."  S^e  Antf.  ^  1127,  1*J!).  13«»,  *J11;  PoM.  v^  JIl,  *J-JH. 
In  Cunningham  v.  Pill,  5  rji|;«',  (i07.  it  was  held,  that  the  dinrtors  ni' 
a  corporation  were  liable  to  the  stockholders  in  f^iuity  for  a  framhih-nt 
bfpach  of  trust ;  and,  that  a  suit  miijrht  Im*  brought  against  vouw  of  tlii> 
dirvdora  fur  such  breach  of  trust,  without  making  all  the  direetors 
parties. 

*  Franco  V.  Franco,  3  Vcs.  7:j  ;  Ante.  J  l.TJ;  Csilverton  Parties,  eh.  I, 
♦  1,7,  8;  Poat,  ^a'Jl.J-JH;  May  r.  Sclhy,  I  Younge  &  Coll.  New  U. 

•  Ante,  4  P27,  120,  13U;  Pniit.  ^^  *JM,  2t2H. 

'  Belyard  r.  Harris's  Kx'ors,  1  Va\.  Abridg.  71 ;  Ante,  {  V2K     Sec 
MoBch  V.  Cockerell,  H  Sim.  K.  *J19.     It  has  been  suggested  by  a  learned 
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should  charge  a  breach  of  trust  in  all  the  trustees.^ 
So,  if  a  legatee  has  received  but  part  of  his  legacy, 
by.  a  misrepresentation  of  the  residuary  legatee,  and 
the  executor  has  paid  over  all  the  remaining  assets  to 
the  residuary  legatee,  a  Bill  may  be  brought  by  the 
defrauded  legatee  for  what  remains  due  lo  him  against 
the  residuary  legatee  and  the  representative  of  the 
executor,  without  making  the  representative  of  the 
testator  a  party.* 

^  214,  a.  So,  if  a  Bill  should  contain  allegations, 
which  show,  that  persons,  who  otherwise  would  ordi- 
narily be  proper  parties,  have  no  interest  in  the  contro- 
versy, and  have  no  title  to  and  make  no  claim  to  any 
interest,  such  allegations  in  the  frame  of  the  Bill,  if 

writer  in  the  London  Law  Magazine  for  May,  1839,  p.  243,  that  it  may 
be  doubtful,  whether  Selyard  v.  Harris's  Executors  can  be  safely  relied 
on  as  an  authority,  since  Munch  v.  Cockerell.  I  do  not  feel  the  full  force 
of  the  doubt.  The  cases  are  distinguishable.  In  the  former  case,  a  dis- 
covery was  sought  against  the  only  trustee,  who  had  transacted  the  busi- 
ness  of  the  trust ;  and  the  Lord  Chancellor  held,  that  as  an  account  was 
sought  only  of  what  came  to  his  hands,  the  representatives  of  the  other 
trustees,  who  were  dead,  need  not  be  made  parties.  There  seems  to 
have  been  no  allegation  of  any  joint  breach  of  trust.  In  the  latter  case,  a 
breach  of  trust  by  all  the  trustees  was  relied  on.  But  it  seems  to  me, 
that  the  decision  in  Munch  v.  Cockerell  cannot  easily  be  reconciled  with 
the  doctrine  of  Lord  Hardwicke  in  Ex  parte  Angle,  Barn.  Ch.  R.  423, 
S.  C.  2  Atk.  163,  and  of  Lord  Eldon  in  Walker  o.  Symonds,  3  Swanst. 
R.  75,  notwithstanding  the  ingenious  reasoning  of  the  Vice-Chancellor. 
Ante,  §  213,  note.  The  same  learned  writer  in  the  Law  Magazine  inti- 
mates, that  the  case  of  Selyard  v.  Harrises  Executors  was  not  a  dispensation 
with  necessary  parties ;  for  the  other  trustees  were  not  necessary  parties, 
as  the  object  of  the  Bill  did  not  require  any  relief  from  them.  This  may 
be  true,  but  it  is  a  refinement  upon  the  use  of  terms,  which  it  does  not 
seem  important  to  discuss ;  and  I  am  content  to  leave  the  text  as  it  stands. 
See  Ante,  §  212 ;  May  v.  Selby,  1  Younge  &  Coll.  New  R.  235. 

1  Munch  V.  Cockerell,  8  Sim.  R.  219.  This  qualification  of  the  text 
is  inserted  upon  the  sole  authority  of  Munch  v.  Cockerell.  Whether  it 
can  be.  supported  may  admit  of  some  question  ;  and  it  is  not  easily  recon- 
cilable with  the  language  of  some  other  cases.  See  Ante,  §  213,  note, 
and  May  v.  Selby,  1  Younge  &  Coll.  New  R.  235. 

8  Beasley  v.  Ken  yon,  3  Beavan,  R.  544. 
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well  founded,  will  dispense  with  the  necessity  of  their 
being  made  parties.  Thus,  for  example,  in  cases  where 
an  executor  would  otherwise  be  a  proper  party,  it  is 
common  enough  to  allege  in  the  Bill,  in  order  to  pre- 
vent the  necessity  of  making  him  a  party,  that  he  has 
accounted  for  all  his  receipts.^  So,  where  a  Bill  was 
brought  by  the  legatee  of  a  legatee  against  the  trustees 
of  stock,  grounded  upon  a  bequest  of  the  reversiona- 
ry interest  in  the  stock  to  the  original  legatee  after  the 
death  of  the  testator's  wife,  who  had  since  died,  and 
it  was  averred  in  the  Bill,  that  the  executors  of  the 
successive  testators  had  all  assented  to  the  legacy ;  it 
was  held  unnecessary  to  make  any  of  the  executors 
parties  to  the  Bill ;  for  no  decree  could  be  had  against 
them ;  and  the  legacy  must  be  deemed  to  have  abso- 
lutely vested  in  the  original  legatees,  and  so  in  the 
other  legatees  successively.' 

^  215.  In  the  next  place  (as  we  have  already 
seen),  persons,  who  have  demands  upon  trust  pro|)er- 
ty  prior  to  the  creation  of  the  trust,  may  enforce  those 
demands  against  the  trustees,  without  making  the  per- 
sons, interested  in  the  trust,  parties  to  the  suit,  if  the 
absolute  dis]X)sition  of  the  property  is  vested  in  the 
trustees.*  But  if  the  trustees  have  no  such  absolute 
power  of  disposition  (as  if  they  are  trustees  merely 
lo  convey  to  uses),  then,  and  in  that  case,  the  |)er- 
8ons  entitled  to  the  benefit  of  the  trust  must  also  be 
made  parties/ 

^  216.  In  the  next  place  (as  we  have  already 
seen),'   where  there  is  a  general  trust  for  creditors. 


I  Per  Lord  Cottcnhim,  in  Mare  v.  Malachy,  1  Mylne  &,  Craif^ ,  fi 

*  SmiUi  V.  Brooksbank,  7  SimoiiB,  R.  18. 
>  Ante,  4  140. 

«  Mitf.  Eq.  PI.  bT  Jeremy,  175,  176;  Ante,  ^  149. 

*  Ante,  1 149,  157. 

EQ.  PL.  32 


i  § . 
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or  others,  whose  demands  are  not  distinctly  specified 
in  the  creation  of  the  trust,  as  their  number,  as  well  as 
the  difficulty  of  ascertaining,  who  may  answer  a  gen- 
eral description,  might  greatly  embarrass  the  due  ex- 
ecution of  the  trust.  Courts  of  Equity  will  dispense 
with  all  the  creditors,  and  others  interested  in  the 
trust,  being  made  direct  parties.^  And  it  will  be  suf- 
ficient, if  the  Bill  is  brought  to  enforce  the  due  execu- 
tion of  the  trust,  that  it  should  be  stated  to  be  brought 
on  behalf  of  all  interested.^  And  if  the  Bill  is  brought 
adversely  to  the  trust  by  a  third  person,  it  will  be  suf- 
ficient to  make  the  trustees  parties.' 

^  217.  It  is  upon  this  same  ground  of  the  numer- 
ousness  of  parties,  as  well  as  upon  the  ground  of  a 
virtual  representation,  and  of  the  general  nature  of  the 
trust,  that  it  has  been  laid  down  as  a  general  rule,  that 
trustees  of  real  estate  for  the  payment  of  debts  or 
legacies  may  ordinarily  sustain  a  suit,  either  as  plain- 
tiffs or  as  defendants,  without  bringing  before  the 
Court  the  creditors,  or  legatees,  for  whom  they  are 
trustees,  which  in  many  cases  would  be  almost  impos- 
sible.^ But  this  rule,  as  we  have  seen,  seems  to  ad- 
mit, if  it  does  not  absolutely  require,  some  qualifica- 
tion/ Hence,  too,  although  the  general  rule  is,  that 
in  the  case  of  an  appointment  of  a  personal  fund  by 

1  Ante,  ^  103,  14U,  150,  157. 

9  Douglas  r.  Horefall,  2  Sim.  &  Stu.  184 ;  Mitf.  Eq.  PI.  by  Jeremy, 
174,  176 ;  Ante,  ^  102,  103. 

3  Anon.  1  Vera.  261.  But  quaere,  if  the  trust  be  for  creditors,  who  shall 
execute  the  assignment  within  a  limited  time,  and  those  who  do  so  exe- 
cute it  are  not  very  numerous,  whether  all  of  such  creditors  should  not  be 
made  parties  by  name.  Harrison  v  Stewardson,  2  Hare,  R.  530,  532  ; 
Ante,  ^  102,  103,  149,  150,  206 ;  Post,  §  217. 

4  Ante,  §  102,  150  ;  Mitf.  £q.  PI.  by  Jeremy,  174.  But  see  Harrison 
V.  Stewardson,  2  Hare,  R.  530,  532,  cited  Ante,  ^  140,  141,  150. 

5  Ante,  ^94,  140,  141,  150,  207,  208;  Weatherby  r.  St.  Giorgio, 
2  Hare,  R.  624,  629  ;  Harrison  v,  Stewardson,  2  Hare,  R.  530,  532; 
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the  will  of  a  feme  covert^  all  the  appointees  should  be 
made  direct  parties  to  the  Bill  for  a  distribution  of  the 
fund  by  the  executor,  who  is  a  constructive  trustee  ; 
yet  the  rule  yields,  where  the  ap{X)intees  are  very  nu- 
merous ;  and,  in  such  a  case,  on  account  of  the  incon- 
venience, a  Bill  may  l)e  maintained  by  some  on  liehalf 
of  all.' 

§  218.  Eighthly,  and  lastly,  on  matters  of  Account.' 
In  many  of  the  cases  referred  to  under  the  preceding 
head,  persons  were  required  to  be  parties  simply  upon 
the  ground,  that  they  were  proper  parties  to  an  account 
to  be  taken  in  the  cause.     In  many  of  them,  the  doc- 


Hawkioi  v.  Hawkins,  1  Hare,  R.  543,  546.  In  this  last  case,  Mr.  Vice- 
Chancellor  Wigram  said  ;  **The  general  rule  of  this  Court  is,  that  all 
peiaoDS  interested  in  the  subject  of  a  suit  must  be  parties,  except  where 
their  numbers  are  so  great  as  to  render  the  application  of  the  rule  highly 
inronrenient  or  impracticable.  And  therefore,  where  the  interests  of  a 
diM,  as  of  the  children  or  next  of  kin  of  a  particular  person,  are  concerned, 
the  whole  of  those,  who  constitute  the  class,  mu8t  be  parties,  and  the  Court 
must  be  satisfied,  by  evidence  of  some  kind,  that  they  arc  so.  It  is  ailuiit- 
ted,  that,  in  the  case  of  the  di.<ttribution  of  a  fund,  all  the  parties  entitled 
to  it  most  be  present ;  and  that,  at  least  as  a  general  rule,  the  miNle  of 
proYiog  that  they  are  present,  is  by  inquiry  before  the  Master.  Whether 
the  same  mode  of  proof  is  invariably  required  when  the  quest iiui  is  be- 
tween the  class,  and  one  claiming;  adversely  to  the  class,  I  am  not  called 
apon  now  to  decide,  it  is  sufficient,  for  the  pres«.'nt  case,  to  say,  that  wtme 
proof  of  the  fact,  that  the  parties  interested  are  before  the  Court,  is  neces- 
sary. In  respect  of  the  practical  neressity  of  the  rule,  I  cainuit  hvo.  that 
there  is  any  diflerence  lyetwceii  a  cai^e  calling  for  a  declaration  of  right  to 
a  fund,—-  wliirh  is  not  maili',  unlcHs  it  in  to  have  some  etrvet,  —  or  the  dis- 
tribution of  a  fund,  whi^h  is  sought  to  lir  made  adversely  to  a  class,  —  and 
the  case  of  membrrs  of  that  class  H«!ekin;r  distribution  among.<it  themselves. 
A  reason  that  the  Court  rcquin's  more  than  the  mere  statement  of  the 
parties  themselves,  that  all  the  memliers  of  thr  class  are  before  the  Court, 
is,  that,  if  that  statrmrnt  were  deemed  suflicirnt,  a  fraudulent  agreement 
might  be  made  Ih 'tween  some  parties  to  thu  exclusion  or  injury  of 
oihen.**     See  also  Baker  v.  HarwoiMl.  I  Hare,  R.  3*27. 

i  Manning  ».  Thcsiger,  I  Sim.  6i  Stu.  KIO;  Court  n.  Jeffery,  1  Sim. 
Sl  Stu.  105  ;  Ante,  ^  201  and  note. 

•  See  Calrerton  Parties,  ch.  3,5  1,  p.  U»-  I3tf ;  Edwards  on  Parties. 
178,  170. 
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trine,  however,  turned  upon  various  and  more  compli- 
cated considerations.  It  seems,  therefore,  fit  to  say  a 
very  few  words  in  this  place  as  to  parties  in  matters  of 
account  in  general.  An  account  may  be  sought  by 
several  persons  against  one,  or  by  one  against  several. 
In  each  of  these  cases,  all  the  persons  on  each  side, 
having  an  interest  in  the  account,  are  necessary  par- 
ties, and  should  accordingly  be  made  such,  either  as 
plaintiffs,  or  as  defendants.  Thus,  for  example,  (as  we 
have  seen,)  if  an  account  is  sought  by  or  against  part- 
ners, all  the  partners  are  proper  and  necessary  par- 
ties to  the  suit.^  So,  if  two  executors  are  bound  to 
render  an  account,  they  should  both  be  made  parties.* 

^219.  Upon  similar  grounds,  wherever  different  per- 
sons are  interested  in  an  account,  although  not  in  the 
same  right,  they  should  all  be  joined  ;  as,  for  instance, 
heirs  and  personal  representatives,  residuary  legatees 
and  distributees,  mortgagors  and  mortgagees,  and  their 
assignees;^  persons  receiving  and  holding  assets  in 
succession  in  virtue  of  their  representative  character ;  * 
and  persons  having  distinct  interests  in  the  same  secu- 
rity, either  jointly,  or  in  succession.* 

^  220.  Sometimes,  where  there  is  a  defect  of  par- 
ties, which  is  made  apparent  at  the  hearing,  and  is  not 
previously  objected  to,  the  Court  will  proceed  to  a  final 
decree,  if  the  plaintiff  will  undertake  to  give  effect  in 
the  cause  to  the  utmost  rights,  which  the  absent  parties 


1  Moffat  V.  Farquharaon,  2  Bro.  Ch.  R.  338  ;  Evans  v.  Stokes,  1  Keen, 
R.  24  ;  Stafford  v.  City  of  London,  2  Eq.  Abridg.  166 ;  Ante,  ^  167. 

8  Cowslad  V.  Cely,  Prec.  Ch.  83 ;  Scurry  v.  Morse,  9  Mod.  R.  89. 

3  Ante,  ^  172,  173,  181,  185,  186,  196,  201. 

^  Ante,  §  159-176;  Hindmarsh  v.  Southgate,  3  Russ.  R.  328  ;  Hol- 
land V,  Prior,  1  Mylne  &  K.  237 ;  Anderson  v.  Gaunter,  2  Mylne  &  K. 
763. 

5  Palk  r.  Clinton,  12  Ves.  48  ;  Hobart  v.  Abbot,  2  P.  Will.  643  ;  Nor- 
rish  «.  Manhall,  5  Madd.  R.  47ft. 
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could  have  claimed,  if  they  had  been  before  the  Court, 
and  those  rights  are  such,  as  do  not  affect  the  rights  of 
the  defendants,  who  are  before  the  Court.^ 

^  221.  We  may  here  also  advert  to  a  point  of  con- 
siderable practical  im{X)rtance,  (of  which  incidentally 
notice  has  been  already  taken,)  and  that  is,  that  in 
many  cases  it  furnishes  no  ground  of  objection,  that 
persons  are  joined  as  parties  in  the  suit,  who,  if  they 
had  been  omitted,  could  not  have  been  deemed  neces- 
sary parties ;  for,  in  a  variety  of  cases,  it  is  in  the 
option  of  the  plaintiff  to  join  them,  or  not,  as  defend- 
ants.' Thus,  for  example,  if  a  trustee  has  fraudulent- 
ly or  improperly  parted  with  the  trust  properly,  the 
cestui  que  trust  may  proceed  against  the  trustee  alone, 
to  compel  satisfaction  for  the  breach  of  trust,  or  he 
may  at  his  election  join  the  assignee  also,  if  he  was  a 
party  to  the  fraud,  or  if  he  seeks  redress  against  liiin.^ 
Soi  if  a  pawnee,  or  other  person,  lawfully  in  possession 
of  jewels,  should  deliver  them  over  to  a  third  person 
for  custody,  he  may  have  a  Bill  for  a  redelivery  and 
account  of  them  without  making  the  pawner  or  his 
representatives  a  |Kirty/  So,  a  jierson,  who  is  a  mere 
nominal  or  formal  party,  may  sometimes  be  dis[)ensed 


I  Harrey  v.  Cooke,  1  Russ.  R.  34,  5t,  55  ;  Post,  $  2.1G. 

*  Ante,  4  153,  15A.  211 ;  Povt,  §  *22»,  512.  The  SOth  Orilcr  of  tho 
Eoglbh  Orders  in  Chancery  of  iSll.provifJcR,  **  That  whiTu  no  account, 
payment,  conveyance,  or  oih«:r  rehef  is  sought  a^raioHt  a  party,  but  the 
plaialiff  ahalt  re^uiri!  siicli  party  to  appear  to  and  answer  the  Dill,  the 
eoala  oecaaioned  by  the  plaintitf  havini;  mini  red  such  party  mi  to  appear 
and  anawer  the  Hill,  and  the  costs  of  all  proceedings  con8ri)ucntial  thereon, 
ahall  be  paid  by  the  plaintiff,  unless  the  (/ourt  shall  otherwise  direct.*' 
Tb«  aame  Rule  has  been  adupted  by  the  Supreme  Court  of  the  I'liited 
Stalaa.     S«e  54th  Rule  of  the  F^piity  Rules,  January  Term,  1h|>j. 

>  Bailey  v.  Inelee,2  Paifre,  R.  27t(,  'J7<» ;  West  v.  Randall,  2  Ma>on, 
R.  197,  lOH  ;  Ante,  $  137. 

4  SaviJla  v.  Tancred,  1  Ves.  101  ;  Calvert  on  Parties,  ch.  I.  -^  1,  p.  7 ; 
Ante,  4  913. 
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with,  although,  if  he  were  joined  in  the  suit,  there 
would  be  no  ground  for  any  exception  on  his  part* 

^  222.  Hitherto  we  have  spoken  of  cases,  where 
private  persons  only  are  interested  in  the  subject-mat- 
ter of  the  suit.  But  the  same  principle  is  applicable  to 
cases  where  the  Government  itself  is  a  party  in  interest.* 
In  all  such  cases,  it  is  essential,  that  the  Attorney- 
General,  who  is  the  proper  public  officer  of  the  Gov- 
ernment, should  be  made  a  party,  either  as  plaintiff,  or 
as  defendant,  to  protect  and  assert  the  interests  of  the* 
public.^  Hence  it  is,  that  in  cases  of  public  charities 
the  Court  always  requires  the  Attorney-General  to  be 
made  a  party  to  the  suit ;  because  the  Crown  or  Gov- 
ernment, as  parens  patruSj  superintends  the  adminis- 
tration of  all  charities,  and  must,  in  cases  of  this  sort, 
act  by  its  proper  officer,  who  is  the  Attorney-General.* 

^  223.  We  have  thus  reviewed  some  of  the  most 
important  classes  of  cases,  which  serve  to  illustrate  the 
general  rule,  as  to  the  necessary  parties  to  a  Bill  in 
Equity,  and  also  to  illustrate  the  exceptions  to  that 
rule.  In  general,  it  may  be  said,  that  in  most  of 
these  classes  of  cases  the  doctrine,  which  is  applied,  is 
in  a  high  degree  reasonable  and  convenient,  and  pro- 
motive of  the  ends  of  justice.  In  some  of  them,  the 
doctrine  can  scarcely  be  treated  otherwise,  than  as 
founded   in    mere   artificial    or   technical    reasoning ; 

1  Butler  V.  Pendergrass,  16  Vin.  Abridg.  Party,  248;  S.  C.  2  Bro. 
Pari.  Caa.  170  ;  Fletcher  r.  Ashburner,  1  Bro.  Ch.  R.  497,  498.  See 
also  Saville  v.  Tancred,  1  Yes.  101 ;  Calvert  on  Parties,  ch.  1,  §  I,  p. 
7,8. 

9  See  Calvert  on  Parties,  ch.  3,  §26,  p.  301-308;  Edwards  on  Par- 
ties, 60-62. 

3  Attorney-General  v.  Brown,  1  Swanst.  265,  290,  291,  294;  Cooper, 
Eq.  PI.  17,  22;  Mitf.  Eq.  PL  by  Jeremy,  21,  22  and  note,  30,  102, 
169,  172. 

*  Wellbeloved  ».  Jones,  1  Sim.  &  Stu,  40  ;  Mitf.  Eq.  PI.  by  Jeremy, 
17,  22,  30,  102,  169. 
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sometimes,  as  stopping  short  of  the  proposed  objects, 
for  which  it  is  adopted ;  sometimes,  as  iutroductive  of 
anomalies  not  easily  referable  to  any  common  princi- 
ple ;  and  sometimes,  as  subversive,  eitlier  totally  or 
partially,  of  the  ends  of  justice,  by  obstructing,  or  ex- 
tinguishing all  chances  of  any  remedy  in  Equity. 
Perhaps,  however,  it  may  be  found,  upon  a  close  sur- 
vey of  the  whole  matter,  that  a  difTcrent  doctrine  in 
these  latter  instances  would  work  out  inconveniences 
and  mischiefs  in  an  opposite  direction,  which  would 
be  equally  liable  to  objection,  and  equally  to  be 
lamented.  So  that,  after  all,  we  may  rather  impute 
these  apparent  blemishes  in  the  system  to  the  general 
inability  of  all  human  contrivances  to  attain  entire 
justice,  than  to  any  positive  omission  to  provide  a  safe, 
uniform,  and  effective  remedy  in  all  practicable  cases. 
^  224.  In  concluding  this  part  of  our  subject,  we 
may  here  quote  the  language  of  Lord  Redcsdale,  as 
furnishing  at  once  an  admonition  and  a  motive  to  fur- 
ther diligence,  and  to  more  copious  inquiries  into  the 
true  grounds  of  necessary  parties,  when  new  cases 
arise,  which  may  require  new  applications  of  princi- 
ples. **  In  some  cases,  however,"  (says  that  eminent 
judge,)  **  it  may  still  remain  a  question  of  considera- 
ble difficulty,  who  are  necessary  parties  to  a  suit.  It 
may,  indeed,  Ix^  doubtful,  until  the  decision  of  the 
cause,  what  interests  may  be  affected  by  that  decision ; 
and  sometimes  {Kirties  must  Ik;  brought  before  the 
Court  to  litigate  a  question,  who  had,  according  to  the 
decision,  no  interest  in  tlu;  sulyect ;  and  as  to  whom, 
therefore,  whether  phrintifls  or  defendants,  the  Bill  may 
be  finally  dismiss(*d,  although  the  Court  may  make 
a  decree  on  the  sul)jert,  as  lM*tween  other  jiarties, 
which  will  l)e  conclusive  on  the  {x^rsons,  as  to  whom 
the  Bill  may  be  so  dismissed,    but  which  the  Court 


256  EQUITY    PLEADINGS.  [CH«   IV. 

would  not  pronounce  in  their  absence,  if  amenable  to 
its  jurisdiction.  Sometimes,  too,  a  plaintiff,  by  waiving 
a  particular  claim,  may  avoid  the  necessity  of  making 
parties,  who  might  be  affected  by  it,  though  that  claim 
might  be  an  evident  consequence  of  the  rights  asserted 
by  the  Bill  against  other  parties.  This,  however, 
cannot  be  done  to  the  prejudice  of  others."* 

^  226.  Let  us  now  proceed  to  the  consideration  of 
the  correlative  inquiry,  who  ought  not  to  be  made,  or 
who  need  not  be  made,  parties  to  a  Bill  in  Equity.^ 
And,  here,  the  point  most  usually  arises  in  relation  to 
parties  defendants,  although  it  is  by  no  means  confined 
to  them.* 

^  226.  In  the  first  place,  (as  we  have  already  seen,) 
the  rule,  as  to  necessary  parties,  does  not  extend  to  all 
persons,  who  may  be  consequentially  interested,  or 
a  fleeted  by  the  suit;  as,  for  example,  in  the  case  of  a 
Bill  by  a  creditor  for  payment  of  his  debt  out  of  the 
assets  of  his  deceased  debtor,  whether  it  is  a  suit 
brought  for  himself  alone,  or  on  behalf  of  all  others/ 
In  the  former  case,  all  the  other  creditors  may  be  con- 
sequentially affected  by  the  decree ;  in  the  latter,  all 
the  legatees  and  distributees. 

^  226,  a.  Upon  the  like  ground,  where  a  Bill  is 
brought  for  a  discovery  merely,  in  aid  of  a  defence  in 
an  action  at  law,  no  other  person  except  the  actual 
plaintiff  at  law,  should  be  made  a  party  to  the  Bill  of 
discovery,  although  others  may  be  beneficially  interested 
in  the  subject-matter  of  the  action  at  law.  Thus,  if  an 
action  at  law  is  brought  by  an  agent  upon  a  policy  of 
insurance,  and  the  underwriters  file  a  Bill  of  discovery 

1  Mitf.  Eq.  PI.  by  Jeremy,  179,  180  ;  Williams  v.  Williams,  9  Mod. 
R.  299.     See  also  Post,  §  336,  237,  279,  509,  541,  544. 
a  See  Calvert  on  Parties,  ch.  1,  §  3,  p.  65-73. 
3  Post,  §  229,  232,  236,  237,  279,  509,  541,  544. 
*  Mitf.  Eq.  PI.  by  Jeremy,  170,  171,  175 ;  Ante,  §  140. 
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in  aid  of  their  defence  to  the  suit  at  law,  the  Bill 
should  be  brought  against  the  agent  alone;  and  his 
principal,  not  being  a  party  to  the  suit  at  law,  ought 
not  to  be  joined  in  Equity,  although  he  has  the  real  in- 
terest in  the  suit.^  The  same  rule  will  apply  to  an 
agent  bringing  a  Bill  for  a  discovery  in  aid  of  his  own 
action  at  law ;  for  there  the  principal  ought  not  to  be 
joined  as  plaintiff,  although  he  has  a  substantial  in- 
terest-* 

^  226,  b.  So,  in  the  case  of  a  common  Bill  for  the 
specific  performance  of  a  contract  of  sale  of  real  estate, 
the  only  proper  parties  in  general  are  the  parties  to 
the  contract  itself.'  S|)ecial  cases  may  indeed  exist, 
in  which  the  rule  may  be  otherwise  ;  but  they  stand 
upon  their  own  {leculiar  grounds. 

^  227.  In  the  next  place,  a  person  is  not  properly  a 
party  to  a  suit,  between  whom  and  the  plaintiff  there 
is  no  proper  privity  or  common  interest,  but  his  lia- 
bility, if  any,  is  to  another  jx^rson.  This  may  l)e  illus- 
trated by  the  common  case  of  a  Bill  brought  by  a 
creditor  against  an  executor  or  administrator  for  pay- 
ment of  his  d(>bt  out  of  the  assets.^  To  such  a  Bill  a 
debtor  to  the  estate  is  not  ordinarily  a  pro|)er  party ; 
because  his  liability  is  solely  to  the  executor  or  admin- 
istrator.    But  if  a  special  case  is  made  out,  such  as 


I  Irring  9.  Thompson.  0  Sim.  K.  17;  Fcnton  ».  HughcB,  7  Vca.  287. 
Lord  Abinger  docidfd  directly  the  other  way,  in  (flyii  v.  Suari's,  1  Yi)iin);o 
Sl  Coll.  6M.  »ce  also  Taylor  r.  I^rijjworth,  II  Peters,  H.  172;  Post, 
^569. 

•  Gljm  w.  Soarcs,  3  Mylnc  &  Keen,  450  ;  Irving  v.  Thompson,  »  Sim. 
R.  17  ;  Fenton  r.  Hughes,  7  Yes.  2H7.  The  case  might  be  difft»rent,  if 
the  Bill  were  not  only  for  discovrrv,  but  also  for  n*lief.  Irving  r.  Thomp- 
•00, 9  Sim.  R.  17.  aO;  Taylor  v.  Ix»ngwonh,  14  Peters,  R.  172;  Post, 
{569. 

•  Wood  f.  White,  4  Mylnc  &  Craig,  R.  460,  483. 

4  Unerwn  •.  Mair,  2  Ves.  jr.  U5 ;  Gedgc  v.  Traill,  1  Rus.  &  Mylne, 
981 ;  9  Story  oo  Equity  Juriap.  $  836. 

£Q.  PL.  33 
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collusion  between  him  and  the  executor  or  administra- 
tor, or  insolvency  of  such  personal  representative,  then, 
and  in  that  case,  the  debtor,  may  be  made  a  party,  as 
a  means  of  uprooting  the  fraud,  or  of  securing  the 
property.* 

§  228.  In  the  next  place,  the  plaintiff  may,  (as  we 
have  already  seen,)  in  some  cases,  by  the  very  struc- 
ture of  his  Bill,  and  the  prayer  of  relief,  obviate  the 
necessity  of  making  a  person,  otherwise  interested,  a 
party .^  Thus,  where  the  plaintiff  alone  is  concerned 
in  interest,  as  to  a  demand  upon  a  person  not  made 
a  party,  he  may,  by  a  waiver  of  that  claim,  dispense 
with  his  being  a  party.*  So,  if,  at  the  hearing,  the 
plaintiff  waives  any  relief  against  a  person,  not  made  a 
party.* 

^  229.  In  the  next  place,  the  non-joinder  of  a  mere 
nominal  or  formal  party  will  often  be  dispensed  with, 
if  entire  justice  can  be  done  without  him  ;  or  if  he  can- 
not properly  be  made  a  party  to  the  suit.*  Indeed, 
the  joinder  or  non-jpinder  of  mere  nominal  or  formal 
parties  will  not  ordinarily  be  allowed  by  the  Court,  as 
a  valid  objection  to  proceedings  under  the  Bill.^ 

^  230.  In  the  next  place,  no  person  need  be  made 
a  party  to  a  Bill,  who  claims  under  a  title  paramount 
to  that  brought  forward,  and  to  be  enforced  in  the 
suit ;  or  who  claims  under  a  prior  title  or  incumbrance, 
not  affected  by  the  interests  or  relief  sought  by  the 


A  Ante,  ^  127,  129,  139,  167,  178,  214. 
»  See  Ante,  §  127,  139,  213,  214. 

3  Mitf.  Eq.  PL  by  Jeremy,  179,  180 ;  Williams  v.  WUliams,  9  Mod. 
R.  299 ;  Ante,  §  127-130,  214. 

4  Pawlet  V.  Bishop  of  London,  2  Atk.  296 ;  Northey  r.  Northey,  2 
Atk.  77. 

5  Butler  V.  Pendergrass,  2  Bro.  Pari.  Cas.  170 ;  S.  C.  4  Bro.  Pari.  Cas. 
by  Tomlins,  174 ;  16  Viner  Abridg.  248,  pi.  5 ;  Ante,  §  221 ;  Post,  §  542. 

•  Wormley  v,  Wormley,  8  Wheat.  461 }  Ante,  ^  221 ;  Post,  $  542. 
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Bill.'  Thus,  for  example,  on  a  Bill  to  carry  into  efTect 
the  trusts  of  a  will,  a  person,  who  claims  by  a  title 
paramount  to  that  will,  ought  not  to  be  made  a  party, 
in  order  to  bring  into  contestation  his  rights  under 
such  paramount  title.'  So,  where  a  Bill  seeks  merely 
the  application  of  the  surplus  of  a  trust  fund,  after 
discharging  prior  incumbrances,  the  prior  incumbran- 
cers are  not  necessary  parties.' 

^231.  In  the  next  place,  no  person  should  be  made 
a  party,  who  has  no  interest  in  the  suit,  and  against 
whom,  if  brought  to  a  hearing,  no  decree  can  be  had.^ 
Upon  this  ground  it  is,  that  a  person,  who  is  a  mere 
agent  in  the  transaction,  ought  not  to  be  made  a  piirty 
to  a  Bill ;  as,  for  example,  an  auctioneer,  who  has  sold 
an  estate,  the  sale  t)eing  the  matter  in  controversy ; ' 
or  a  steward  or  receiver  of  the  rents  and  profits,  where 
the  controversy  is  l)etwecn  the  vendor  and  the  vcmdee 
to  a  Bill  for  a  s|M3ci(ic  performance ;"  or  an  attorney  or 
solicitor,  who  has  negotiated  an  annuity,  to  a  Bill  to 
set  it  aside,  on  account  of  a  defective  memorial ;  ^  or 
an  arbitrator  to  a  Bill,  to  enforce,  or  to  set  aside  an 
award.' 


>  Ante,  4  148,  149,  1»3. 

•  Devooahcr  v.  Newcnham,  *->  Hrh.  &  Ufr.  2«7-21'2;  Antf,  ^  101 ; 
Pelham  r.  Grpjrory,  1  FA-n,  K.  5-JO:  S.  C.  «  Hro.  CU.  K.  riTfi;  'A  Bm. 
P«ri.  Cm.  hy  Tumltns,  •2I>1  ;  Kajrle  Firp  Irisiirann*  ('omimiiy  v.  licnl,  B 
Paige, 635 ;  Uni;**  v.  hnivn,  5  liiiKli.  U.  l!K>;  Antis  ^  1  IN,  il«»,  ir>l,l03. 

>  Milf.  V/\.  V\.  hy  JiTtMiiy,  175;  Anir.  {^  I  SH,  1 1!». 

4  Milf.  V4\.  PI.  by  Jen-niy,  HiO;  2  Vj(\.  Ahrifl^r.  7H,  i»l.  12;  Sriiiih  v. 
Snow,  3  Madd.  K.  10 ;  WoHt  v.  Randall.  2  M:ih<iii,  K.  lf»2.  11)7  ;  'Irtcu- 
thkk  V.  AuHtin.  4  Maw»n,  K.  42;  Prtch  v.  Dalton,  H  Price.  R.  12;  1 
Hania.  fh.  Pr.  by  Nci*land,  :iH  (INIH)  ;  U  Texior  v.  Maniuis  of 
AMpach.  15  Vm.  IB4;  f\Kip«!r,  F^i-  PI.  41,42;  2  Madd.  Ch.  Pr.  140, 
147;  H  Story  on  tlqutty  Jurinp.  \  14*.i<J;  P<Mt,  ^  570. 

•  Cooper,  Eq.  PI.  41,  42;  Pimi,  ^  570. 

•  Cooper,  Va\.  PI.  42;  McNainara  r.  WilliamB,  0  Ves.  143. 
7  Cooper.  Ki\.  PI.  42;  2  Madd.  Ch.  Pr.  110,  147. 

•  Ifitf.  Bq.  PI.  by  Jeremy,  iOO,  161 ;  Cooptr,  V4\.  PI.  178;  Steward  r. 
EaM  India  Company,  8  Vern.  380 ;  9  Eq.  Abridg.  78. 


260  EQUITY    PLEADINGS.  [CH.  IV. 

^  232.  In  cases,  too,  where  the  objection  of  a  want 
of  interest  applies,  it  is,  or  may  be  equally  as  fatal, 
when  applicable  to  one  of  several  plaintiffs,  as  it  is 
when  applicable  to  one  of  several  defendants.^  In- 
deed, in  the  former  case,  the  objection  is,  or  may  be 
fatal  to  the  whole  suit;  whereas,  in  the  latter  case,  it 
is  fatal  (if  properly  taken  and  in  due  time)  to  the  suit 
only  against  the  defendant  improperly  joined.^  But  in 
cases  of  this  sort,  if  there  is  any  charge  of  fraud  con- 
nected with  the  transaction,  in  which  the  agent,  or 
steward,  or  attorney,  or  solicitor,  or  arbitrator,  partici- 
pated, and  it  is  so  charged  in  the  Bill ;  there,  he  may 
properly  be  made  a  party ;  for  even  if  no  other  decree 
would  be  warranted  by  the  circumstances  of  the  case 
against  him,  he  might  be  decreed  to  pay  the  costs  of 
the  suit,  if  his  principal  should  happen  to  be,  or  should 
become  insolvent.* 

^  233.  Another  exception  has  been  sometimes  made, 
upon  a  ground  not  entirely  satisfactory,  and  which 


1  Ante,  ^  224 ;  Post,  §  236,  237,  509,  541,  544,  569. 

3  Makepeace  v.  Haythorne,  4  Russ.  R.  244  ;  King  of  Spain  v.  Machado, 
4  Russ.  R.  225,  241 ;  Hunter  v.  Richardson,  6  Madd.  R.  89  ;  Mitf.  Eq.  PI. 
by  Jeremy,  160,  161;  Ante,  §224,  229:  Post,  §  236,  237,  641-544, 
669. 

3  Cooper,  Eq.  PI.  42;  Mitf.  Eq.  PI.  by  Jeremy,  160,  161,  189;  3 
Story  on  Equity  Jurisp.  §  1500;  Bowles  v.  Stewart,  1  Sch.  and  Lefr. 
227  ;  Le  Texier  v.  Marquis  of  Anspach,  15  Ves.  164  ;  Fenton  v.  Hughes, 
14  Ves.  287-289;  Stewart  v.  East  India  Company,  2  Vern.  380  and 
note,  and  14  Ves.  253  ;  Lingood  v.  Eade,  2  Atk.  501 ;  Lingood  w.  Crouch- 
er,  2  Atk.  395  ;  Church  v.  Lequesne,  2  Ves.  315  ;  Post,  ^  570.  In  such 
a  case,  the  Bill  itself  should  pray  costs  against  the  agent,  &c. ;  for  other- 
wise a  demurrer  would  lie.  Le  Texier  v.  Marquis  of  Anspach,  16  Ves.  164. 
The  same  principle  applies  to  the  case  of  a  debtor  to  a  testator's  estate, 
who  cannot  ordinarily  be  joined  in  a  creditor's  suit  against  the  executor 
for  payment  of  his  own  debt ;  but  he  may  be,  if  collusion  is  charged  be- 
tween him  and  the  executor.  1  Mont.  Eq.  PI.  45,  46,  note  (o)  ;  2  Mont. 
Eq.  PI.  141 ;  Mitf.  Eq.  PI.  by  Jeremy,  158,  169;  ElmsUe  v.  Macaulay, 
3  Bro.  Ch.  R.  624. 
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may  now  be  considered  as  of  very  doubtful  authority. 
It  is  the  case  of  a  bankrupt,  in  which  it  is  admitted, 
that  although  he  ought  not  generally  to  be  made  a  party 
to  a  Bill  against  his  assignees  touching  his  estate ;  yet, 
if  in  such  a  Bill  any  discovery  of  his  acts,  before  he 
became  a  bankrupt,  is  sought,  he  may  properly  be 
joined  and  comp(.'lled  to  make  the  discovery.^  And 
the  same  proposition  has  been  put  in  a  more  general 
form ;  that  where  a  person,  having  had  an  interest  in 
the  subject-matter,  has  assigned  that  interest,  he  may 
yet  be  compelled  to  answer  with  respect  to  his  own 
acts  before  the  assignment.^ 

fj  234.  For  the  same  reason,  a  mere  witness  ought 
not  to  be  made  a  party  to  a  Bill,  although  the  plaintilf 
might  deem  his  answer  more  satisfactory  than  his  ex- 
amination ;  for  he  has  no  interest  in  the  cause,  and 
no  decree  can  be  had  against  him ;  nor  would  his 
answer  be  evidence  against  his  co-defendant.    And  he 

I  Milf.  Eq.  PI.  by  Jeremy,  101. 

■  Milf.  Eq.  PI.  by  Jrremy,  161.  The  whole  d<»clrinp  has  boon  shaken, 
if  not  OTerturned  in  Whitworth  v.  Davis,  1  Yes.  &  Beam.  518-550, 
and  Griffin  v.  Archer,  3  Anst.  ITH.  Liird  Rcdesdale's  own  mo<lc  of  stat- 
ing the  propoution  in  the  paAnagr  cited  in  the  text  shows,  that  ho  deonicd 
it  doubtfal.  He  has  added  ;  **  It  is  difficult  to  draw  a  precise  line  between 
the  eaten,  in  which  a  person,  having  no  interest,  may  be  called  upon  to 
anawer  for  his  own  acts,  and  those,  in  which  he  may  demur,  because  ho 
haa  no  intereai  in  the  question.  Thus,  whore  a  creditor,  who  had  obtained 
esaevlion  against  the  oflerts  of  his  debtor,  filed  a  Hill  against  the  debtor, 
againat  whom  a  commission  of  bankruptcy  had  issued,  and  the  persons 
claiming  aa  assignees  under  the  commishi<in,  charr;ing,  that  the  cominis- 
aion  wat  a  contrivance  to  defeat  the  plaintiff's  execution,  and  that  the 
debtor  baring  by  permiHsiim  of  the  plaintiff  possessed  part  of  tli«>  ^chhIs 
taken  in  execution  for  the  purpose  of  sale,  and  instead  of  paying  the  pro- 
duce to  the  plaintiff  had  paid  it  to  his  assignees,  a  demurrer  by  the  alleged 
bankrupt,  because  he  had  no  interest,  and  might  be  examined  as  a  wit- 
overruled,  and  the  decision  affirmed  on  re  hear  in  (f  A  differ- 
also  been  taken,  where  a  {lerson  concerned  in  a  tnnsactitm, 
impeacbed  on  the  (rniund  of  fraud,  has  lM*en  maile  party  to  a  Hill  for  dis- 
eovery  merely  ;  or  aa  having  the  custixly  of  an  instrument  for  the  mutual 
beaeftt  oTothera/*    Mitf.  £q.  PI.  by  Jeremy,  161,  102. 
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ought  not  to  be  harassed  by  the  trouble  or  expense  of 
a  litigation,  in  respect  to  which  he  has  nothing  to  gain 
or  to  lose.* 

^  236.  There  are  some  exceptibns,  however,  to  this 
general  doctrine,  which  have  been  introduced  upon 
peculiar  reasons,  and,  whether  satisfactory  or  not, 
which  are  now  well  established.  Thus,  for  example, 
the  oflScers  of  a  corporation,  although  they  may  be 
mere  witnesses,  may  be  joined  in  the  defence  in  a  suit 
against  the  corporation.  The  reason  assigned  for  this 
distinction  between  the  cases  of  individuals  and  the 
cases  of  corporations  is,  that  the  former  may  be  re- 
quired to  answer  upon  their  personal  and  corporal 
oaths;  whereas  a  corporation  cannot  be  sworn,  and 
therefore  must  put  in  its  answer  under  its  common 
seal  only ;  and  however  false  its  answer  may  be,  the 
corporation  can  never  be  convicted  of  perjury.  Under 
such  circumstances,  it  has  been  thought  allowable  to 
compel  the  officers  of  the  corporation  to  answer  to  the 
material  facts  upon  their  own  personal  oaths ;  and  thus 
to  enable  the  plaintiff  better  to  frame  his  Bill,  and 
better  to  draw  and  pen  his  interrogatories  towards 
obtaining  a  fuller  discovery.^  And  in  truth  it  must  be 
admitted,  that  the  officers  are  generally  the  only  per- 


i  Cooper,  Eq.  PI.  41,42;  Mitf.  Eq.  PI.  by  Jeremy,  188;  Wych  v. 
Meal,  3  P.  Will.  310  and  Mr.  Cox's  note  (1) ;  Newman  v.  Godfrey, 
2  Bro.  Ch.  R.  332;  Plummer  v.  May,  1  Yes.  426  ;  Fenlon  v,  Hughes, 
7  Ves.  287-290;  Dummer  v.  Chippenham,  14  Ves.  252;  Whilworlh  v. 
Davis,  1  Ves.  &  B.  550 ;  Griffin  v.  Archer,  2  Anst.  R.  478 ;  Lloyd  v. 
Lander,  5  Madd.  R.  282 ;  2  Story  on  Equity  Jurisp.  §  1499. 

8  Wych  V.  Meal,  3  P.  Will.  310;  Moodalay  v.  Morton,  1  Bro.  Ch.  R. 
469 ;  Whitworth  v.  Davis,  1  Ves.  &  B.  550 ;  Dummer  v.  Chippenhmin, 
14  Ves.  252-254;  Cooper,  Eq.  PI.  42;  Mitf.  Eq.  PI.  by  Jeremy,  160 
and  note,  189 ;  Le  Texier  o.  Marquis  of  Anspach,  15  Ves.  164,  165 ; 
Gibbons  v,  Waterloo  Bridge  Company,  5  Price,  R.  493 ;  Bramley  v. 
Westchester  County  Manuf.  Company,  1  John.  Ch.  R.  366 ;  2  Story  on 
Equity  Jurisp.  §  1500. 
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sons,  who  can  give  the  information.^  For  a  like  rea- 
son, the  members  of  corporations  may  also  be  made 
parties  to  a  Bill,  either  for  discovery  alone  or  for  dis- 
covery and  relief,  although  they  have  no  other  interest, 
than  as  cori)orators,  in  the  subject-matter  of  the  suit.^ 

^  236.  Having  stated  those  general  doctrines  in  re- 
lation to  the  joinder  and  omission  of  parties,  it  may  be 
proper  to  add  in  this  connection  (although  the  matter 
will  necessarily  come  in  review  hereafter),  that,  if  the 
want  of  proper  and  necessary  parties  is  apparent  on 
the  face  of  the  Bill,  the  defect  may  be  taken  advantage 
of  by  demurrer.^  In  many  cases,  and  especially  if 
the  defect  be  vital  to  the  character  of  the  Bill,  and 
to  the  relief  asked,  the  objection  may  also  be  insisted 
upon  at  the  hearing.  And,  if  the  Court  shall  proceed 
to  a  decree,  the  decree  may  be  reversed  for  error  on 
this  account/  If  the  defect  is  not  apparent  on  the 
Bill,  it  may  be  propounded  by  way  of  a  plea,  or  it  may 
be  relied  on  in  a  general  answer.^  If  it  is  insisted  on 
only  at  the  hearing,  the  Court  will  often,  if  there  are 


1  It  secnu,  however,  that  although  it  is  nut  an  unusual  rule,  that  the 
oificen  of  a  corpfiration  may  he  made  parties  ;  yet  that  a  8i>erial  ground, 
mch  IS  to  peculiar  information,  should  he  laid.  Thus,  in  Howe  v.  Hent, 
5  Bftdd.  R.  19,  where  an  officer  of  the  Bunk  of  Kngland  was  made  a 
party  to  a  Bill  of  discovery,  when  certain  stock  in  question  in  \\w  cause 
was  transferred,  it  was  held  on  demurrer,  that  he  was  not  properly  j<iined, 
beeause  be  was  a  men*  witness. 

'  Glascott «.  Copi>er  Miners*  Company,  II  Sim.  R.  301. 

>  Pom,  i  54 1 -511. 

4  Cooper,  Vjr\,  1*1.  33,  inri ;  Mitf.  Ya\.  PI.  hy  Jeremy,  1«0,  and  the  cases 
there  died;  Pract.  Vicfi.  hy  Wyait,  aiW ;  1  Daniell,  Ch.  Praci.  3H4 - 
3H8;  9  DanielK  Ch.  Pract.  37,  38  ;  Whiting  r.  Hank  of  I'nited  States, 
13  Peters,  R.  It.  The  mere  non -joinder  of  a  proper  party  cannot  avail 
the  defeadanl  in  a  Hill  of  review,  unless  it  oi>eratcs  to  his  prejudice; 
aad  there  is  the  mure  reason  for  this  ruh*.  liecausc  the  absent  pfn>on  is 
not  bouod  by  the  dt>ereu ;  hut  may,  in  another  suit,  vindicate  his  ri^'hts. 
Whitinfr  V.  Bank  of  United  Slates,  13  Peters.  R.  U  ;  Post,  $  2h3,  500, 
Ml,  544. 

^  Cooper,  Eq.  PI.  *JbU  ;  Mitl.  lOq.  PI.  by  Jeremy,  980. 
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merits,  allow  the  cause  to  stand  over,  in  order  to  make 
the  new  parties,  or,  if  the  Bill  is  dismissed,  it  should 
be  without  prejudice.^ 

^  236,  a.  It  is  no  answer  to  the  objection  of  a  want 
of  proper  parties,  that  the  persons,  who  are  not  parties, 
might,  if  made  so,  object,  that  the  Bill  is  multifarious. 
Many  Bills  may  not  be  multifarious  as  to  some  persons, 
interested  in  the  whole  subject-matter,  which  would  be 
so  as  to  others,  interested  only  in  part  of  it.  But  that 
is  no  reason  for  the  Court  proceeding  in  the  absence  of 
any  person,  who  ought  to  be  present,  as  to  any  part  of 
the  case.  It  at  most  can  only  prove,  that  the  plaintiffs 
have  adopted  a  wrong  course  from  the  beginning;  and 
that  the  error  is  irremediable  under  the  ordinary  per- 
mission to  amend  by  making  parlies.^ 

^  237.  If,  on  the  other  hand,  the  defect  in  the  Bill 
should  be  a  joinder  of  improper  parties  (as,  for  exam- 
ple, of  persons,  having  no  interest,  or  mere  witnesses), 
in  such  a  case,  if  the  defect  is  apparent  on  the  face  of 
the  Bill,  it  may  be  brought  forward  by  a  demurrer  by 
the  party  improperly  joined ;  or  he  may,  at  the  hear- 
ing, in  some  cases,  rely  on  it,  as  a  ground  for  a  dis- 
missal of  the  Bill  as  against  him.^    If  the  defect  is  not 

1  West  V.  Randall,  2  Mason,  R.  181  ;  Mechanics'  Bank  of  Alexandria 
V.  Selons,  1  Peters,  R.  306 ;  Hunt  v.  Wickliffe,  8  Peters,  R.  215 ;  Ante, 
§  73;  Post,  ^  541,  544.  The  40th  Order  of  the  English  Chancery  Orders 
of  1841,  has  altered  materially  the  old  Rule.  It  provides,  "That  if  a 
defendant  shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is  defective 
for  want  of  parties,  not  having  by  plea  or  answer  taken  the  objection,  and 
therein  specified  by  name  or  description  the  parties,  to  whom  the  objectioa 
applies,  the  Court  (if  it  shall  think  fit)  shall  be  at  liberty  to  make  a  decree 
saving  the  rights  of  the  absent  parties.'*  Ante,  §  220.  The  same  Rule 
has  been  adopted  by  the  Supreme  Court  of  the  United  States.  See  53d 
Rule  of  the  E^quity  Rules  of  the  Supreme  Court  of  the  United  States,  Jan- 
uary Term,  1842. 

8  Lumsden  v.  Fraaer,  1  Mylne  &  Craig,  589,  602 ;  S.  C.  7  Simons, 
R.  555  ;  Attorney-General  v,  Poole,  4  Mylne  &  Craig,  17. 

3  Post,  ^  283,  509,  541,  544,  569. 
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apparent  on  the  face  of  the  Bill,  the  party,  improperly 
joined,  may  rely  on  the  objection  by  way  of  a  plea,  or 
insist  upon  it  in  his  answer.^  It  is  not  safe,  however, 
in  any  case,  to  rely  upon  the  mere  non-joinder  or  mis- 
joinder of  parties,  as  an  objection  at  the  hearing ;  for 
if  the  Court  can  make  a  decree  at  the  hearing,  which 
will  do  entire  justice  to  all  the  parties,  and  not  preju- 
dice their  rights,  notwithstanding  the  non-joinder  or 
mis-joinder,  it  will  not  then  allow  the  objection  to 
prevail.'  The  true  course,  therefore,  is,  to  take  it  by 
way  of  demurrer,  when  it  is  apparent  on  the  face  of 
the  Bill ;  or,  if  not  apparent,  by  plea,  or  by  answer.' 
When  the  objection  of  want  of  proper  parties  exists, 
the  Court  will  ordinarily  allow  the  defect  to  be  sup- 
plied by  an  amendment  of  the  original  Bill,  or  by  a 
supplemental  Bill,  as  the  stage  of  the  proceedings,  at 
which  the  olgection  is  taken,  may  require.* 

^  238.  Where  a  demurrer,  or  a  plea,  is  put  in  for 
the  want  of  proper  parties,  if  a  demurrer,  it  must  ap- 
pear, if  a  plea,  it  must  be  shown,  who  are  the  proper 
parties,  not  indeed  by  name,  for  that  might  be  ini{)os- 


»  Cooper,  Vai,  PI.  42  ;  Milf.  E*i.  PI.  by  Jeremy,  160,  1«1  ;  Post, 
i&41,U4. 

*  Lunbcrt  o.  Ilutrhinson,  1  Rcavan,  R.  277;  Post,  ^  283,  541 ;  Prin- 
ffle  V.  Crooks,  3  Yuiiiif;c  &  Cull.  Odi.  In  this  last  case,  a  doubt  was 
■u|fgesti*d,  whftlior  in  any  mtn:  a  niiH-jnimlfr  of  a  defendant  was  a  ^^ruund 
of  demurrer.  Pnst,  ^  511  and  nntr.  The  vrry  point  as  to  a  non-jomdrr 
of  a  defendant  aronr  in  tin:  can**  nf  Whiting  r.  Dank  of  Tnitcd  Slates, 
13  Peters,  R.  0-  14  ;  and  it  waM  tlnTr  hrld,  that  unU'sn  the  non-joindt*r 
operated  a  prejudice  to  tin;  ritfhts  of  the  other  defendants,  it  conhl  not  l>c 
taken  adrantaite  of  at  the  hearing;,  or  upon  a  rehtfarinp  on  a  Hill  of  rt'view. 
See  also  Russidl  v.  Clarke's  Kx'rs,  7  (Vanch,  Afl ;  Klmendorf  r.  Taylor, 
10  Wheaton,  R.  152;  fVirneal  v.  Hankn,  Id  Wheaton,  R.  1^1:  Mallon 
V.  Hiodc,  12  Wheaton,  R.  r*3;  M«-chanic«t'  Hank  of  Alexandria  r.  Setonn, 
1  Peters,  R.  30G;  Vattier  r  ilinde.  7  Peters,  H.  252;  HiNine's  llrirs  r. 
Chilea,  8  Peters,  R.  532;  Ante,  f  232,  236  and  note;  Post,  $  511,  514. 

>  Ibid. 

4  Pom,  i  Ml,  884. 

£Q.  PL.  3-1 
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aible ;  but  in  such  a  manner  as  to  point  out  to  the 
plaintiff  the  objection  to  his  Bill,  and  enable  him  to 
amend  by  adding  the  proper  parties.^  Indeed,  cases 
may  occur  of  such  a  nature,  as  even  to  require  the 
names  to  be  stated,  if  the  more  general  description  is 
not  sufficient  to  enable  the  plaintiff  to  ascertain  with 
reasonable  certainty  the  names  of  the  absent  parties.^ 
For  example,  if  it  should  appear  in  the  case  of  a  Bill 
to  enforce  a  rent  charge  for  a  charity,  that  other  lands 
also  were  charged,  it  might  be  required  in  the  plea  to 
set  forth,  who  are  the  present  owners  of  these  lands, 
and  their  precise  locality,  especially  if  the  transaction 
were  of  great  antiquity,  and  the  original  description 
were  loose  and  indeterminate.^ 


1  Milf.  Eq.  PI.  by  Jeremy,  180,  181 ;  Attorney-General  v.  Jackson, 
11  Vea.  369,  370  ;  Post,  §  543.  See  Attorney-General  r.  Poole,  4  Mylne 
&  Craig,  17;  1  Daniel!,  Ch.  Pract.  384-388. 

8  Attorney-General  v.  Jackson,  11  Ves.  367-371. 

3  Ibid. ;  Attorney-General  v.  Wyburgh,  1  P.  Will.  609 ;  Attorney- 
General  V.  Shelly,  1  Salk.  R.  163. 
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CHAPTER  V. 

BILLS GENERAL    FRAME    OF. 

^  239.  Having  gone  through  with  these  preliminary 
considerations  as  to  parties,  we  shall  now  proceed  to  a 
more  particular  consideration  of  some  of  the  general 
rules  and  principles  applicable  to  the  structure  of 
Original  Bills  for  relief.  We  have  already  had  occa- 
sion to  state  the  nature,  and  general  character,  and 
appropriate  subdivisions,  and  parts  of  such  Bills, 
which  should  be  borne  in  mind  in  our  subsequent 
inquiries. 

^  240.  In  the  first  place,  then,  as  to  the  certainty, 
which  is  required  in  the  statements  of  Bills.  With 
reference  to  certainty  in  pleadings  at  the  Common  Law, 
there  are  said  to  be  three  kinds,  applicable  to  ditferent 
parts  of  the  pleadings,  founded,  as  it  should  seem,  up- 
on one  general  maxim  ;  Cerln  debet  esse  intentio^  et 
narratioj  et  certum  fundamentum^  et  certa  res,  qua 
dediicitur  in  judicium.  The  first  kind  is  certainty  to  a 
common  intent ;  and  that  is  suflicient  in  a  bar,  which 
is  to  defend  the  party,  and  to  excuse  him.  The  sec- 
ond is  certainty  to  a  certain  intent  in  general,  as  in 
counts,  replications,  ;ind  othrr  plradiiigs  of  x\w  |)laiii- 
tiflT,  tliat  is,  to  couvi<*t  thr  defrndant,  as  in  indict- 
ments, &:c.  The  third  is,  ccrtaintv  to  a  certain  intent 
in  every  particular,  as  in  esto|)prls,  which  arc*  (Nlious  in 
the  law.*  It  has  Intu  said,  that,  in  phsidin*;,  there 
must  be  the  samr  strictness  in  Kquity  as  in  law  : '  as. 


>  <\i.  Litt.  303,  fi. 

•  Stury  r.  Lord  Windsor,  8  Atk.  633. 
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for  example,  it  has  been  adjudged,  that  if  a  plea  sets 
up  a  bond  fide  purchase  without  notice,  as  a  defence, 
it  will  not  be  sufficient  to  state  in  it,  that  the  vendor 
being  seised,  or  pretending  to  be  seised,  did  con- 
vey, &c. ;  but  there  should  be  a  direct  averment,  that 
the  vendor  was  actually  seised.*  But,  however  true 
this  may  be  as  to  a  plea  in  Equity,  technically  so  called, 
it  can  hardly  be  affirmed  to  be  true  in  the  framing  of 
Bills  or  answers,  in  respect  to  which  more  liberality 
prevails.*  And  it  may  perhaps  be  correctly  affirmed, 
that  certainty  to  a  common  intent  is  the  most,  that  the 
rules  of  Equity  ordinarily  require  in  pleadings  for  any 
purpose.' 

^  241.  In  the  next  place  it  may  be  affirmed,  as  an 
elementary  rule  of  the  most  extensive  influence,  that 
the  Bill  should  state  the  right,  title,  or  claim  of  the 
plaintiff  with  accuracy  and  clearness ;  and  that  it 
should,  in  like  manner,  state  the  injury,  or  grievance, 
of  which  he  complains,  and  the  relief,  which  he  asks  of 
the  Court.  In  other  words,  there  must  be  such  cer- 
tainty in  the  averment  of  the  title,  upon  which  the 
Bill  is  founded,  that  the  defendant  may  be  distinctly 
informed  of  the  nature  of  the  case,  which  he  is  called 

1  Story  V.  Lord  Windsor,  2  Atk.  632;  Beam.  Eq.  PI.  21. 

a  3  Black.  Comra.  446  ;  1  Mont.  Eq.  PI.  27,  note  (m)  ;  2  Mont.  Eq.  PL 
92,  93,  note  (A.  I.) ;  Carew  v.  Johnston,  2  Sch.  &  Lefr.  305 ;  Carlton  r. 
Leigh  ton,  3  Meriv.  R.  671. 

3  Wigrara  on  Points  in  Discov.  77, 1st  edit. ;  Id.  p.  123,  124,  2d  edit. ; 
Cooper,  Eq.  PI.  181.  It  is  sometimes  laid  down  in  the  Reports,  as  well 
as  in  elementary  works,  that  there  should  be  the  same  certainty  in  a  Bill 
in  Equity,  that  there  is  in  a  declaration  and  other  pleadings  at  the  Com- 
mon Law.  So  Lord  Hardwicke  is  reported  to  have  said  in  Story  v.  Lord 
Windsor,  2  Atk.  632.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  284  ;  1  Mont. 
Eq.  PI.  25.  But  the  proposition  is  not  strictly  accurate  ;  and  it  has  been 
well  said  by  Mr.  Wooddeson  (3  Wooddeson  Lect.  55,  p.  370),  that  the 
matter  of  the  Bill  need  not  be  set  forth  with  that  decisive  and  categorical 
certainty,  which  is  requisite  in  pleadings  at  the  Common  Law.  Thus,  a 
part  of  the  allegations  of  a  Bill  may  be  in  the  disjunctive. 
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upon  to  meet.'  The  other  material  facts  oun;i)t,  also,  to 
be  plainly,  yet  succinctly  alleged,  and  with  all  necessary 
and  convenient  certainty,  as  to  the  essential  circum- 
stances  of  time,  place,  manner,  and  other  incidents.^ 
If  title  deeds  or  other  instruments  are  referred  to,  they 
should  not  be  set  out  in  hoic  verba  ;  but  the  substance 
of  such  portions  only  of  them  as  are  necessary  to  a 
right  understanding  of  the  real  matters  of  the  Bill.^ 

^  242.  Uncertainty  in  a  Bill,  (as  has  been  well  ob- 
served,) may  arise  in  various  ways.  (1.)  The  case 
intended  to  he  made  by  the  Bill  may  be  vague  and 
uncertain.  (2.)  The  case  intended  to  be  made  may 
be  certain ;  but  the  allegations  of  the  Bill  may  be  so 
vague  and  general,  as  to  draw  with  them  the  conse- 
quences and  mischiefs  of  uncertainty  in  pleadings.' 
(3.)  Some  of  the  material  facts  may  be  stated  with 
sufficient  certainty,  and  others  again  with  so  much 
indistinctness  or  incompleteness,  as  to  their  nature, 
extent,  date,  or  other  essential  requisites  (as,  for  exam- 
ple, in  stating  the  title  of  the  plaintiff),  as  to  r<^nder 
inert  or  ineflicient  those,  with  which  tliev  are  con- 
nected,  or  \i\yo\\  which  they  dejMmd.'     In  each  of  these 


1  Houghton  V.  Rcynulds,  3  Ilarc,  K.  3<'>ft. 

■  Miif.  F^.  IM.  by  Jeremy,  11  ;  CtMipLT,  V^.  PI,  r>;  Wyatt,  Pnicl. 
Reg.  57. 

'  Wyau,  Prart.  Rep.  57,  .W  ;  Uarton,  Ta\.  PI.  31,  note  (2)  ;  Heain. 
Ord.  in  V\\.  35,  Of),  70,  100,  107;  11«>im1  f.  Iiimann,  I  Juhn.  <  h.  H.  \M, 
In  the  Rut  IiuJia  ('om))any  r.  Jlt-iirhiiian.  1  Vi>s.  jr.  *JHO,  the  Ij«)rii  rhari- 
rcllor  adverted  to  the  |fMK«riir»i8  ami  prolixity  of  \\\v  Hill,  in  which  a  t'ri'at 
many  letters  were  M>t  fi»rth  ;  and  then  added  ;  '*  Alhiw  tho  dcniiirn-r.and 
let  them  (the  plaintitfi))  fih*  anothL-r  liiil  in  three  lineti  tu  Miit  thr  point, 
instead  of  stating  all  these  lettern,  tu  Hhow,  that  the  tranKirti«>ns,  appoar- 
iag  lair,  in  fact  are  licit  fair.  Where  is  the  use  of  that'  What  is  the 
allegmtMin?** 

*  Wigrani  on  I)i»coT.  77,  7^,  Ut  edit.;  Id.  p.  123-1*25,  *Jii  edit.; 
Wormald  v.  lie  Liiile,  3  Hcavan,  R.  |h  ;  Pluiiit>e  v.  Plunibe,-t  Vonn^e  & 
Coll.  345. 

^  Iloughloo  V.  Reynolds,  3  Hare,  R.  304,  300. 
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cases,  the  defect  may  be  fatal  to  the  objects  of  the 
Bill ;  or,  if  not  fatal,  it  may  greatly  embarrass  the 
party  in  the  mode  of  redress,  or  in  the  extent  of  the 
discovery,  or  in  the  application  of  the  evidence,^ 

^  243.  A  few  examples,  derived  from  adjudged 
cases,  may  serve  to  illustrate  these  principles.  Thus, 
where  the  East  India  Company  brought  a  Bill  against 
one  of  their  servants,  for  a  breach  of  his  covenants, 
while  in  their  employment,  alleging,  that  he  had  en- 
tered into  a  combination  with  the  Board  of  Trade,  at 
Fort  William,  to  defraud  the  company;  that  he  had 
made  certain  false  representations  to  the  Company  in 
his  letters ;  that  he  had  made  false  chaises  against 
them ;  and  that  he  had  made  large  profits  in  his  trans- 
actions with  the  natives  ;  and  it  prayed  for  an  account 
of  the  profits,  &c. ;  upon  a  general  demurrer,  it  was 
held,  that  the  Bill  was  bad,  from  the  vague  and  inde- 
terminate manner,  in  which  the  charges  were  stated. 
The  natural  mode  of  making  the  charges  would  have 
been,  to  have  alleged,  that  the  defendant  exercised  the 
trade  under  the  orders  of  the  Company,  and  that  by 
color  of  this  contract  with  the  Company,  he  took  the 
profits,  as  if  they  were  his  own ;  whereas  it  was  the 
trade  of  the  Company.^ 

^  244.  So,  where  a  Bill  was  brought  to  perpetuate 
a  right  of  common  and  of  way,  the  charge  in  the  Bill 


1  Wigram  on  Discov.  84-86,  Ist  edit.;  Id.  p.  131,  132,  2d  edit. 
Where  the  charge  in  the  Bill  is  very  general,  it  is  often  sufficient  in  the 
answer  to  make  a  general  denial  of  its  truth.  Where  it  is  special  and 
specific  in  circumstances,  the  answer  must  make  specific  denials.  See 
Wigram  on  Discov.  84-87,  1st  edit. ;  Id.  131  -136,  2d  edit.  Hence  it 
is  often  very  material,  in  cases  of  exceptions  to  an  answer  for  itisofficien- 
cy,  to  look  to  the  precise  allegations  of  the  Bill,  and  to  the  interrogatories 
ftramed  thereon.  Wigram  on  Discov.  196,  Ist  edit.;  Id.  190-106,  2d 
edit. ;  Hare  on  Discov.  36,  40. 

8  East  India  Company  v.  Henchman,  1  Ves.  jr.  287,  288. 
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was,  that  the  tenants,  owners,  and  occupiers  of  c(;rtain 
lands  of  a  manor,  in  right  thereof  or  otherwise,  from 
time,  whereof  the  memory  of  man  is  not  to  the  contra- 
ry, had,  and  of  right  ought  to  have,  common  of  pasture, 
&c.  iu  a  certain  waste,  &.c. ;  the  Bill  was  held  bad 
on  demurrer;  for  the  manner,  in  which  the  right  of 
common  was  claimed,  was  not  set  forth  with  any  cer- 
tainty. It  was  not  set  forth  as  common  appendant,  or 
as  common  appurtenant,  hut  as  that,  '<  or  otherwise," 
which  was  no  specification  at  all,  and  left  any  sort  of 
right  open  to  proof.  On  that  occasion  the  Court  said  : 
**  Special  pleading  depends  u|)on  the  good  sense  of 
the  thing;  and  so  does  pleading  here.  And  though 
pleadings  in  this  Court  run  into  a  great  deal  of  un- 
necessary verbiage,  yet  there  must  be  something  sub- 
stantial ;  the  pcirty  must  claim  something.'^  ^ 

^  244,  a.  So,  where  a  Bill  was  filed  by  the  assignees 
of  a  bankrupt,  alleging  that  previous  to  the  bankruptcy 
"  certain  dealings  and  transactions  took  place  Ix'tween 
the  bankrupt  and  the  defendant,"  and  that  by  virtue  of 
*^  certain  agreements  for  leases  the  bankrupt  was  j)os- 
sesscd  of  certain  leasehold  houses,"  which  the  Bill 
specified ;  that  in  the  course  of  such  transactions,  the 
defendant  from  time  to  time  made  '^  certain  loans " 
to  the  iKinkrupt,  and  the  bcmkrupt,  '^  as  was  alleged 
by  the  defendant,"  made  '^  some  lease  or  assignment 
of  the  pro|)erty  to  the  dr'fendant,  but  that  the  plaintilVs 
were  unable  to  discover,"  iicc,  &:r. ;  it  was  held,  that 
the  Bill  was  demurrable  for  vagueness  and  un- 
certainty.^ 

^  215.  So,  where  a  Bill  sought  a  discovery  and  de- 
livery  up  of  title  deeds  to  the  plainliif,  and  alleged, 


»  Crvaset  v.  Milton,  I  Vts.  jr.  1 1!> ;  S.  i\  3  Hro.  (J»i.  K.  lol. 
•  Wormald  r  Dc  LUle,  3  Deavaii,  li.  lb. 
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that  at  the  time  of  the  marriage  of  his  father  and 
mother,  his  mother  was  seised,  and  possessed,  or  enti- 
tled to  divers  freehold,  copyhold,  and  leasehold  estates, 
as  one  of  the  co-heiresses  of  her  father,  or  under  his 
marriage  settlement,  or  his  will,  or  codicil,  or  by  some 
such  or  other  means;  and  that  upon  the  marriage  of 
the  plaintiff's  father  and  mother,  or  before,  or  at  some 
time  after  the  said  marriage,  some  settlement  or  settle- 
ments was  or  were  executed,  whereby  all  or  some 
parts  of  the  said  estates  were  conveyed  upon  certain 
trusts  and  purposes,  in  such  a  manner,  as  that  estates 
for  life  were  given  to  his  father  and  mother,  or  one 
of  them,  or  at  least  an  estate  for  life  to  his  father, 
with  a  provision  by  way  of  jointure  or  otherwise  for 
his  mother,  who  died  in  the  lifetime  of  his  father, 
remainder  to  the  first  son  of  his  father  and  mother, 
or  to  their  first  and  other  sons  severally  and  succes- 
sively, or  in  some  manner ;  so  that  the  plaintiff",  upon 
the  death  of  his  father  and  mother,  or  the  death  of  his 
father,  became  seised  or  entitled  to  all  or  most  of  the 
estates,  &c.,  either  in  fee  or  absolutely ^  or  a^s  tenant 
for  life,  or  in  tail  in  possession,  or  in  some  other  man- 
ner, as  would  appear  by  the  deeds,  &c.,  in  the  de- 
fendant's possession ;  upon  demurrer,  the  Bill  was 
held  bad  for  vagueness  and  uncertainty ;  and  that  the 
defendants  could  not  plead  to  it,  but  must  discover  all 
deeds  relating  to  their  estates.^ 

^  245,  a.  So,  where  the  plaintiff",  claiming  under 
a  devise  of  H.,  averred  in  his  Bill  that  H.  "  being  or 
claiming  to  be  seised  or  otherwise  well  entitled  in  fee 
simple  to  divers  messuages";  it  was  held  that  this 
averment  was  too  loose,  and  could  scarcely  be  said  to 
tender  any  material  issue,  and  standing  alone  it  would 


1  Ryves  v.  Ryves,  3  Ves.  343 ;  Cooper,  Eq.  PI.  5,  6. 


CH.  v.]  GENERAL   FRAME   OF   BILLS.  273 

be  insufficient.  But  that  the  defect  was  aided  by 
other  allegations  in  the  Bill,  which  distinctly  and 
positively  asserted  the  title  of  the  plaintiff  in  the 
premises.' 

^  246.  So,  where  a  Bill  was  founded  upon  the  sup- 
posed due  execution  of  a  power,  and  insisted,  in  the 
alternative,  that  it  was  a  good  execution  of  the  power 
at  law,  or  if  not,  that  it  was  a  good  execution  of  the 
power  in  Equity ;  the  Bill  was  held  bad  on  demurrer ; 
for  the  plaintifls  ought  to  state  distinctly,  whether  their 
case  is  at  law,  or  in  Equity;  for  if  it  be  good  at  law, 
there  may  be  no  remedy  in  Equity.' 

^  247.  So,  where  a  Bill  was  brought  to  perpetuate 
the  testimony  of  witnesses,  touching  the  right  to  a  way, 
and  there  was  a  demurrer,  because  the  way  claimed 
was  not  set  forth  with  sufficient  certainty ;  the  Court 
held,  that  the  way  should  be  set  forth  with  the  same 
certainty  as  at  law,  per,  et  trans.^ 

^  248.  So,  where  a  Bill  was  filed  by  a  cor{)oralion 
against  the  defendant,  claiming  certain  duties  under 
letters  patent,  in  respect  of  which  a  discovery  was 
prayed  in  aid  of  an  action  at  law ;  but  the  Bill  did  not 
state  with  certainty,  by  whom,  or  what  description  of 
persons  in  particular,  the  duties  were  payable,  nor  the 
particular  nature  of  the  duties  themselves ;  the  Court 
allowed  a  demurrer  to  the  Bill.  For,  although  in  the 
case  of  duties  imposed  by  an  act  of  Parliament,  the 
Court  is  bound  to  take  notice  of  them  ;  yet,  in  the 
case  of  a  grant  of  the  Crown,  there  should  be  some 
averment  of  the  quantum  of  duties,  and  of  the  individ- 


1  Hooghtoo  V.  Reynolds,  2  Hare,  R.  204,  266;  Post,  (  258;  Halls  o. 
BUrgimve,  3  BeaTan,  R.  28-1. 
*  Kdwank  v.  Edwards,  Jae.  Kcp.  335. 
>  Cell  V.  Hay  ward,  1  Vcm.  312;  Cooper,  Ki\.  PI.  312. 
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uals,  by  whom  they  are  payable ;  for  the  Court  can- 
not otherwise  know  the  fact.^ 

^  249.  So,  where,  in  a  Bill  by  an  heir  at  law,  the 
plaintiff  sought,  among  other  things,  to  restrain  the  de- 
fendant from  setting  up  any  outstanding  terms  or  other 
incambrances,  to  defeat  the  plaintiff  at  law ;  but  the 
Bill  contained  no  averment  of  any  outstanding  terms  ; 
it  was  held  bad  upon  demurrer ;  for  the  Court  will  not 
proceed  upon  a  mere  vague  allegation,  that  the  action 
may  be  defeated  by  setting  up  outstanding  terms.* 

§  249,  a.  So,  if  a  Bill  should  in  one  part  state  an 
agreement,  and  in  another  charge  that  there  was  not 
an  agreement  but  only  an  understanding,  the  plain- 
tiff thereby  in  effect  admits,  that  there  was  no  agree- 
ment, and  therefore  his  Bill  will  be  demurraUe  for 
want  of  certainty.' 

§  250.  So,  where  a  Bill  was  for  an  injunction  to  an 
action  at  law,  brought  for  the  recovery  of  the  produce 
of  certain  foreign  specie  ;  and  the  Bill  suggested  in 
general  terms,  that  in  a  particular  year  the  plaintiffs 
had  frequently  been  employed  as  agents  of  the  defend- 
ants, who  were  resident  abroad,  and  that  they  had 
various  dealings  and  transactions,  and  that  mutual  ac- 
counts subsisted  between  them,  and  in  particular,  that 
at  a  period,  stated  in  the  Bill,  the  defendants  remitted 
the  specie  in  question  ;  and  the  Bill  prayed  an  account 
of  the  transactions  and  an  injunction  ;  but  there  was 
no  statement,  that  there  were  unsettled  accounts,  or 
that  a  balance  was  due  to  either  party  ;  the  Bill  was 
held  bad  on  demurrer,  on  account  of  the  facts  being 
too  loose  and  vague  to  support  it.* 

1  The  Mayor  of  London  v.  Levy,  8  Ves.  398,  401 ;  Cooper,  Eq.  PI.  5. 

»  Jones  V.  Jones,  3  Meriv.  R.  160,  172,  173. 

3  Morris  v.  Morgan,  10  Sim.  R.  341. 

*  Frietas  v.  Don  Santos,  1  Y.  &  Jerv.  574. 
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^  251.  U{)on  similar  grounds,  where  a  Bill  seeks  a 
general  account  upon  a  charge  of  fraud,  it  is  not  sufli- 
cicnt  to  make  such  charge  in  general  terms  ;  but  it 
should  point,  and  state  particular  acts  of  fraud.^  So, 
in  a  Bill  to  o|)en  a  settled  account,  it  is  not  suilicient  to 
allege  generally,  that  it  is  erroneous  ;  but  the  specific 
errors  should  be  pointed  out.^ 

^  252.  But,  although  a  general  charge  is  insufllcient; 
yet  it  does  not  follow,  that  the  plaintiff  in  his  Bill  is 
bound  to  set  forth  all  the  minute  facts.  On  the  con- 
trary, the  general  statement  of  a  precise  fact  is  often 
sufficient;  and  the  circumstances,  which  go  to  confirm 
or  establish  it,  need  not  be  (although  they  often  are) 
minutely  charged;  for  they  more  profx^rly  constitute 
matters  of  evidence,  than  matters  of  allegation.' 
Thus,  for  example,  if  a  Bill  is  brought  to  set  aside  an 
award,  bond,  or  deed,  for  fraud,  imposition,  partiality, 
or  undue  practice ;  it  is  not  necessary  in  the  Bill  to 
charge  minutely  every  particular  circumstance ;  for 
that  is  matter  of  evidence,  every  part  of  which  need 
not  to  be  charged.^ 

§  253.  And  general  certainty  is  suflicient  in  |)lead- 
iflgs  in  Equity.  Thus,  for  example,  the  statement  of 
a  feoffinent  without  livery  of  seisin,  or  of  a  bargain 
and  sale  without  statement  of  the  enrolment  thereof, 
will  be  suflicient.^  So,  in  a  Bill  for  a  specific  perform- 
ance of  a  contract,  if  it  be  alleg<:d  to  be  in  writing)  it 


I  Palmer  0.  Mure,  3  Dirk.  R.  IH'K 

>  JohnMin  ».  Curirw,  3  IJro.  C'h.  K.  Uru* ;  Taylor  v.  Haylin,  J  Hro. 
Ch.  R.  310;  Knight  v.  Uamru-ld,  1  Virii.  InO. 

s  Anie,  i  3H. 

*  Chicot  •.  LequpfiiM'.  2  Vrs.  31h;  Clarke  r.  I'triain,  *2  Atk.  337; 
Wifnm  oo  1>iiioc»v.  M,  K>,  Ut  edit.;  Id.  131,  12-2, 'M  edit.  ;  <  (niiht, 
Eq.  PI.  7.     Skt;  Fauldtr  v.  Smart.  1 1  Ve».  3iW  ;  Pu»i,  §  •jr.3,  -Jiij,  n. 

>  UaniKNi  V.  Ho^g.  2  Vi«.  jr.  3*Jb;  Cot>iitir,  }a\.  PI.   \>ii. 
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IS  not  necessary  to  allege  it  to  be  signed  by  the  party ; 
but  it  will  be  presumed  to  be  so  signed.* 

§  264.  And,  although,  (as  we  have  seen)  setting 
forth  the  plaintiff's  title  in  alternatives  may  not  be  suf- 
ficient ;  yet  we  are  not  from  that  to  draw  the  general 
conclusion,  that  a  Bill  can  never  be  brought  with  a 
double  aspect.  On  the  contrary,  where  the  title  to 
relief  will  be  precisely  the  same  in  each  case,  the 
plaintiff  may  aver  facts  of  a  different  nature,  which 
will  equally  support  his  application.  Thus,  for  exam- 
ple, if  a  plaintiff  should  seek  to  set  aside  a  deed  upon 
the  ground  of  fraud  and  imposition  and  undue  influ- 
ence ;  the  plaintiff,  in  such  a  case,  may  charge  insanity 
in  the  party  making  the  deed,  and  he  may  also  charge 
great  weakness  and  imbecility  of  mind.^ 

^  255.  These  may  suffice  as  illustrations  of  the 
general  doctrine  as  to  certainty,  and  as  to  looseness 
and  vagueness  in  the  statement  of  the  case  made  by 
the  Bill.  In  the  next  place,  it  is  a  general  rule,  that 
whatever  is  essential  to  the  rights  of  the  plaintiff,  and 
is  necessarily  within  his  knowledge,  ought  to  be  al- 
leged positively  and  with  precision.'  Thus,  for  exam- 
ple, if  a  Bill  is  brought  to  charge  a  defendant  as 
assignee  of  a  lease,  it  wilt  not  be  sufficient  to  state  in 
the  Bill,  that  the  plaintiff  has  been  informed  by  his 
steward,  that  the  defendant  is  so  assignee.  But  the 
fact  must  be  positively  averred ;  for  it  is  essential  to 
the  very  claim  set  up  by  the  Bill.''  On  the  other 
hand,  the  claims  of  the  defendant  may  be  stated  in 


1  Dunn  V.  CalcraA,  1  Sim.  &  Stu.  543 ;  Cozine  v,  Gr&ham,  3  Paige, 
R.  177. 

9  Bennet  v.  Wade,  3  Atk.  325 ;  Cotton  v,  Ross,  3  Paige,  R.  395 ; 
Lloyd  V.  Brewster,  4  Paige,  R.  537 ;  3  Wooddes.  Lect.  55,  p.  371. 

3  Mitf.  Eq.  PI.  by  Jeremy,  41,  42 ;  Cooper,  Eq.  PI.  6. 

4  Ibid.  ;  Lord  Uxbridge  v.  StaTeland,  1  Yea.  56. 
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general  terms.  And  if  a  matter,  essential  to  the  de- 
termination of  the  claims  of  the  plaintiff,  is  charged 
to  rest  in  the  knowledge  of  the  defendant,  or  must  of 
necessity  be  within  his  knowledge,  and  is  consequently 
the  subject  of  a  part  of  the  discovery  sought  by  the 
Bill,  a  precise  allegation  thereof  is  not  required.^ 
Thus,  for  example,  if  a  Bill  is  brought  for  a  partition, 
it  will  be  sufficient  certainty  as  to  the  defendant's  title, 
if  it  should  state,  that  the  defendant  is  seised  in  fee  of, 
or  otherwise  well  entitled  to,  the  other  remaining  un- 
divided parts  of  the  premises.  But  such  an  allegation 
by  the  plaintiff  of  his  own  title  would  not  1x3  suffi- 
cient ;  and  he  should  set  it  forth  positively  and  de- 
terminately.' 

§  256.  Still,  however,  even  when  the  fact  rests  with- 
in the  knowledge  of  the  defendant,  if  it  constitutes  a 
material  allegation  in  the  Bill,  and  is  the  foundation 
of  the  suit,  it  must  be  clearly  stated.  As,  for  exam- 
ple, if  a  Bill  seeks  a  discovery,  whether  the  dcfinid- 
ants  are  assignees,  &c.,  it  will  not  be  sufficient  to  al- 
lege, that  the  plaintiff  has  been  informed,  that  the 
defendants  are  assignees ;  but  the  fact  must  be  i)osi- 
tively  evened.' 

^  257.  And  this  leads  us  to  remark,  in  the  next 
place,  that  every  fact  essential  to  the  plaintifl*'s  title 


«  Mitf.  Eq.  PI.  by  Jerrmy,  4-2;  C'ooi»rr,  F^.  PI.  fl. 

'  Baring  v.  Nash,  1  V.  &  Hram.  551,  553.  In  the  case  of  Furd  v. 
Pearing,  1  Yea.  jr.  7*J,  it  aiieina  to  have  hc.cn  thoufrht,  that,  in  a  Hill  hy 
aa  heir  for  a  diacovcry  and  delivery  of  title  deeds,  it  was  not  nrcfHhary  fur 
the  plaintiff  to  state  every  link  of  his  podifrree,  if  there  is  a  Hear  averment 
and  claim  of  his  title  as  heir.  ISiit  qnirre,  whether  the  Hill  should  not 
abow  the  precise  manner,  in  which  the  party  elaims  as  heir,  l»efore  he  can 
call  upon  the  defendant  to  diMrovcr  and  deliver  him  any  title  deeds,  as 
theaa  are  facta  peculiarly  within  his  own  means  uf  know  led  ji^e  *  How- 
ever,  in  De  Corne  v.  llollinfrswurth,  1  (*<»x,  K.  1*21,  t*^*i,  the  Court  ruled 
the  nme  point,  aa  it  was  ruled  in  1  Ves.  jr.  73. 

'  Lord  Uxbndge  v.  Suveland,  1  Ves.  56. 
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to  maintain  the  Bill,  and  obtain  the  relief,  must  be 
stated  in  the  Bill,  otherwise  the  defect  will  be  fatal. 
For  no  facts  are  properly  in  issue,  unless  charged  in 
the  Bill ;  and  of  course  no  proofs  can  be  generally 
offered  of  facts  not  in  the  Bill ;  nor  can  relief  be  grant- 
ed for  matters  not  charged,  although  they  may  be  ap- 
parent from  other  parts  of  the  pleadings  and  evidence ; 
for  the  Court  pronounces  its  decree  secundum  allegata 
et  probata.^  The  reason  of  this  is,  that  the  defendant 
may  be  apprized  by  the  Bill,  what  the  suggestions 
and  allegations  are,  against  which  he  is  to  prepare  his 
defence.^  Thus,  if  an  obligee  should  bring  a  Bill  to 
recover  from  an  heir  the  amount  of  a  bond,  alleging 
real  assets  in  his  hands  by  descent ;  the  Bill  will  be 
demurrable,  unless  it  also  states  positively  and  directly, 
that  the  defendant  is  heir,  and  that  the  heir  is  bound 
by  the  bond.^  So,  if  a  Bill  should  be  brought  by  a 
lessor  against  an  assignee,  touching  a  breach  of  cove- 
nant in  a  lease,  and  the  covenant,  as  stated  in  the  Bill, 
should  appear  to  be  collateral,  and  not  running  with  the 
land,  and  therefore  not  binding  on  assigns ;  it  should 
be  expressly  stated  in  the  Bill,  not  only,  that  the  cove- 
nant did  bind  the  lessee,  but  the  assigns;  otherwise 
the  Bill  would  be  fatally  defective.* 

§  257,  a.  So,  if  a  judgment  creditor  should  bring  a 
Bill  to  enforce  his  security  against  the  debtor's  equita- 
ble interest  in  a  freehold  estate,  he  must  aver  in  his 


1  Cooper,  Eq.  PI.  5,  7 ;  Ante,  ^  28  ;  Crocket  ».  Lee,  7  Wheat.  R.  622, 
625;  Gresley  on  Evid.  22,  23;  Norbury  v.  Meade,  3  Bligh,  R.  211 ;  Hall 
V.  Maltby,  6  Price,  R.  240  ;  Jackson  v.  Ashton,  11  Peters,  R.  229 ;  James 
V,  McKernon,  6  John.  R.  564;  3  Wooddes.  Lect.  55,  p.  371. 

3  Cooper,  Eq.  PL  5,  7  ;  Ante,  §  28 ;  and  cases  before  cited. 

3  Crosseing  v.  Honor,  1  Vern.  R.  180 ;  Mitf.  Eq.  PI.  by  Jeremy,  163 ; 
Cooper,  Eq.  PI.  179. 

*  Mitf.  Eq.  PI.  by  Jeremy,  163 ;  Lord  Uxbridge  v,  Staveland,  1  Ves. 
66 ;  Cooper,  Eq.  PI.  179. 
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Bill,  that  he  has  previously  sued  out  an  elegit ;  and  if 
he  does  not,  the  Bill  will  be  fatally  defective,  since  an 
elegit  is  an  indispensable  prerequisite  to  the  mainte- 
nance of  the  Bill.'  So,  if  a  judgment  creditor  should 
bring  a  Bill  alleging,  that  the  defendant,  in  order  to 
deprive  him  of  the  benefit  of  his  judgment,  had  got 
into  his  hands,  goods  of  the  debtor,  under  pretence  of 
a  debt  due  to  himself,  and  should  pray  a  discovery  of 
the  goods ;  but  should  not  aver  in  his  Bill,  that  he  had 
sued  out  execution  on  the  judgment,  the  Bill  would  be 
fatally  defective,  liecause  until  he  had  so  done,  the  goods 
were  not  bound  by  the  judgment,  and  consequently 
the  plaintiflf  would  have  no  title  to  the  discovery.^ 

§  258.  For  a  like  reason,  where  a  Bill  was  brought 
by  a  holder  of  shares  (of  which  some  were  original, 
and  some  derivative),  in  an  unincorporated  joint  stock 
company  against  the  directors,  alleging  a  fraud  by  the 
latter,  by  which  they  had  made  a  profit  at  the  expense 
of  the  company,  and  praying  an  account,  it  was  held 
demurrable ;  Ixrause  it  only  stated  the  |)laintifl^  to  l)e 
a  shareholder  by  purchase  ;  but  it  did  not  specifically 
state  the  mode,  in  which  the  plaintiflf  Ix^came  such  a 
shareholder,  and  the  manner  of  his  holding  his  de- 
rivative shares,  and  that  he  had  performed  the  con- 
ditions, on  which  alone,  by  the  rules  of  the  company, 
a  transfer  was  allowed.^ 


I  Neat«  V.  DiikfMif  MnrllKiroiinh,  3  Myliio  &  Tlraig,  407,  IKn  117; 
Mitf.  Fiq.  PI.  by  Jmiiiy,  !••'«. 

•  Mitf.  K(\.  IM.  Iiy  Jirniiy,  l'*7»  1h8;  Iil.  I2r,;  AfiRrll  r.  Dnprr,  1 
Vein.  R.  3014;  l'fi>t.  §  31!). 

'  Walhurn  r.  Inpilhy,  I  Myliir  &  K.  fil.  Srp  Hoii»htfin  r.  Ut  viioMr, 
9  Hare,  R.  2«5,  wh«TC  Mr.  Vire-C'hiiirrllor  Wiprairi,  in  roiiiiiiriitiii^r  on 
■ome  of  the  caJM'H  Mati-d  in  tin;  proriMiinp  MTtion.H  fnmi  ^  'JH-'J.'iH,  said  ; 
'•  There  mimt,  no  Hfiuht,  l»r  »tiir|i  r4*r(ainiy  in  ihi-  avrrmrnl  of  \\w  tiilr.  ii|Min 
whirh  the  BiM  is  fuundi-d,  thai  thi:  drfi-ndani  may  l>c  distinctly  int'nrmod 
of  the  nature  of  the  com*,  uhich  he  is  called  ii(Min  tu  nji*et.  'V\u%  w  th<! 
principle  upon  which  the  insufficiency  of  amhif^uous  statemenu  hav  twen 
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^  259.  So,  if  a  Bill  should  be  brought  in  aid  of  an 
action  at  law,  it  should  allege,  by  whom,  and  against 
whom  the  action  is  brought,  or  is  to  be  brought,  and 
the  other  material  circumstances,  by  which  the  Court 
may  be  enabled  to  judge  of  the  plaintiff's  right  of  ac- 
tion. For,  it  will  never  be  admitted,  that  a  party 
shall  file  a  Bill,  not  venturing  to  state,  who  are  the 
persons,  against  whom  the  action  is  to  be  brought,  nor 
the  circumstances  touching  the  right  of  the  plaintiff, 
and  the  liabilities  of  the  defendants,  which  may  enaUe 
the  Court,  which  is  presumed  to  know  the  law,  to  de- 
cide, whether  it  is  a  fit  case  for  its  interposition,  or 
not ;  but  merely  stating  circumstances,  and  averring, 
that  the  plaintiff  has  a  right  against  the  defendants,  or 
against  some  of  them.^ 

^  260.  Lord  Redesdale  has  commented  on  this  sub- 
ject with  great  clearness  and  accuracy;  and  it  may 
therefore  be  useful  to  quote  his  very  language  and  illus- 
trations. '^  Though  the  plaintiff,"  said  he,  ^^  in  a  Bill 
may  have  an  interest  in  the  subject ;  yet  if  he  has  not 
a  proper  title  to  institute  a  suit  concerning  it,  a  de- 
murrer will  hold.  Therefore,  where  persons,  who  had 
obtained  letters  of  administration  of  the  estate  of  an 
intestate  in  a  foreign  Court,  on  that  ground  filed  a  Bill 


put,  East  India  Company  o.  Henchman,  Cresset  v.  Mitton,  Ryveso.  Ryres. 
The  case  of  the  Mayor  and  Commonalty  of  London  v.  Levy,  is  another 
case  on  the  same  point,  although  it  is  no  authority  in  support  of  the  argu- 
ment for  the  plaintiff.  The  cases  of  Jones  v,  Jones,  and  Frietas  o.  Don 
Santos,  also  support  the  proposition,  that  the  plaintiff  must  distinctly  aver 
his  equitable  title.  In  Walburn  v.  Ingilby,  the  demurrer  was  allowed  on 
the  ground,  that  the  plaintiff  did  not  specifically  state  the  manner,  in  which 
his  title  was  derived ;  and  though  a  doubt  may  have  been  expressed  of  the 
authority  of  that  case  in  some  respects,  yet  it  has  never  been  doubted,  that 
a  plaintiff  must  state  his  title  with  sufficient  particularity  and  detail  to 
enable  the  defendant  to  meet  the  case  upon  some  definite  issue."  Ante, 
§  242,  245,  a, 

1  Mayor  of  London  v.  Levy,  8  Ves.  400,  404  ;  Cooper,  Eq.  PL  180. 
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seeking  an  account  of  the  estate,  a  demurrer  was  al- 
lowed; because  the  plaintiffs  did  not  show  hy  their 
Bill  a  complete  tide  to  institute  a  suit  concerning  the 
subject ;  for,  though  they  might  have  a  right  to  admin- 
istration in  the  proper  Ecclesiastical  Court  in  England, 
and  might,  therefore,  really  have  an  interest  in  the 
thing  demanded  by  their  Bill,  yet  not  showing,  that 
they  had  obtained  such  administration,  they  did  not 
show  a  complete  title  to  institute  their  suit.  And  where 
an  executor  does  not  ap{)ear  by  his  Bill  to  have  proved 
the  will  of  his  testator,  or  appears  to  have  proved  it  in 
an  improper  or  insuilicient  Court,  as  he  docs  not  show 
a  complete  title  to  sue  as  executor,  a  demurrer  will 
hold." » 

^261.  He  then  adds;  '^Want  of  interest  in  the 
sul^ect  of  a  suit,  or  of  a  title  to  institute  it,  are  objec- 
tions to  a  Bill,  seeking  any  kind  of  relief,  or  filed  for 
the  purpose  of  discovery  merely.  Thus,  though  there 
are  few  cases,  in  which  a  man  is  not  entided  to  per- 
petuate the  testimony  of  witnesses ;  yet,  if,  upon  the 
face  of  the  Bill,  the  plaintiff  appears  to  have  no  certain 
right  to,  or  interest  in  the  matter,  to  which  he  craves 
leave  to  examine,  in  present  or  in  future,  a  demurrer 
will  hold.  Therefor^,  where  a  person  claiming  as  dev- 
isee in  the  will  of  a  {)erson  living,  but  a  lunatic, 
brought  a  Bill  to  per|)etuate  the  testimony  of  witnesses 
to  the  will  against  the  presumptive  heir  at  law ;  and 
where  i)ersons,  who  would  have  been  entitled  to  the; 
personal  estate  of  a  lunatic,  if  he  had  been  then  dead 
intestate,  as  his  next  of  kin,  supposing  him  legitimate, 
brought  a  Bill,  in  the  lifetime  of  the  lunatic,  to  per- 
petuate the  testimony  of  witnesses  to  his  legitimacy 
against  the  Attorney-General,  as  supporting  the  rights 

1  Mitf.  Eq.  PI.  by  Jeremy,  155,  156. 
EQ.  PL.  36 
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of  the  Crown,  demurrers  were  allowed.  For  the  par- 
ties in  these  cases  had  no  interest,  which  could  be  the 
subject  of  a  suit ;  they  sustained  no  character,  under 
which  they  could  afterwards  use  the  depositions ;  and 
therefore  the  depositions,  if  taken,  would  have  been 
'wholly  nugatory.  So,  in  every  case,  where  the  plaintiff 
in  a  Bill  shows  only  the  probability  of  a  future  tide, 
upon  an  event,  which  may  never  happen,  he  has  no 
right  to  institute  any  suit  concerning  it ;  and  a  demurrer 
will  hold  to  any  kind  of  Bill  on  that  ground,  which 
will  extend  to  any  discovery,  as  well  as  to  relief."  * 

§  262.  The  Bill,  too,  should  not  only  show  the  tide 
and  interest  of  the  plaintiff  in  the  subject-matter  of  the 
suit ;  but  there  must  be  sufficient  averments  to  show, 
that  the  defendant  also  has  an  interest  in  the  subject- 
matter,  and  is  liable  to  answer  to  him  therefor.*  For 
it  has  been  well  remarked,  that  a  plaintiff  may  have  an 
interest  in  the  subject  of  his  suit,  and  a  right  to  insti- 
tute a  suit  concerning  it,  and  yet  may  have  no  right  to 
call  on  the  defendant  to  answer  his  demand.  This  may 
be  for  want  of  privity  between  the  plaintiff  and  the 
defendant.  Thus,  although  an  unsatisfied  legatee  has 
an  interest  in  the  estate  of  his  testator,  and  has  a 
right  to  have  it  applied  to  answef  his  demands  in  a  due 
course  of  administration ;  yet  he  has  no  right  to  insti- 
tute a  suit  against  the  debtors  to  his  testator's  estate, 
for  the  purpose  of  compelling  them  to  pay  their  debts 
in  satisfaction  of  his  legacy.  For  there  is  no  privity 
between  the  legatee  and  the  debtors,  who  are  answer- 
able only  to  the  personal  representative  of  the  testa- 
tor, unless  by  collusion  between  the  representative  and 
the  debtors,  or  other  collateral  circumstances,  a  distinct 


1  Mitf.  Eq.  PI.  by  Jeremy,  166,  157. 

9  Mitf.  Eq.  PI.  by  Jeremy,  160;  Cooper,  Eq.  PI.  174,  179. 
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ground  is  given  for  a  Bill  by  the  legatee  against  the 
debtors.^  For  the  same  reason,  where  a  debtor  is  en- 
titled to  [Kirt  of  the  residue  of  the  estate,  either  as  h^ga- 
tee,  or  as  distributee,  his  creditor  cannot  maintain  a 
Bill  against  the  personal  representative  of  the  deceased, 
making  the  debtor,  and  the  other  residuary  legatees  or 
distributees,  parties,  for  the  purpose  of  having  the  as- 
sets applied  towards  the  payment  of  his  demand.^ 

^  ^53.  The  Bill  also,  for  the  same  reason,  if  it 
founds  the  right  against  the  defendant  upon  his  having 
notice,  should  charge  it  directly ;  otherwise,  it  is  not 
matter  in  issue,  on  which  the  Court  can  act.^  And 
where  the  notice  relied  upon  is  to  be  ])roved  by  con- 
fessions or  admissions  to  witnesses,  it  seems  proi)er, 
even  if  it  is  not  indispensable  (as  it  has  been  decided 
in  England,  that  it  is),  to  insert  in  the  Bill  the  dates 
of  the  confessions  or  admissions,  and  the  names  of 
the  witnesses ;  for  otherwise  the  defendant  will  not  l)o 
concluded  bv  their  testimonv  at  the  hearin"; ;  and  the 
Court  may  direct  further  inquiries  on  the  subject.^ 

§  264.  The  rule  even  procei.^ds  farther ;  for,  if  an 
admission  is  made  in  the  answer,  it  will  be  of  no  use 
to  the  plaintiff,  unless  it  is  put  in  issue  by  some  charge 
in  the  Bill ;  and  the  consecpience  is,  that  the  plaintiff 
is  frequently  obliged  to  ask  leave  to  amend  his  Bill, 
although  a  clear  case  for  relief  is  apparent  U|K>n   the 

>  Blitf.  Kf|.  ri  by  Jt-rviny,  l.'>8.  Scu  :il»o  (.'iNipor,  Ki(\.  PI.  171  -  170; 
Ante,  §  178,  S»7  ;  Pusl,  §  51  i. 

«  Ibid. 

'  He  Tususl  p.  Tavernicr,  1  Kern,  H.  ir>9. 

*  Eifle  V.  Fickin,  1  Uuhh.  Ac  MvIih',  517  ;  Cirp»Ii'y  on  K\'u\.  *>«.  Sre 
■bo  Hall  9.  Maltliy,  ti  Price,  )iU),  *J'»H,  251 » ;  Siuitli  v.  Huriihaiii,  "J  Siiin- 
ner,  R.  612 ;  Ilu^hca  v.  Carm-r,  2  Voiin^e  \,  ('oil.  3*J8.  S^i'v  also  MuIIpii- 
land  v.Hendrick,  1  Mulloy,  U.  35*J;  S.  C.  Ikatt.  K.  277;  Cnihaiii  v. 
Oliver,  3  Bcavan,  H.  I'JI,  12'.»;  Post,  ^  -Jtid,  a;  AiiMin  r.  riKuulirr.s.  ft 
Clarke  &  Fin.  3H;  Attwoml  v.  Small.  »  (Markc  K  Fin.  35().  I^^h.  516; 
Copelaod  v.  Toulman,  7  (Markc  &  Fin.  R.  350,  373,  375  ;  Malroltn  v. 
Sooct,  3  Hare,  R.  3U,  63. 
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face  of  the  pleadings.^  This  would  occur,  for  exam- 
ple, when  a  Bill  is  brought  against  an  executor  for  an 
account;  and  it  prays  an  account  of  the  personal 
estate  of  the  testator ;  but  it  does  not  charge  any  acts 
of  mismanagement  or  misconduct  in  the  executor,  but 
simply  charges,  that  he  has  received  assets.  In  such 
a  case,  although  the  answer  should  disclose  gross  acts 
of  mismanagement,  or  wilful  negligence  and  default, 
whereby  assets  had  not  been  received,  yet  no  decree  for 
an  account  upon  such  matters  could  be  obtained  upon 
a  Bill  so  framed  ;  for  it  would  not  be  matter  in  issue.^ 

^  265.  Care,  also,  should  be  taken  to  frame  the 
charging  part,  and  the  interrogatory  part  of  the  Bill, 
with  such  certainty,  that  it  may  bring  out  all  the  facts, 
which  are  required  by  the  exigency  of  the  case.  Thus, 
for  example,  if  the  Bill  seeks  a  discovery  of  money 
received  by  the  defendant,  it  should,  in  the  interroga- 
tory part,  following  the  charging  part,  inquire  not  only, 
whether  the  defendant  had  received  the  money,  but 
whether  any  other  person  had  received  it  by  his  order, 
or  for  his  use.^  So,  if  the  Bill  inquires  about  deeds, 
papers,  and  documents,  it  should  be  stated,  that  they 
are  in  the  custody  or  power  of  the  defendant,  and  that 
the  truth  of  the  matters  in  the  Bill  would  appear  from 
them  ;  for,  otherwise,  a  motion  to  produce  them  might 
be  successfully  resisted.^ 

^  265,  a.  Another  very  important  rule  as  to  the 
frame  of  Bills  (already  alluded  to*),  seems  now  estab- 
lished in  England  ;  and  that  is,  that  if  the  Bill  means  to 
rely  upon,  any  confessions,  conversations,  or  admissions 


^  Gresley  on  Evidence,  23.  ^  Ibid. 

^  Gresley  on  Evidence,  20,  23. 

^  Gresley  on  Evidence,  23.     See  Id.  44,  aa  to  the  manner  of  framing 
interrogatories, 
s  Ante,  (  263. 
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of  the  defendant,  cither  written  or  oral,  as  proof  of 
any  facts  charged  in  the  Bill  (as,  for  example,  of  fraud), 
the  Bill  must  expressly  charge  what  such  confessions, 
conversations,  or  admissions  are,  and  to  whom  made, 
otherwise  no  evidence  thereof  will  be  admitted  at  the 
hearing.  The  ground  of  this  doctrine  seems  to  be, 
that  othenvise  the  defendant  may  be  taken  by  surprise 
and  entrapped,  since  he  cannot  know  that  any  such 
evidence  is  intended  to  be  produced,  as  the  interroga- 
tories put  by  the  plamtifT  to  the  witnesses  are  not  made 
known  to  him.^    Whether  the  like  rule  will  be  allowed 


^  Hall  V.  Maltby,  6  Price,  210,  258,  330;  Kvans  v.  Bickncll,  0  Vcs. 
163;  Mullenland  v,  Hendrick,  1  Molloy,  U.  350;  S.  C.  J)catt.  11.  277; 
Fitigerald  v.  OTlaherty,  1  Molloy,  R.  350;  Karlc  v.  Pickin,  1  Rubs.  & 
Ifylne,  547;  Graham  o.  OliTcr,  3  Bcaran,  R.  121,  120;  Hughes  v.  (>ar- 
ner.S  YoDDge  &  Coll.  328;  Graham  v.  Oliver,  3  Beavan,  U.  121,  120; 
Aimin  9.  Chambers,  6  Clarke  U  Fin.  R.  38;  Attwood  v.  Small,  (» Clarke 
&  Fin.  R.  350,  488,  510;  Copcland  v.  Toulman,  7  Clarke  &  Fin.  R. 
360,  373,  375  ;  Grcsley  on  Evidence,  307  ;  Ante,  $  228,  2«3.  The  doc- 
tliiM  does  not  seem  to  be  founded  upon  any  very  clear  and  intelligible 
principle.  A  confession,  a  conversation,  or  an  admiHsion,  is  manifestly 
eompetent  evidence  of  any  fart,  ^hich  is  in  issue  lietween  the  parties 
to  eataUiah  that  fact.  In  a  trial  at  law,  it  is  not  necessary  to  give  the 
olber  party  any  previous  notice  that  the  intention  is  to  rely  on  evidence 
of  aach  oonfeasion,  admission,  or  conversation.  Why  the  rule  should  bo 
otherwiae  in  Equity,  it  is  not  caHv  to  say.  Mr.  Baron  Alderson,  in 
Haglics  V.  Gamer,  2  Younge  &  (^oll.  328,  seemed  to  think  that  if  notice 
via  charged  in  a  Bill,  that  proof  might  be  given  of  that  fart  by  the  con- 
fwaainn,  or  admission,  or  conversation  of  the  party  without  licing  .s(ate<l  in 
tlM  Bill.  In  Austin  v.  ('hamhcrs,  0  Clarke  &  Fin.  38,  I/ord  Cotienham 
nid ;  "The  Bill  alleges,  that,  prior  to  the  sale,  Mr.  Austin  desired  Mr. 
Chamhera  to  attend,  and  bid  and  buy  for  him.  Thi^,  Mr.  Chambers  (ws- 
itively  deniea.  One  witness  (Mr.  Sinclair)  proves  it,  and  proves  it  in  this 
way  ;  that,  a(\er  the  sale,  or  at  the  time  of  the  yale,  Mr.  ('hambfr.^  made 
aa  amngement  with  the  shcrifl*,  and  aAerwards  stited  that  he  had  l>id  for 
Mr.  Auatin,  and  that  Mr.  Austin  was  the  purchaser,  and  that  he  had  liid 
for  him,  and  was  his  agent  in  the  purchase.  Now  the  Bill  charges,  that 
the  defendant  had  admitted  that  he  had  purchased  for  his  client,  Mr.  Aus- 
tin, hot  it  does  not  chargt:  that  he  had  said  so  to  a  witness  of  the  name  of 
Snelair.  If  the  Bill  ha<l  charged,  that  he  had  said  so  to  .Mr.  Sinclair,  the 
dHendant  would  have  ha4l  an  opfNiriunity  of  crfms-examiiiing  Mr.  Sinclair, 
or  of  cimmining  other  persons  who  were  present  at  the  time,  if  any  per- 
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to  prevail  in  America,  may  be  deemed  a  matter  open 
to  much  doubt ;    for  the  like  reason  does   not   here 


son  could  be  found,  who  would  dispute  the  statement,  which  Mr.  Sinclair 
made  upon  the  subject.  But  as  this  Bill  only  sets  out  as  a  general  alle- 
gation, that  he  oflen  said  so,  without  referring  to  any  one  instance  in  par- 
ticular, the  defendant,  of  course,  had  no  possible  means  of  meeting  the 
case  made  upon  the  evidence.  I  have  had  frequent  occasion,  in  this 
House  and  elsewhere,  to  state,  that,  where  I  find  evidence  of  an  admission, 
and  that  admission  is  not  put  directly  in  issue  by  the  pleadings,  so  that  the 
party,  against  whom  it  was  intended  to  be  used,  had  no  opportunity  of 
meeting  it  by  other  evidence,  it  would  be  a  most  unjust  thing  to  bind  the 
interests  of  the  party  by  an  admission  so  proved,  and  it  would  be  a  way  of 
giving  facility  for  producing  false  evidence,  and  be  very  dangerous  and 
injurious  to  the  general  interests  of  suitors."  In  Attwood  v.  Small, 
6  Clarke  &  Fin.  516,  the  same  learned  Chancellor  said;  '*Tbe  proposi- 
tions arising  from  these  facts  are  these  :  an  imputation  of  fraud  is  made 
against  Mr.  Attwood,  because,  when  the  deputation  went  down,  he  pro- 
duced books  of  the  year  1818.  Other  more  recent  information  was  called 
for,  and  he  is  represented  to  have  said  that  there  were  no  yield  books 
subsequent  to  1818.  Then  the  allegation  Lb,  that,  although  that  was  true, 
yet  he  had  in  his  possession  certain  stock  papers,  which,  although  they 
would  not  of  themselves  show  the  yield,  would  have  been  an  it^tn  in  the 
calculation  in  order  to  ascertain  them  ;  that  he  knew  those  yield  papers 
would  show  a  yield  different  and  less  favorable  than  what  it  was  in  1818, 
and  that  knowing  that  he  purposely  and  fraudulently  suppressed  that  in- 
formation. When  the  cause  was  argued  at  your  Lordship^s  bar,  it  was 
observed  by  the  counsel  for  the  appellant  that  there  was  no  such  case 
upon  the  record.  I  very  carefully  looked  at  it  at  the  time ;  I  have  very 
carefully  looked  at  it  since  ;  and  I  find  that  observation  is  perfectly  well 
founded,  that  the  Bill  does  not  state  any  such  case.  If  the  Bill  states  no 
such  case,  particularly  where  the  attempt  is  to  fix  fraud,  according  to  the 
rules  of  a  Court  of  Equity,  you  cannot  permit  the  party  to  go  into  evi- 
dence for  the  purpose  of  proving  it,  and  you  cannot  infer  any  thing  from 
the  circumstance  of  the  defendant  in  such  a  Bill  not  having  produced  evi- 
dence to  repel  such  an  imputation,  no  such  imputation  being  made  upon 
the  Bill.  That  is  the  reason,  why  I  threw  it  out  of  the  case ;  I  considered 
that  in  so  doing  I  was  acting  upon  the  perfectly  well  ascertained  rules  of 
a  Court  of  Equity."  Lord  Brougham,  in  the  same  case  (p.  488),  afl^nned 
the  same  doctrine.  These  authorities  sufficiently  show,  that  the  doctrine 
is  now  well  established  in  England,  upon  the  notion  of  the  extreme  in- 
convenience of  allowing  the  defendant  to  give  evidence  which  may  oper- 
ate a  perfect  surprise  upon  the  plaintiff*.  And  it  seems  applied  in  cases 
of  fraud,  not  only  to  the  confessions,  and  admissions,  and  conversations  of 
the  plaintiff*,  but  also  to  his  acts  or  concealments,  when  off'ered  as  evidence 
of  the  fraud.    The  doctrine  in  both  respects  was  much  discussed,  and 
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prevail,  either  to  justify  or  require  it,  as  all  the  interrog- 
atories and  cross-interrogatories,  put  or  intended  to  be 


gremtly  doubted  by  tbc  Court  in  Smith  v.  Burnham  (1837),  2  Sumner,  R. 
618.  On  that  occasion,  the  Court,  aflcr  reviewing  the  authorities  at  that 
time  existing  on  the  Bubjcrt,  said ;  *'  If,  then,  in  the  aliaence  of  authority 
in  favor  of  the  rule,  wc  look  to  principle,  it  seems  to  me  impossible,  that 
it  can  be  supported.  There  is  no  pretence  to  say,  that,  in  general,  it  is 
true;  that,  as  to  the  facts  to  be  put  in  issue,  it  is  necessary,  not  only  to 
charge  these  facts  in  the  Bill,  but  also  to  state  in  the  Bill  the  materials  of 
proof  and  testimony,  by  means  of  which  these  facta  are  to  be  supported. 
Lord  Chancellor  Hart  has  admitted  this  in  the  fullest  manner,  saying : 
'  The  evidence  of  facts,  whether  documentary  or  not,  need  not  be  put  in 
issue  I  evidence  of  confessions,  whether  documentary  or  not,  must.* 
Why  admissions  or  conversations,  as  materials  of  proof,  should  be  excep- 
tions from  the  general  practice,  I  profess  myself  wholly  unable  to  com- 
prehend. Other  papers  and  testimony  may  be  quite  as  much  matters  of 
surprise,  as  documents  or  testimony,  as  conversations  or  admissions  ;  and 
the  drcnmstance,  that  conversations  or  admissions  are  more  easily  manu- 
fiKtnred  than  other  proofs,  furnishes  no  ground  against  tbc  coni])et<.-nry  uf 
auch  evidence,  but  only  against  its  cogency  as  satisfactory  proof.  Two 
grounds  are  relied  on  to  support  the  exception.  The  first  is,  that  the  de- 
fendant may  not  be  taken  by  surprise,  and  (as  it  has  been  said)  admitted 
out  of  his  estate ;  hut  may  have  an  opportunity  to  cross-examine  the 
witnesses.  The  second  is,  that  the  def<riidant  may  have  an  opportunity,  in 
his  answer,  fully  to  deny,  or  to  explain  the  supposed  admissions  or  ron- 
vcrsations.  Now,  the  former  grouml  is  wholly  inapplicable  to  our  prac- 
tice, where  the  interrogatories  and  cross-interrogatories  put  to  every  wit- 
neaa  an  fully  known  to  bc»th  parties;  and,  indeed,  in  the  laxity  of  our 
practice,  where  the  answers  of  the  witness  are  usually  as  well  known  to 
both  parties.  So  that  there  is  no  general  ground  for  imputing  surprise. 
Indeed,  in  this  very  cahc,  it  is  admitted  by  the  leanied  counsel  for  the  de- 
fendant, that  there  has  not  been  any  surprise.  The  second  ground  is 
applicable  here.  But,  then,  prrHifs,  doeumeiitary  or  otherwise,  may  bt; 
ofleied  as  evidence  of  facts  charge<l  in  the  Hill,  as  well  as  admissions  and 
cooverMtions,  which  it  might  be  e<)ually  important  for  the  det'cuilant  to 
have  an  opp«irtunity  to  deny  or  to  explain,  in  order  to  support  his  defi-nce. 
Yet  the  evidmcc  of  such  facts  is  not,  thereture,  inadniiM»ilile.  S«i  that 
the  eiception  is  not  coextensive  with  the  supiMised  misf^bn-f.  itut  it 
■ecma  to  mc,  that  the  exception  would  itself  be  iiiir(Kluciive  of  inurli  of 
tlie  mischief,  agamM  which  the  practice  of  the  Knglish  t'ourt  of  Clianrery 
iadeagned  to  guard  suitors.  In  general,  the  testimony  to  be  ^Mven  by 
witneMCi  in  a  cause  at  iHsue  in  Chancery,  is  studiously  concrab-d  until 
after  publication  is  formally  auiboriz4.'d  by  the  Court.  The  witness«.'B  are 
•xaouned  in  secret  up«»n  interrogatorit«  not  previously  made  known  to  the 
other  party.    The  object  of  this  course  is  to  prevent  the  fabrication  of 
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put  to  the  witnesses,  are  required  to  be  made  known 
to  the  other  party  before  any  of  them  are  examined, 


new  evidence  to  meet  the  exigencies  of  the  cause,  and  to  take  away  the 
temptations  to  tamper  with  the  witnesses.  Now,  if  the  exception  be  well 
founded,  it  will  (as  has  been  strongly  pressed  by  counsel)  afford  great  op- 
portunities and  great  temptations  to  tamper  with  witnesses,  who  are 
known  to  be  called  to  testify  to  particular  admissions  and  cooversations. 
So  that  it  may  well  be  doubted,  whether,  consistently  with  the  avowed 
objects  of  the  English  doctrines  on  this  subject,  such  an  exception  could 
be  safely  introduced  into  the  English  Chancery.  There  is  another  diffi- 
culty in  admitting  the  exception ;  and  that  is,  that  there  is  no  reciprocity 
in  it ;  for,  while  the  defendant  in  a  suit  would  have  the  full  benefit  of  it, 
the  plaintiff*  would  have  none,  since  his  own  admissions  and  conversations 
might  be  used,  as  rebutting  evidence,  against  his  claims  asserted  in  the 
Bill,  although  they  were  not  specifically  referred  to  in  the  answer.  Several 
cases  have  been  referred  to,  both  in  the  English  and  American  Reports, 
in  which  the  case  has  been  mainly  decided  upon  the  admissions  or  conver- 
sations of  the  parties,  which  were  not  specifically  stated  in  the  Bill,  or 
other  pleadings.  I  have  examined  those  cases;  and,  although  it  is  not 
positively  certain,  that  there  were  not,  in  any  instance,  any  such  admis- 
sions or  conversations  charged  in  the  Bill ;  yet  there  is  the  strongest 
reason  to  believe,  that  such  was  the  fact ;  and  no  comment  of  the  counsel 
or  of  the  Court  would  lead  us  to  the  supposition,  that  there  was  imagined 
to  be  any  irregularity  in  the  evidence.  I  allude  to  the  cases  of  Lench  v. 
Lench,  10  Yes.  R.  511 ;  Besant  v.  Richards,  1  Tamlyn,  R.  509  ;  Neath- 
way  V.  Ham,  1  Tamlyn,  R.  316;  Necot  v.  Barnard,  4  Russ.  R.  247; 
Parle  v.  Peele,  1  Paige,  R.  477;  Marks  v.  Pell,  1  John.  Ch.  R.  694  ; 
and  Harding  v.  Wheaton,  11  Wheat.  R.  103;  S.  C.  2  Mason,  R.  375. 
So  far  as  my  own  recollection  of  the  practice  in  the  Courts  of  the  United 
States  has  gone,  I  can  say,  that  I  have  not  the  slightest  knowledge,  that 
any  such  exception  has  ever  been  urged  in  the  Circuit  Courts,  or  in  the 
Supreme  Court,  although  numerous  occasions  have  existed,  in  which,  if 
it  was  a  valid  objection,  it  must  have  been  highly  important,  if  not  abso- 
lutely decisive.  Until  a  comparatively  recent  period,  I  was  not  aware, 
that  any  such  rule  was  insisted  on  in  England  or  America,  notwithstand- 
ing the  case  of  Hall  v.  Maltby,  6  Price,  R.  250,  252,  258.  Indeed, 
Mr.  Gresley,  in  his  late  Treatise  on  Evidence,  has  not  recognized  any 
such  rule,  although,  in  one  passage,  the  subject  was  directly  under  his 
consideration,  and  he  relied  for  a  more  general  purpose  on  that  very  case. 
If  it  had  been  clearly  settled  in  England,  it  would  scarcely  have  escaped 
the  attention  of  any  elementary  writer,  professedly  discussing  the  general 
doctrines  of  evidence  in  Courts  of  Equity.  My  opinion  is,  that  the  prin- 
ciple to  be  deduced  from  the  case  in  6  Price,  R.  250,  before  Lord  Chief 
Baron  Richards,  supported,  as  it  is,  by  the  other  cases  already  cited  before 
Lord  Chancellor  Hart,  is  not  of  sufficient  authority  to  establish  the  excep- 
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or  at  the  time  of  examination ;  and  thus  neither  ])arty 
can  be  under  any  surprise,  if  the  interrogatories  point 
to  any  confessions,  or  conversations,  or  admis^ons, 
made  to  any  witness.^ 


tion  contended  for,  as  an^exreption  known  and  acted  upon  in  the  Court  of 
Chancery  in  England,  whose  practice,  and  not  that  of  the  Court  of  Ex- 
chequer, furnishes  the  basis  of  the  Equity  practice  of  the  (.'ourts  of  the 
Fnited  States.  I  have  a  very  strong  impression,  that,  in  America,  the 
generally  received,  if  not  the  imiversal  practice,  is  against  the  validity  of 
the  exception.  If  the  authorities  were  clear  the  other  way*  I  should  fol- 
low them.  But  if  I  am  to  decide  the  point  upon  general  principles,  inde- 
pendent of  authority,  I  must  say,  that  I  cannot  (Hirsuade  myself,  that  the 
exception  ia  well  founded  in  the  doctrines  of  Fi4]uity  jurisprudence,  :is  to 
pleadings  or  evidence/*  In  Malcolm  r.  Scott,  3  Hare,  R.  39,  63.  Mr. 
Vice-Chancellor  Wigram  used  the  following  language  where  certain  let- 
trra  were  offered  in  evidence  and  not  charged  as  such  in  the  Hill.  '*  An- 
other objection  was,  that  the  letters  principally  relied  upon  were  not 
charged  in  the  Bill,  and  it  was  urged  that  they  were,  therefore,  inadmissi- 
ble. The  cases  of  Whitley  v.  Martin,  3  Beavan,  H.  22A,  and  (rrahani  v. 
Oliver,  3  Beavan.  U.  V2ij  were  cited,  to  which  I  have  very  oi\cii  been  re- 
ferred. They  appear  to  me  to  be  cited  for  a  pmposition  much  broaiJiT 
than  Lord  longdate  ever  meant  to  lay  down.  It  is  very  difficult  to  s:iy, 
that  those  particular  cases  could  have  been  <lecided  otherwise  than  they 
were ;  but  the  marginal  notes  iro  much  fartlier  than  the  judgment!*.  TIiih 
Bill,  however,  expressly  charjics,  that  there  was  an  ajrreement  fnr  ^riving 
the  lien  in  question,  and  I  am  perfectly  clear,  according  to  the  rule  Lord 
Tottenham  laid  down,  tliat,  whatever  would  be  the  evidence  of  an  nsrce- 
nieot  at  law  is  evidence  in  Equity,  subject  to  this,  that,  if  nnt>  party 
ahould  keep  back  evidence  which  the  other  mif;ht  explain,  and  therrby 
lake  him  by  suqirise,  the  f'ourt  will  give  nn  effect  to  such  evidencf,  with- 
out first  giving  the  party  to  )>e  atTected  by  it  an  opfMirt unity  of  con trn vert- 
ing it.  The  only  obsc'rvatinn  I  make  as  to  the  absence  of  the  Irttrrs  in 
the  Bill  is,  that,  as  this  iH  a  proceeding  againftt  ]»arties  abroad,  I  sin  mid 
have  been  very  much  <liMnc!ined  to  grant  the  injunction  against  thi  ni  if  1 
had  found  the  plaintitf  had  kfpt  back  letterM  which  might  h:i\<*  been 
communicated  to  the  particH  in  Intiia,  and  to  which  theymiirht  h:ive  L'ivrn 
au  answer.  It  is  not  undeNervmu  of  remark,  that  the  only  Iftt'T  n-licd 
upon  ia  that  of  the  Iftth  of  January,  1h||,  and  the  other  letters  an*  mere- 
ly referred  to  generally,  and  are  not  statud  as  giving  a  lien  ;  they  are  ad- 
duced merely  to  support  the  (genera]  statement,  that  a  lien  had  U'cn  ui^^'u. 
I  do  not,  however,  dispose  of  the  east*  upon  tbisnarniw  ground  ;  altlionsh, 
perhaps,  1  might,  as  a  matter  of  pleading,  have  done  so.**  8i-e  almi 
Whitley  v.  Martin.  3  Beavan.  H.  2iH\. 

>  8m  Smith  r.  Burnham,  H  Sumner,  U.  62*^. 

EQ.    PL.  37 
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§  266.  On  the  other  hand,  care  must  be  taken  not 
to  overload  Bills  by  superfluous  allegations  and  redun- 
dant and  unnecessary  statements,  or  by  scandalous 
and  impertinent  matter  ;  for  if  any  Bill  be  found  such, 
upon  due  reference  to  and  report  of  a  Master,  the 
plaintiff  and  his  counsel  will  be  liable  to  pay  costs.* 
Impertinence  is  the  introduction  of  any  matters  into  a 
Bill,  answer,  or  other  pleading  or  proceeding  in  a 
suit,  which  are  not  properly  before  the  Court  for  decis- 
ion at  any  particular  stage  of  the  suit.^  One  of  the 
Ordinances  of  the  Court  of  Chancery,  constituting  a 

1  Milf.  Eq.  PI.  by  Jeremy,  48;  Gilb.  For.  Rom.  91 ;  Emerson  v.  Dal- 
liflon,  1  Ch.  Rep.  194 ;  Willis  v,  Evans,  2  B.  &  Beatt.  228 ;  3  Wooddes. 
Led.  55,  p.  373.  An  exception  for  impertinence  must  be  supported  in 
totOj  or  it  will  fail  altogether.  Wagstaff  v.  Bryan,  1  Russ.  &  Mylne,  R. 
30.  See  Tench  v.  Cheese,  1  Beavan,  R.  571,  574,  and  cases  on  imperti- 
nence generally  cited  ;  Id.  p.  575,  note. 

»  Wood  V.  Mann,  1  Sumner,  R.  506,578.  The  26ih  and  27th  Rules 
of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States,  January 
Term,  1842,  are  as  follows;  *'  Every  Bill  shall  be  expressed  in  as  brief 
and  succinct  terms  as  it  reasonably  can  be,  and  shall  contain  no  unneces- 
sary recitals  of  deeds,  documents,  contracts,  or  other  instruments,  in 
?usc  verba,  or  any  other  impertinent  matter,  or  any  scandalous  matter  not 
relevant  to  the  suit.  If  it  does,  it  may,  on  exceptions,  be  referred  to  a 
Master  by  any  judge  of  the  Court  for  impertinence,  or  scandal,  and,  if  so 
found  by  him,  the  matter  shall  be  expunged  at  the  expense  of  the  plain- 
tiff, and  he  shall  pay  to  the  defendant  all  his  costs  in  the  suit  up  to  that 
time,  unless  the  Court,  or  a  judge  thereof,  shall  otherwise  order.  If  the 
ilMter  shall  report,  that  the  Bill  is  not  scandalous  or  impertinent,  the 
plaintiff  shall  be  entitled  to  all  costs  occasioned  by  the  reference."  —  **  No 
order  shall  be  made  by  any  judge  for  referring  any  Bill,  answer,  or  plead- 
ing, or  other  matter,  or  proceeding  depending  before  the  Court  for  scandal 
or  impertinence,  unless  exceptions  are  taken  in  writing  and  signed  by 
counsel,  describing  the  particular  passages,  which  are  considered  to  be 
scandalous  or  impertinent ;  nor  unless  the  exceptions  shall  be  filed  on  or 
before  the  next  rule  day,  after  the  process  on  the  Bill  shall  be  returnable, 
or  afler  the  answer  or  pleading  is  filed.  And  such  order,  when  obtained, 
shall  be  considered  as  abandoned,  unless  the  party  obtaining  the  order 
shall,  without  any  unnecessary  delay,  procure  the  Master  to  examine  and 
report  for  the  same,  on  or  before  the  next  succeeding  rule  day,  or  the 
Master  shall  certify,  that  further  time  is  necessary  for  him  to  complete  the 
examination." 
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fundamental  rule  of  the  Court,  is  aimed  aj;;ainst  this 
transgression  of  the  good  sense,  as  well  as  the  good 
taste,  of  Equity  Pleadings.  It  declares,  "  That  coun- 
sel are  to  take  care,  that  the  same  (Bills,  answers,  and 
other  pleadings)  be  not  stuflcd  with  re[)etitions  of 
deeds,  writings,  or  records,  in  fuec  verba ;  but,  that  the 
efiect  and  sul)stance  of  so  much  of  them  only,  as  is 
pertinent  and  material,  be  set  down,  and  that  in  brief 
terms,  without  long  and  needless  traverses  of  i)oints, 
not  traversable,  tautologies,  multiplication  of  words,  or 
other  impertinences,  occasioning  needless  prolixity  ;  to 
the  end,  the  ancient  brevity  and  succinctness  in  Bills 
and  other  pleadings  may  be  restored  and  observed. 
Much  less  may  any  counsel  insert  therein  matter  mere- 
ly criminous  or  scandalous,  under  the  penalty  of  good 
costs  to  be  laid  on  such  counsel."  ^ 

^  267.  However ;  in  cases  of   mere   impertinence, 
the  Court  will  not,  because  there  are  here  and  there  a 


»  Beames,  Onl.  in  Ch.  165-167;  Id.  25;  Id.  fil),  70;  Wyatt,  Prart. 
Reg.  57,  58;  Cooper,  I*^.  PI.  IH,  19;  Iluud  v.  Ininan,  4  John.  Cli.  R. 
437.  Mr.  Cooper,  in  his  }*)«p]ity  PKsadings  (p.  P.)),  says;  ''Prolixity 
appean  to  have  been  anciently  a  fault  in  a  Dill  of  the  kind  alMive 
mentioned.  And  Lord  Keeper  Hacon,  to  prevent  it,  appears  to  huvn 
Bade  an  order,  that  no  Dill  shall  contain  above  fii^ccn  sheets  of  paper, 
which,  by  a  subseiiucnt  order  of  Lord  Chancellor  Kgerton,  were  to  be 
written  fifteen  lines  in  a  sheet  ;  and  if  the  complainant  exceeded  the  al- 
lotted quantity,  it  was  a  ^rouml  of  demurrer;  but  uiiich  was  afterwards 
changed  into  rccom]>eiisin)|f  the  defendant  by  costs,  as  is  at  present  dono 
for  irrelevant  matter.  The  letter  of  this  rule  of  ]>liadint^  ha-n  been  Ion*; 
done  away ;  but  the  principle  of  it  htill  remains  in  the  exisiin<!  rules  of 
the  Conrt,  as  to  sc^andal  and  iniportinence.  and  in  the  re^rulated  iiuantiiy 
of  writing  in  oflSce-oojiies,  which  may  lie  traced  to  the  alnive  anciint  m- 
den  for  their  foundaium  and  origin.**  It  is  clearly  iiii|iertinencr  not  only 
to  state  irrelevant  f:icis,  but  to  cite  public  statutes  at  lar^^e,  or  to  state 
matters  of  law  ;  for  the  Court  is  bound  to  take  juilicial  notice  of  the  laittT, 
without  any  averment.  1  Mont.  Va\.  Pi.  'Jt) ;  "2  Mont.  V^\.  PI.  !»1,  !CJ. 
Sec  the  SGth  and  *i7th  of  the  l*^{uity  Rules  of  the  8u]»reme  Court  of  the 
United  Sutes,  January  Term,  IbPJ,  cited  Supra,  §e<Wi,  note  ;  1  Howard, 
R.  Introd.  p.  49,  50  ;  17  Peters,  K.  Appendix,  p.  65,  6C. 
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few  unnecessary  words,  treat  them  as  impertinent ;  for 
the  rule  is  designed  to  prevent  oppression,  and  is  not 
to  be  so  construed,  as  to  become  itself  oppressive.^  Nor 
will  the  Court,  in  cases  of  alleged  impertinence,  order 
the  matter  alleged  to  be  impertinent  to  be  struck  out, 
unless  in  cases  where  the  impertinence  is  very  fully 
and  clearly  made  out ;  for  if  it  is  erroneously  struck  out, 
the  error  is  irremediable ;  but  if  it  is  not  struck  out,  the 
Court  may  set  the  matter  right  in  point  of  costs.^ 

§  268.  In  examining  the  question,  whether  an  al- 
legation or  statement  in  the  Bill  is  relevant  or  perti- 
nent, it  must  be  recollected,  that  a  Bill  in  Chancery  is 
not  only  a  pleading  for  the  purpose  of  bringing  be- 
fore the  Court,  and  putting  in  issue  the  material  alle- 
gations and  charges,  upon  which  the  plaintiff's  right 
to  relief  rests,  as  is  done  in  a  declaration  in  a  suit  at 
law ;  but  it  is  also,  in  most  cases,  an  examination  of 
the  defendant  upon  oath,  for  the  purpose  of  obtaining 
evidence  to  establish  the  plaintiff's  case,  or  to  counter- 
prove  or  destroy  the  defence,  which  may  be  set  up  by 
such  defendant  in  his  answer.  The  plaintiff  may, 
therefore,  state  any  matter  of  evidence  in  the  Bill,  or 
any  collateral  fact,  the  admission  of  which,  by  the  de- 
fendant, may  be  material  in  establishing  the  general 


'  Del  Pont  V.  De  Tastet,  1  Turn.  &  Russ.  489. 

«  Davis  V.  Cripps,  2  Younge  &  Coll.  New  Rep.  443,  where  Mr.  Vice- 
Chancellor  Bruce  said;  "The  Court,  in  cases  of  impertinence,  ouf^ht, 
before  expunging  the  matter  alleged  to  be  impertinent,  to  be  especially 
clear,  that  it  is  such  as  ought  to  be  struck  out  of  the  record,  for  this  rea- 
son, that  the  error  on  one  side  is  irremediable,  on  the  other  not.  If  the 
Court  strikes  it  out  of  the  record,  it  is  gone,  and  the  party  may  then  have 
no  opportunity  of  placing  it  there  again  ;  whereas,  if  it  is  left  on  the 
record,  and  is  prolix  or  oppressive,  the  Court,  at  the  hearing  of  the  cause, 
has  power  to  set  the  matter  right  in  point  of  costs.  That  consideration 
has  been  alluded  to  by  Lord  Eldon,  in  Parker  v.  Fairlie,  and  other  cases. 
It  ought  to  be  clear  to  demonstration,  that  the  matter  complained  of  is  im- 
pertinent, before  that  which,  if  wrong,  is  irremediable,  is  done." 
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allegations  of  the  Bill,  as  a  pleading,  or  in  ascertain- 
ing or  determining  the  nature,  and  the  extent,  and  the 
kind  of  relief,  to  which  the  plaintiff  may  be  entitled, 
consistently  with  tlie  case  made  hy  the  Bill ;  or  which 
may  legally  influence  the  Court  in  determining  the 
question  of  costs.  And  where  any  allegation  or  state- 
ment contained  in  the  Bill  may  thus  aflect  the  decision 
of  the  cause,  if  admitted  by  the  defendant,  or  estab- 
lished by  proof,  it  is  relevant,  and  cannot  be  excepted 
to,  as  impertinent.* 

^  269.  It  was  to  prevent  these  glaring  faults  of 
scandal  and  impertinence,  alike  mischievous  and  op- 
pressive (which  might  make  the  records  of  the  Courts 
the  vehicles  of  slander  or  idle  gossip),  that  Courts  of 
Equity,  at  a  very  early  period,  required  (as  wo  have 
seen)  all  Bills  to  have  the  signature  of  counsel  aflixed 
to  them ;  ^  and  if  no  such  signature  appears,  or  the 
signature  is  not  genuine,  the  Bill  will  be  dismissed,  or 
ordered  to  be  taken  off  the  files  of  the  Couri,^  If 
either  of  these  faults  exist  in  a  Bill,  it  may  l)e  objected 
to  by  the  defendant  in  the  first  stages  of  the  cause, 
upon  a  motion  to  refer  it  to  the  Master,  to  inquire  into 
the  foundation  of  the  objection.  But  nothing,  which 
is  positively  relevant  to  the  merits  of  the  cause,  how- 
ever harsh  or  gross  the  charge  may  1m*,  can  1x3  correctly 
treated  as  scandalous.  Thus,  for  example,  in  Bills  to 
set  aside  deeds,  or  other  instruments,  for  fraud,  there 
are  often  to  be  found  gross  charges  in  relation  to  the 
matter  of  the  asserted  fraud.     But   these  charges  are 


'  Hiwley  r.  Wulvcrion.  it  Vml'*',  H.  .VJS  ;  Mcrhanir*'  Bank  r.  Iicvv, 
3  Paige,  R.  6(W». 

*  Ante,  ^  17. 

>  Cooper,  Bq.  PI.  H.  \Si :  Mitf.  Kj.  Tl.  I»y  Jt-niiiy.  4h  and  unw  (a); 
Dilkm  V.  Francis,  I  Dick.  K.  tiM  ;  Frciirh  v.  J)«*ar,  5  Vrs.  TilT;  Whit- 
gftTenny  v.  Abergavenny,  tf  P.  Will.  3I'J;  Ante,  §  47  and  notu. 
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not,  by  any  rule  of  the  Court,  to  be  deemed  scanda- 
lous. And,  indeed,  such  a  proceeding  might  be  dan- 
gerous to  the  cause  itself,  and  prevent  a  due  investiga- 
tion of  its  merits.  Hence  it  is,  that  nothing  pertinent 
to  the  cause  is  ever  deemed  scandalous ;  and  the 
degree  of  the  relevancy  is  not  deemed  material.* 

^  270.  It  is  obvious,  that  a  Bill  may  contain  matter, 
which  is  impertinent,  without  the  matter  being  scan- 
dalous ;  but  if,  in  a  technical  sense,  it  is  scandalous,  it 
must  be  impertinent.*  According  to  the  ordinary 
practice  of  the  Court,  a  Bill  cannot  be  referred  for 
impertinence,  after  the  defendant  has  answered,  or  has 
submitted  to  answer.*  But  it  may  be  referred  for 
scandal  at  any  time ;  ^  and  even,  by  leave  of  the  Court, 
upon  the  application  of  a  stranger  to  the  suit.*  The 
reason  of  the  difference  seems  to  be,  that  mere  imper- 
tinence is  not  in  itself  prejudicial  to  any  one ;  it  is  but 
a  naked  superfluity.  But  scandal  is  calculated  to  do 
great  and  permanent  injury  to  all  persons,  whom  it  af- 
fects, by  making  the  records  of  the  Court  the  means 
of  perpetuating  libellous  and  malignant  slanders ;  and 
the  Court,  in  aid  of  the  public  morals,  is  bound  to 
interfere  to  suppress  such  indecencies,  which  may  stain 
the  reputation  and  wound  the  feelings  of  the  parties 
and  their  relatives  and  friends/ 


1  Cooper,  Eq.  PI.  19  ;  Fenhoulet  v.  Passavant,  2  Ves.  24  ;  St.  John  v, 
St.  John,  11  Ves.  526,  539;  Coffin  r.  Cooper,  6  Ves.  514 ;  Ex  parte 
Simpson,  15  Ves.  477. 

9  Cooper,  Eq.  PJ.  19;  Fenhoulet  v.  Passavant,  2  Ves.  24  ;  Ex  parte 
Simpson,  15  Ves.  477. 

3  Gilb.  For.  Rom.  91  ;  Cooper,  Eq.  PI.  19. 

*  Cooper,  Eq.  PI.  19;  Anon.  2  Ves.  631. 

5  Coffin  V.  Cooper,  6  Ves.  514  ;  Williams  v.  Douglas,  5  Beavan,  R.  82. 

6  In  Ex  parte  Simpson,  15  Ves.  477,  Lord  Eldon  said  ;  *'  If  that, 
which  is  stated,  is  material  to  the  issue,  it  may  be  false  ;  but  cannot  be 
scandalous:  if  relevant,  it  is  not  impertinent,  though  scandalous  in  its 
nature ;  if  relevant  and  pertinent,  it  cannot  be  treated  as  scandalous ;  and 
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^271.  In  the  next  place,  a  Bill  should  not  be,  what 
is  technically  termed,  multifarious ;  for  if  it  is  so,  it  is 
demurrable,  and  may  be  dismissed  by  the  Court  of  its 
accord,  even  if  not  objected  to  by  the  defendant.^  By 
multifariousness  in  a  Bill  is  meant  the  improperly  join- 
ing in  one  Bill  distinct  and  independent  matters,  and 
thereby  confounding;  them  ;  as,  for  example,  the  uniting 
in  one  Bill  of  several  matters,  perfectly  distinct  and 
unconnected,  against  one  defendant,  or  the  demand  of 
several  matters  of  a  distinct  and  independent  nature 


if  false,  it  must  be  dealt  with  in  another  way.  But,  if  irrelevant,  and 
especially  if  also  seandalous,  there  would  be  much  reason  to  rejrret,  that 
a  Court  should  nut  be  armed  with  the  power  to  protect  parties  from  the 
expense,  and  its  reconls  from  the  stain,  which  too  frequently  arise  from 
the  introduction  of  irrelevant  and  scandalous  matter  upon  affidavits  in 
this  jurisdiction.'*  And  again  ;  *'  The  Court  ought  to  take  care,  that  in  a 
suit,  or  in  this  proceeding  (in  liankruptcy),  allegations,  bearing  cruelly  on 
the  moral  character  uf  individuals,  and  nut  relevant  to  the  subject,  shall 
not  be  put  upon  the  record/' 

*  Mitf.  ¥jc\,  pi.  by  Jeremy,  1^1  and  note  ;  Cooper,  l'>i.  PI.  1H2.  Mul- 
tifariousness must  be  objected  to  by  the  defendant  on  demurrer,  and  can- 
not be  objected  tu  by  him  at  the  hearing.  Want  v.  Cuuke,  5  Madd.  ]l. 
122 ;  Wynne  r.  Cailen<ler,  1  Russ.  H.  '2\)3  ;  Whaley  v.  Dawson,  '2  Sch. 
&  Ijefr.  370,  371.  Hut  the  Tourt  may,  however,  take  the  objection  at 
the  hearing  nd  tpimtf  ;  for  the  (.'unrt  is  nut  bound  tu  alluw  a  Hill  of  such 
a  nature,  although  the  party  may  nut  take  the  objection  in  season,  (ireen- 
wood  V.  Churchill,  I  Mylne  A:  K.  55!l.  The  reason,  why  multifarious- 
ness must  be  taken  by  the  defendant  by  demurrer,  and  not  at  the  hearing, 
is  said  by  1/ord  Kcdchdalu  to  bt?,  that  the  objection  of  muIiifariouMness 
proceeds  ontbift  ground,  that  though  the  union  of  distinct  matters,  in  some 
cases,  avoidii  multi{i!ii'ity  of  HuitH  ;  yet  it  crrates  unnecessary  troii!)l(>  and 
expense  to  the  party,  who  has  no  mncein  with  the  other  transnrtion,  by 
putting  him  to  the  tronbh*  and  cxiK-'Uhc  of  a  liiiuatiMl  ifuestion.  with  whirh 
he  has  nothini;  to  dn.  ThiN  can  In*  takrn  advaniagp  of  only  by  df'niurrer ; 
biHTause,  if  the  di-frmlant  aiiNMcr,  the  e\pfMiM>  is  in  a  great  measure  in- 
curred;  and  it  will  hv  tiMi  lati'  lor  him  to  complain,  wht-n  he  chooM'.H  to 
suflfer  the  cause  to  pmri'i'd  to  a  ht^anng.  \V hairy  r.  Dawson,  9  Srh.  & 
liefr.  371.  As  to  iiii««jiiiiiiIiT  of  partii'«,  wr  Ant*-,  ^  2n3.  'j:i7  :  Post, 
(  5«U,  530,  i'A^  -  5 1 1 .  f}  1 1 .  A  J*  to  cases  vi  lirre  thr  iib}«'ction  ol'  niiiliirari- 
ouMiesa  has  \tvvn  ovi-rruKd.  .sr  Post.  J  v:7h,  a,  iJHt»,  ;»hl,  o,  5:««»-5|0; 
IluggaitV.  (^utbs,  1  Craig  Ai  Phill.  'J04. 
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against  several  defendants  in  the  same  Bill.^  In  the 
latter  case,  the  proceeding  would  be  oppressive,  be- 
cause it  would  tend  to  load  each  defendant  with  an 
unnecessary  burden  of  costs,  by  swelling  the  pleadings 
with  the  statement  of  the  several  claims  of  the  other 
defendants,  with  which  he  has  no  connection.^  In  the 
former  case,  the  defendant  would  be  compellable  to 
unite,  in  his  answer  and  defence,  different  matters 
wholly  unconnected  with  each  other ;  and  thus  the 
proofs,  applicable  to  each,  would  be  apt  to  be  con- 
founded with  each  other,  and  great  delays  would  be 
occasioned  by  waiting  for  the  proofs  respecting  one  of 
the  matters,  when  the  others  might  be  fully  ripe  for  a 
hearing,^  Indeed,  Courts  of  Equity,  in  cases  of  this 
sort,  are  anxious  to  preserve  some  analogy  to  the  com- 
parative simplicity  of  proceedings  at  the  Common  Law, 
and  thus  to  prevent  confusion  in  their  own  pleadings, 

as  well  as  in  their  own  decrees.^ 

-* _________^« 

1  Cooper,  Eq.  PI.  182;  Mitf.  Eq.  PI.  by  Jeremy,  181  and  note;  West 
V,  Randall,  2  Mason,  R.  201;  Saxlon  v.  Davis,  18  Ves.  80;  Berke  v. 
Harris,  Hardr.  R.  337 ;  Fellows  v.  Fellows,  4  Cowen,  R.  682.  **  Seek- 
ing,^' said  Lord  Eldon,  **  to  enforce  different  demands  against  persons 
liable  respectively,  but  not  as  connected  with  each  other,  it  (the  Bill)  is 
clearly  multifarious."  Saxton  v.  Davis,  10  Ves.  80.  See  also  West  v. 
Randall,  2  Mason,  R.  181;  Post,  §  530,  531,  538-541.  Perhaps  in 
strictness  of  language,  it  would  be  more  correct  to  call  it  a  misjoinder, 
where  different  and  distinct  claims  are  mixed  up  in  the  same  Bill,  against 
the  same  defendant.  Campbell  v.  Mackay,  1  Mylne  &  Craig,  R.  618. 
See  also  Attorney -General  v.  St.  John's  College,  7  Sim.  R.  241 ;  Post, 
§  530-532.  See  Hoggart  v.  Cutts,  1  Craig  &  Phill.  204  ;  Bignold  v. 
Audland,  11  Sim.  R.  24,  where  a  demurrer  to  a  Bill  of  interpleader  was 
held  multifarious ;  Post,  §  284,  291. 

2  Mitf.  Eq.  PI.  by  Jeremy,  181 ;  Cooper,  Eq.  PI.  183  ;  Ward  v.  Duke 
of  Northumberland,  2  Anst.  R.  469 ;  Benverie  v.  Prentice,  1  Bro.  Ch.  R. 
200;  Berke  v.  Harris,  Hardr.  R.  337;  Whaley  v.  Dawson,  2  Sch.  & 
Lefr.  371  ;  West  v.  Randall,  2  Mason,  R.  201 ;  Brinckerhoff  v.  Brown, 
6  John.  Ch.  R.  139 ;  Fellows  v.  Fellows,  4  Cowen,  R.  682  ;  Post,  §  530. 

3  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  371;  Berke  v.  Harris,  Hardr. 
R.  337;  Boyd  v,  Hoyt,  5  Paige,  R.  65;  Post,  §  530. 

<  Cooper,  Eq.  PI.  182 ;  Post,  §  530. 
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§  271 9  a.  But  the  objection  must  still  be  confined  to 
cases,  where  the  case  of  each  particular  defendant  is 
entirely  distinct  and  separate  in  its  subject-matter 
from  that  of  the  other  defendants  ;  for  the  case  against 
one  defendant  may  be  so  entire,  as  to  be  incapable  of 
being  prosecuted  in  several  suits ;  and  yet  some  other 
defendant  may  be  a  necessary  party  to  some  portion 
only  of  the  case  stated.  In  the  latter  case,  the  objec- 
tion of  multifariousness  could  not  be  allowed  to  pre- 
Tail.^  So,  it  is  not  indispensable,  that  all  the  parties 
should  have  an  interest  in  all  the  matters  contained  in 
the  suit ;  it  will  l)e  suflicient,  if  each  party  has  an  in- 
terest in  some  matters  in  the  suit,  and  they  are  con- 
nected with  the  others.^ 

§  272.  A  few  examples  may  illustrate  this  doctrine 
of  multifariousness  in  each  of  its  branches.  Thus,  if 
an  estate  should  be  sold  in  lots  to  different  persons,  th(^ 
purchasers  could  not  join  in  exhibiting  one  Bill  against 
the  vendor  for  a  specific  performance  ;  for  each  party's 
case  would  be  distinct,  and  would  depend  upon  its 
own  peculiar  circumstances;^  and,  therefore,  there 
should  be  a  distinct  Bill  upon  each  contract.  On  the 
other  hand,  the  vendor,  in  th(^  like  case,  would  not  l>c 
allowed  to  file  one  Bill  for  a  specific  performance 
against  all  the  purchasers  of  the  estate,  for  the  same 

*  Attorney-General  r.  Poole,  4  Mylnc  &  Crai^^,  R.  17,  31 ;  Turnrr  r. 
Riibiiuoii,  1  Sim.  &  Stii.  313;  Attorney-(iPn«Tal  v.  <-nulock,  3  Mylm'At 
Cnig,  S5;  Post,  4  *-*7K  o-  MuItifarioiiKncss  an  to  oiio  clcfrndant,  ronsti- 
tulet  no  oecewary  (ttouikI  of  ohjf.'ctinn  by  tlio  other  <lcfendantii ;  for  a  Hill 
mmy  be  multifarimis  an  to  one  dpfciMlant,  and  not  as  u>  the  nu>t.  A(t«iriiry- 
Ganenl  v.  Cradock,  H  Sirn.  H.  \m  ;  S.  C'.  3  Mylne  &  (-rai^,  1^5;  PoHt. 
$974  and  note,  :!H|,  ri30,  53>^,  53!»  and  notr.  Sec  also  LumMJen  v. 
Fmer,  7  Sim.  R.  5:ir» ;  S.  C.  I  Mylno  &  Trai)?,  Hf^«;  Ante,  {  *SM\,  a. 

'  Addiaon  v.  Walker.  1  Voungc  &  (.*oll.  4-11.  Sec  Parr  r.  Attorncy- 
Genenl,  8  Clarke  &  Fin.  435. 

3  Cooper,  Flq.  PI.  IHtf ;  Kayner  r.  Julian,  8  Dick.  11.  G77  ;  Hrookes  v. 
Lord  Whilworth,  1  Madd.  R.HB  ;  Post,  ^  530-533. 

EQ.  PL.  38 
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reason.*  So,  if  a  Bill  should  be  brought  for  a  specific 
performance  upon  the  sale  of  an  estate,  it  would  be 
multifariousness  to  include  in  such  a  Bill,  a  prayer  for 
relief  against  third  persons,  who  should  claim  an  inter- 
est in  the  estate,  and  who  were  unconnected  with  the 
sale.^  Thus,  for  example,  if  a  purchaser  of  an  equity 
of  redemption  under  a  contract  of  sale,  should  file  a 
Bill  for  a  specific  performance,  he  could  not  properly 
join  the  mortgagee  in  such  Bill,  or  any  third  person, 
claiming  an  interest  in  the  equity  of  redemption,  who 
had  not  joined  in  the  contract.^ 

1  Cooper,  Eq.  PI.  182  ;  Brookes  v.  Lord  Whitworth,  1  Madd.  R.  86; 
Lumsden  v.  Frazer,  7  Sim.  R.  555 ;  S.  C.  1  Mylne  &  Craig,  R.  589. 

2  Mole  V.  Smith,  Jac.  R.  490,  494. 

3  Tasker  f).  Small,  3  Mylne  &  Craig,  R.  63,  68-71.  On  this  occa- 
sion, Lord  Cottenham  said  ;  '*  It  is  not  disputed,  that,  generally,  to  a  Bill 
for  a  specific  performance  of  a  contract  of  sale,  the  parties  to  the  con- 
tract only  are  the  proper  parties  ;  and,  when  the  ground  of  the  jurisdic- 
tion of  Courts  of  Equity  in  suits  of  that  kind  is  considered,  it  could  not 
properly  be  otherwise.  The  Court  assumes  jurisdiction  in  such  cases, 
because  a  Court  of  Law,  giving  damages  only  for  the  non-performance  of 
the  contract,  in  many  cases  does  not  afford  an  adequate  remedy.  But,  in 
Equity,  as  well  as  at  law,  the  contract  constitutes  the  right,  and  regulates 
the  liabilities  of  the  parties  ;  and  the  object  of  both  proceedings  is  to 
place  the  party  complaining  as  nearly  as  possible  in  the  same  situation,  as 
the  defendant  had  agreed,  that  he  should  be  placed  in.  It  is  obvious, 
that  persons,  strangers  to  the  contract,  and,  therefore,  neither  entitled  to 
the  right,  nor  subject  to  the  liabilities,  which  arise  out  of  it,  are  as  much 
strangers  to  a  proceeding  to  enforce  the  execution  of  it,  as  they  are  to  a 
proceeding  to  recover  damages  for  the  breach  of  it.  And  so  is  the 
admitted  practice  of  the  Court.  But  it  is  said,  that  this  case  ought  to  be 
an  exception  to  the  rule,  because  Phillips,  in  whom,  as  first  mortgagee, 
the  legal  estate  is  vested,  is  not  willing  to  convey  it  to  the  plaintiff,  the 
purchaser,  without  having  competent  authority  for  so  doing,  and  that, 
the  question  being  raised,  whether  the  legal  estate  can  be  so  conveyed, 
Mrs.  Small  is  of  necessity  made  a  party  to  the  suit.  This  proposition 
assumes  two  points ;  first,  that  Phillips  is  himself  a  proper  party  to  the 
suit ;  and,  secondly,  that,  being  so,  it  is  competent  for  him  to  require, 
that  Mrs.  Small  should  be  made  a  party  to  it.  Phillips  is  merely  a  mort- 
gagee, against  whom  no  Bill  can  properly  be  filed,  except  for  the  purpose 
of  redeeming  his  mortgage,  and  that  by  a  party  entitled  to  redeem. 
This  Bill  does  not  pray  any  redemption  of  Phillips's  mortgage,  and,  if  it 
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^  273.  So,  where  a  Bill  was  brought  against  a  cor- 
poration to  establish  eight  charitable  l)oquests,  of  wiiicii 
seven  were  for  the  benefit  of  poor  members  of  the  cor- 

bad,  the  plaintifT  would  not  be  entitled  to  file  siieh  a  Bill.  He  is  only 
connected  with  the  property  by  having  contracted  to  purchase  the  rqnity 
of  redemption,  and,  until  that  purchase  is  completed,  he  cannot  redeem 
the  mortgage.  Phillips  has  no  interest  in  the  dpeeific  performance  of 
the  contract ;  ho  is  no  party  to  it ;  and  the  performance  of  it  cannot 
iflfect  his  security  or  interfere  with  his  remedies.  Supposing,  however, 
that  it  waa  competent  for  the  plaintiff  to  redeem  Phillips^s  mortgage,  he 
can  only  be  so  entitled  as  standing  in  the  place  of  tho  mortgagor  ;  but  a 
niortgagee  can  never  refuse  to  restore  to  his  mortgagor,  or  those,  who 
claim  under  him,  upon  repayment  of  what  is  due  upon  the  mortgage, 
the  eatate,  which  became  vested  in  him  as  mortgagee.  To  him  it  is  im- 
material, upon  repayment  of  the  money,  whether  the  mortgagor's  title 
was  good  or  bad.  He  is  not  at  liberty  to  dispute  it,  any  more  than  a 
tenant  is  at  liberty  to  dispute  his  landlord's  title.  Phillips,  therefore,  is 
bonnd,  upon  payment,  to  restore  the  legal  estate  to  his  mortgagor,  or  to 
tboae  who  claim  under  him.  By  Phillips's  mortgage  deed,  the  equity  of 
redemption  was  reserved  to  Small.  If  the  plaintiff  could  show  such 
equity  of  redemption  to  be  vested  in  him,  he  would  be  entitled,  upon 
paying  the  mortgage  debt,  to  demand  a  reconveyance  of  the  estate,  with- 
out regard  to  any  other  question  alfecting  the  title  to  the  property.  I 
am,  therefore,  of  opinion,  that  Philli]>s  himself  is  not  a  proper  party  to 
thb  suit,  and  that  he  cannot,  by  not  himself  in.sisting  up«m  the  ol>jee- 
tion,  make  Mra.  Small  a  proper  party  ;  and  that,  even  if  he  were  liim.self 
properly  made  a  defendant,  the  objection  raised  by  him  at  the  bar,  though 
not  by  hia  answer,  — for  by  his  answer  he  olTers  to  reconvey  upon  l>eing 
paid  hia  mortgage  debt,  —  would  not  make  Mrs.  Small  a  proper  party. 
But  it  waa  argued  at  the  bur,  that  the  plaintitT  was,  in  I<>iuity,  invehicd 
with  all  the  rights  of  Mrs.  Small,  upon  the  principle,  that  by  a  contract 
of  pnrchaae,  the  purchaser  l>ccomes  in  I'ltjuity  the  owner  of  the  property. 
Thia  rule  applieb  only  as  between  the  parties  to  the  contract,  and  cannot 
be  extended  su  as  Ut  alfrct  the  inten'Nts  <if  utherM.  If  it  could,  a  contract 
for  the  purchase  of  an  ei^uitalile  estate  would  be  equivalent  to  a  c<iiivt:y- 
aooe  of  it.  Bef(»rc  the  contract  is  carried  into  etTfct,  the  purchaser  can- 
not, againat  a  stranger  to  the  contract,  enforce  equities  attaching  to  the, 
property.  In  Mole  v.  Smith,  Jac.  41K),  Iitiid  Kldon  says,  that  when  a 
Bdl  ia  filed  for  a  specific  |MTf<»rMianf*e,  it  should  not  be  mixed  up  uith  a 
prayer  fur  relief  against  otht;r  persons  claiminu  an  interest  in  the  estate. 
Such  waa  hia  opiniKin  in  a  c:ise  in  which  the  vendor  was  plaintitT,  ami  the 
defendanta  were  persons  whom  tli<;  vendor  sought  to  comiiel  to  join  in 
eoBpleting  the  title.  How  much  stronger  is  the  objection,  ^KllL■rl'  the 
porchaaer  ia  the  plaintifT,  and  the  only  connection  between  him  ami  the 
defendanta  ia  the  incomplete  disputed  contract." 
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poration  exclusively,  and  the  eighth  was  subject  to  a 
fixed  payment  to  another  corporation,  which  made  the 
latter  a  necessary  party  thereto ;  it  was  held,  that  the 
Bill  was  multifarious;  for  the  latter  corporation  had 
no  interest  in  the  other  seven  charities.^ 

§  274.  For  the  same  reason,  where  a  Bill  by  a 
creditor  sought  an  account  against  an  executor  and 
trustee  of  the  testator's  estate,  and  also  to  set  aside  a 
sale  made  by  the  executor  and  trustee  to  a  purchaser, 
who  was  made  a  party  to  the  Bill ;  it  was  held  demur- 
rable for  multifariousness ;  for  the  purchaser  had  noth- 
ing to  do  with  the  general  settlement  of  the  accounts 
of  the  estate,  and  ought  not  to  be  involved  in  any 
litigation  respecting  it.* 


1  Attorney-Greoeral  v.  Merchant  Tailors^  Company,  1  Mylne  &  Keen, 
R.  189 ;  Post,  ^  532,  533. 

9  Salvidge  v.  Hyde,  Jacob,  R.  151 ;  S.  C.  5  Madd.  138.  In  this  case, 
the  Lord  Chancellor  overruled  the  decision  made  by  the  Vice-Chancel- 
lor,  reported  in  5  Madd.  138,  which  overruled  the  demurrer  by  the  pur- 
chaser. On  that  occasion,  the  Vice-chancellor  said;  *'  To  this  Bill  the 
defendant,  Laying,  has  demurred  for  multifariousness ;  and  it  is  alleged 
for  him,  that  he  has  no  concern  with  the  general  accounts  of  the  testator's 
estate,  and  that  he  ought  not  to  be  joined  as  a  party  in  a  suit  for  such 
purposes  ;  but  that,  if  it  were  thought  fit  to  impeach  the  sale  made  to  him, 
it  ought  to  have  been  the  subject  of  a  distinct  Bill.  In  order  to  determine, 
whether  a  suit  is  multifarious,  or,  in  other  wor^s,  contains  distinct  matters, 
the  inquiry  is  not,  as  this  defendant  supposes,  whether  each  defendant  is 
connected  with  every  branch  of  the  cause ;  but  whether  the  plaintiff's 
Bill  seeks  relief  in  respect  of  matters,  which  are  in  their  nature  separate 
and  distinct.  If  the  object  of  the  suit  be  single,  but  it  happens,  that  difier- 
ent  persons  have  separate  interests  in  distinct  questions,  which  arise  out  of 
that  single  object,  it  necessarily  foJlows,  that  such  different  persons  must 
be  brought  before  the  Court,  in  order  that  the  suit  may  conclude  the 
whole  subject.  Here,  the  Bill  has  the  single  object  of  an  account  of  the 
real  and  personal  estate  of  this  testator ;  and  that  account  in  part  depends 
upon  the  question,  whether  the  defendant  Laying  is,  or  not,  to  be  consid- 
ered as  the  purchaser  of  this  property."  See  Campbell  v.  Mackay,  1 
Mylne  &  Craig,  603,  617-625;  Ante,  §272,  a;  Post,  §  578,  a.  See 
also  Attorney-General  v.  Cradock,  3  Mylne  &  Craig,  85,  in  which  Sal- 
vidge  V.  Hyde  is  much  commented  on  by  Lord  Cottenham.  Poet,  §  589, 
oote. 
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§  274,  a.  So,  where  devisees  and  legatees  brouglit  a 
Bill  against  the  trustees  and  executors  under  a  will, 
and  against  a  mortgagee  of  a  part  of  tiie  estates,  alleg- 
ing collusion  between  the  trustees  and  executors  and 
the  mortgagee,  and  that  they  refused  to  compel  the 
mortgagee  to  account  for  the  rents  and  profits,  or  to 
redeem  the  mortgage,  and  the  Bill  prayed  for  an  ac- 
count of  the  testator's  effects,  and  that  the  mortgage 
might  be  redeemed ;  the  Bill  was  held,  on  a  demurrer 
by  the  mortgagee,  to  be  multifarious;  for  the  mortga- 
gee had  nothing  to  do  with  the  general  settlement  of 
the  accounts  of  the  estate.^ 

^  275.  So,  where  a  Bill  was  brought  for  a  partition, 
and  also  to  set  aside  a  lease,  made  by  the  plaintiff  to 
a  third  person  of  a  part  of  the  estate,  on  the  ground 
of  fraud ;  it  was  held,  that  the  Bill  was  multifarious ; 
for  the  parties,  against  whom  the  partition  was  sought, 
ought  not  to  be  involved  in  any  litigation,  as  to  the 
validity  of  the  lease,  in  which  they  had  not  any 
interest.^ 

§  276.  So,  where  a  Bill  was  brought  by  a  tenant  of 
a  colliery  under  a  lease  and  a  subsequent  agreement, 
for  an  account  under  the  agreement,  against  the  execu- 
tors of  the  landlord,  and  also  against  his  heir,  the  ten- 
ant having  continued  to  hold  under  the  latter  on  the 
same  terms,  after  the  death  of  the  ancestor;  it  was 
held,  that  the  Bill  was  multifarious  in  joining  distinct 
claims,  to  wit,  one  against  the  executors,  and  one 
against  the  heir;  and  on  that  occasion,  it  was  said  by 
the  Court,  that  the  cases,  where   unconnected  ))arties 


>  Peane  r.  Hewiu,  7  Him.  H.  171. 

■  Whaley  v.  UawHOii,  'J  Srh.  A:  Iicfr.  3(i7,  37i»,  371.  See  Smry  f. 
Johaaon,  *2  Younffv  &  Cull.  .'*i^»,  that  a  rmirt  of  F<<)iiity  in  iiiakint;  par- 
Ulion  will  have  ro^anl  Ui  th(*  Hiili-intorcsts  acquired  under  unc  t<Mi:Ltit  ni 
eomnMMi  bj  dutiuct  purchases  trtim  him. 
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are  allowed  to  be  joined  in  a  suit  are,  when  there  is 
one  common  interest  among  them  all  centreing  in  the 
point  in  issue  in  the  cause.^ 

^  277.  For  the  same  reason,  an  author  cannot  file  a 
joint  Bill  against  several  booksellers,  for  selling  the 
same  spurious  editon  of  his  work ;  for  there  is  no  privity 
between  them ;  and  his  right  against  each  of  them  is 
not  joint,  but  is  perfectly  distinct.* 

^  278.  It  is  true,  that  in  this  last  case  the  author 
has  a  general  right,  which  he  asserts  against  all  per- 
sons whatever,  who  may  violate  that  right ;  and,  there- 
fore, it  may  seem  at  first  view,  that  it  would  be  proper 
to  join  all  of  them,  although  not  in  privity  with  each 
other,  upon  the  same  ground,  on  which,  in  the  case  of 
a  several  fishery,  upon  a  Bill  of  peace,  persons  claim- 
ing by  distinct  titles,  not  in  privity  with  each  other, 
may  be  joined.  Perhaps,  the  true  distinction  between 
the  cases  (if  there  be  any  substantial  one),  is,  that  in 
the  case  of  the  fishery,  the  right  asserted  is  purely 
local,  and  limited  to  a  few  persons,  who  have  a  com- 
mon interest  against  the  right  set  up ;  and  that  com- 
mon interest  centres  in  the  point  at  issue  in  the  cause. 
But  in  the  case  of  a  copy-right,  the  claim  is  absolutely 
against  the  whole  community;  and  it  is  not  fit,  in  such 


1  Ward  V.  Duke  of  Northumberland,  2  Ansl.  469,  477;  Cooper,  Eq. 
PI.  183.  See  also  Brinckerhoif  v.  Brown,  6  John.  Ch.  R.  139;  Fellows 
V.  Fellows,  4  Cowen,  R.  682.  The  cases  here  referred  to  are  incladed  in 
the  class,  where  a  right  of  fishery  is  claimed  against  many  persons  ;  or  a 
right  of  common  by  or  against  many  persons ;  or  a  right  to  duties  against 
many  persons.  See  Ante,  §  121,  124,  125  ;  Cooper,  £q.  PI.  40,  41,  184 ; 
2  Mont,  Eq.  PI.  94,  note  (A.  L.).  See  Boyd  v,  Hoyt,  5  Paige,  R.  65, 
which  seems  to  have  proceeded  mainly  on  local  law,  and  local  statutes ; 
and  Brinckerhoif  V.  Brown,  6  John.  Ch.  R.  139,  and  Fellows  v.  Fellows, 
4  Cowen,  R.  682,  where  the  subject  was  much  discussed. 

2  Dilly  V.  Doig,  2  Ves.  jr.  486  :  Cooper,  Eq.  Pi.  182,  183 ;  Brincker- 
hoffv.  Brown,  6  John.  Ch.  R.  155. 
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a  case,  that  the  public  should  be  represented,  or  l)ouiid 
by  a  suit,  in  which  a  few  only  are  parties.* 

1  It  is  not  very  easy  upon  general  principles  to  reconcile  the  cases  on 
this  subject.  In  the  case  of  the  Mayor  of  York  t.  Pilkington,  1  Atk. 
2fl3,  in  the  case  of  the  several  fishery,  already  cited  (Ante,  §  !«•>),  I^>rd 
Hardwicke  at  first  held,  that  the  defendants  could  not  be  joined  in  the 
Bill,  because  there  was  no  privity,  and  they  held  by  distinct  titles ;  and, 
therefore,  they  were  so  many  distinct  trespassers  uiHin  the  several  fishery. 
But  he  afterwards  chan^red  his  opinion,  upon  the  ground,  as  it  should 
seem,  that  to  prevent  multiplicity  of  suits,  Bills  of  peace  had  been  allowed 
to  be  broupht,  where  there  was  a  general  right  claimed  by  the  phiintitf, 
and  yet  there  was  no  privity  between  the  jdaintitrs  and  the  defendants,  nor 
any  general  right  on  the  part  of  the  defendants;  and  many  more  might  be 
concerned  than  those  before  the  Court.  Iiord  Eldon,  in  W^eale  v.  Mid- 
dlesex Water  Works  (-o.,  1  Jac.  &  Walk.  3fi0,  already  cited  (Ante, 
$  1^,  note),  considered  the  decision  to  have  held,  that  where  the  plain- 
tiff stated  an  exclusive  right,  it  signified  nothing,  what  particular  ri^'hts 
might  be  set  up  against  him.  lie  added,  that  it  had  been  long  settled, 
that  if  any  person  has  a  common  right  against  a  great  many  of  the  King*s 
subjects,  a  Court  of  F«<iuity  will  jiermit  him  to  file  a  Hill  against  some  of 
them,  taking  care  to  bring  so  many  persons  before  the  (..ourt,  that  tlieir 
interests  may  be  such,  as  to  lead  to  a  fair  and  honest  support  of  the  pub- 
lie  interest.  This  language  S4.'euis  very  applicable  to  the  claim  of  a  coity- 
right  against  many  violators.  On  the  other  hand,  in  Hilton  v.  Lord 
Scarborough,  4  Viii.  Abridg.  125,  pi.  35;  S.  C.  2  Vst\.  Abridff.  171,  I)., 
liord  Macclesfield  held,  that  a  Hill  to  be  quieted  in  the  possession  of  an 
ancient  ferry,  used  with  a  rope,  over  the  River  Ware,  brought  again.st 
twenty  dcfendantN.  who  had  rut  the  ro|)e  (probably  at  diflferent  times),  did 
not  lie  :  for.  he  s:iid,  that  the  plaintiff  might  have  trespass  for  cutting  the 
lope,  and  a  ferry  is  in  thi:  nature  of  a  public  highway ;  and  a  Hill  does  not 
lie  to  be  quieted  in  the  jiosfU'SHion  of  a  highway.  That  would  Im'  to  en- 
join all  the  j»eople  rtf  thi'  whole  kingdom.  Mitf.  Kt\.  Pi.  by  Jeremy,  MR; 
3  Story  on  F^|.  Jurisp.  >J  h.'iM.  Tliiti  ease  would  seem  to  point  t(»  a  dis- 
tinction betw<M?n  a  public  rii^ht,  and  a  |irivate  riirht  asserted  by  the  defend- 
ants, and  also  b<:tween  a  claim  of  the  phiiiititl'  in  derogation  of  a  puldic 
right,  and  one  merely  in  deroi;:ition  id'  privati>  or  loeal  rights.  Hut  the 
ease  of  Mayor  of  I«(»iidon  r.  I'erkuiH,  t  Bio  I'arl.  CaseH,  IS**;  S.  ('.  3 
Bro.  P.  C.  *iO»J,  ToiMlin*N  edit.,  dois  not  N-em  to  have  recognized  the  dis- 
tinction. The  opinion  ol  J^iird  I«ou^hhorouuh,  in  Dilly  v.  Doil',  2  \  en. 
jr.  4h6,  ia  rery  imperlVrily  and  obsi-urely  given  ;  and  the  laniruage  imput- 
ed to  him  seems  o|M'n  to  ini»repres«'nt:iiion.  He  said  ;  **  The  riiiht  :Lgrun>t 
Ihc  diflt-rent  iKMikbeUers  is  not  joint;  but  perfteily  diMinct :  thrie  im  mi 
privity. ■•  ••  In  the  c:iw'  eiti  d  (The  Mayor  of  York  V.  Pilkin;:ton),  the 
Bill  mas  tu  prevent  multiplieiiy  of  suits.  One  geneial  right  wa^  liable  to 
invaaion  by  all  the  woild.     .So,  a  Hill  to  establish  the  custom  uf  a  mill. 
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§  278,  a.  On  the  other  hand,  there  may  be  cases,  in 
which  multifarious  matters  of  distinct  natures  may  be 
involved  in  the  Bill ;  and  yet,  from  the  objects  of  the 
Bill,  the  objection  of  multifariousness,  as  to  a  particular 
defendant,  ought  not  to  prevail.  Thus,  for  example,  if 
a  person  before  marriage  should  settle  a  fund  on  his 
wife  for  life,  and  after  her  death  on  the  children  of  the 
marriage,  and  the  trustees  were,  after  the  wife's  death, 
authorized  to  apply  the  interest  thereof  to  the  mainte- 
nance of  the  children ;  and  after  the  marriage  he  should 
settle  another  fimd  in  other  trustees  for  similar  pur- 
poses; and  afterwards  he  should  by  his  will  make  a 
part  of  the  trustees  in  both  deeds  trustees  upon  certain 
trusts  for  the  benefit  of  his  children,  and  should  ap- 
point them  executors  of  his  will  and  guardians  of  his 
children  in  conjunction  with  -his  wife ;  if,  after  his 
death,  a  Bill  should  be  filed  by  the  wife  and  children 
against  all  the  trustees  in  the  deed,  for  an  account  and 
execution  of  the  trusts,  although,  at  first  view,  it  might 
seem  open  to  the  objection  of  multifariousness,  yet, 
inasmuch  as  all  the  plaintiffs  have  a  common  interest 
in  the  execution  of  all  the  trusts,  and  there  cannot  be 
a  due  execution  of  some  of  the  trusts,  without  involv- 
ing the  consideration  of  all  the  trusts  arising  under  the 
deed  and  the   will,   the   Court  would  not  suffer  the 


They  stand  upon  a  distinct  groand.  I  do  not  remember  any  case  upon 
patent  rights,  in  which  a  number  of  people  have  been  brought  before  the 
Court  as  parties,  acting  all  separately  upon  distinct  grounds."  Now,  the 
case  before  his  Lordship  was  one  of  a  general  right,  liable  to  invasion  by 
all  the  world,  and  the  Bill  would  prevent  a  multiplicity  of  suits.  I  cannot 
but  suspect  an  error  in  the  Reporter,  and  that  his  Lordship  meant  to  make 
a  distinction  between  such  rights,  as  the  right  of  the  plaintiff  of  a  uni- 
versal nature,  against  all  the  world,  and  open  to  invasion  by  all,  and  a 
mere  private  right,  such  as  a  right  to  a  private  several  fishery,  or  a  private 
right  of  custom  to  a  mill ;  thus  taking  the  very  distinction  in  3  Eq.  Abridg. 
171.     See  Post,  §  530-540. 


CH.  v.]  GENERAL    FRAME   OF   BILLS.  305 

objection  to  prevail.^      So,    if  the   Bill    should  con- 
tain  several    matters,  all   of  which   may   come    into 

1  Attorney-General  v.  Poulo,  4  Mylne  &  Craif^,  17,  31 ;  ('aniph<'ll  v. 
Mackay,  7  Sim.  R.  CyiiA ;  S.  C.  on  Appeal,  1  Mylne  &  Crai^r,  m'S.  in 
delivering  his  judfrmcnt  in  \\m  last  case,  the  circumstancps  of  which  are 
but  imperfectly  stated  in  the  text,  I^ord  Tottenham  said  ;  **  Tht;  first 
obaervatioD  that  occnrs  is,  that  although  the  defendants  are  not  ail  trus- 
tees of  the  same  deeds,  the  suit  seeks  some  relief  a^aiiiist  all  of  them,  and 
that  there  is  a  common  interest  in  all  the  plaintitfK  under  all  the  instru- 
ments. The  prtipositi(»n,  contended  for  on  behalf  of  the  demurrin^r  par- 
ties, is,  that,  as  a  (r('nf*riil  rule,  —  and  the  rule  is  8up|Misefl  to  Im>  nui»- 
ported  by  the  dicta  of  Sir  John  Leach,  in  Salvid^je  v.  Hyde,  5  iM:uld. 
138,  — it  never  can  he  |)erniitiod,  that  dititinct  matters  should  he  united  in 
the  ssme  record.  The  pni)Mmition,  of  counn'.  if  carried  to  its  full  extent, 
would  |;o  to  prevent  the  uniting  w^veral  instruments  in  one  IJill,  although 
the  same  parties  were  liable  in  respect  of  eai'h,  and  the  same  parties 
were  interested  in  the  proi>t'rty,  which  was  the  subject  of  eaeb.  So,  that 
if,  for  instance,  a  father  executed  three  deeds,  all  vesting  proiM'rty  in  the 
same  trustees,  and  upon  similar  trusts  for  the  benefit  (»f  his  children, 
although  the  instruments^  and  the  parties  beneficial ly  interested  nndiT  all 
of  them  were  the  sanifs  it  wouhl  be  neecN»ary  to  have  as  iiiany  suitn,  as 
there  were  instruments.  That  is  a  pro|Kisition,  to  which  1  do  not  asKeiit. 
It  would,  indeed,  Ihi  extremely  mischi«.'vous,  if  such  a  rule  were  ehtab- 
lisbed  in  point  of  law.  N«)  pobsible  advantage  could  In>  guiiird  by  it  ; 
and  it  would  lead  to  a  iniihi plication  of  suits  in  caM?s,  where  it  eould 
answer  no  purpose  to  have  the  subject-i natter  of  tht*  contect  split  up  into 
a  variety  of  separate  Hills.  To  lay  do\»u  any  rule,  applicable  univer»ully, 
or  to  say,  what  constitutes  multifariousnchs,  as  an  aluitract  propoMtiiin, 
is,  upon  the  authorities,  utterly  ini|>«>»sible.  The  cases  u|Hjn  the  siibjret 
are  estreoiely  various;  and  the  Court,  in  deciding  them,  seems  to  have 
considered,  what  was  i*onvenient  in  particular  circumstances,  rather  than 
to  havo  attempted  to  lay  down  any  absolute  rule.  The  langua^r  of 
Sir  John  Ijeach,  in  Salvid^^e  v.  Hydf,  is  of  coursi^  to  In*  understood  with 
reference  to  the  panic ubir  e:ihe  brfore  him  ;  and,  conhidered  in  that 
point  of  view,  it  was  perfectly  r<irreet,  althou<.'h,  stated  :is  a  genera] 
proposition,  it  would  run  counter  to  a  numrrous  class  of  c:ises.  'J'hc  only 
way  of  reconcilini;  the  authorities  U|ion  the  subject  is,  by  ad\iTtintr 
to  the  fact,  thai,  although  the  iNioks  siM^ak  generally  of  demurnTH  fur 
multifarinusncHfl.  v«-t  in  truth  surh  fleiiiurrers  may  be  divided  into  two 
distinct  kinds.  Freijuently  the  objuction  nused,  although  termed  multifa- 
riousness, is,  in  fact,  more  propi'rly  mi>joiiider;  that  is  to  say,  the  rasra 
or  claims,  united  in  the  Hill,  are  of  so  ditferent  a  character,  that  the  (^lurt 
will  not  permit  them  to  be  htigati-d  in  cme  record.  It  may  lie,  that  the 
plaintifla  and  defendants  are  parties  to  the  whole  of  the  traiihai -turns, 
which  form  the  subjc^ct  uf  the  suit;  and,  nevertheless,  those  trannaiMions 

I.  PL.  39 
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consideration  (as,  for  example,  on  taking  an  account), 
as  prayed  for,  although  relief  may  ultimately  be  given 


may  be  so  dissimilar,  that  the  Court  will  not  allow  them  to  be  joined 
together,  but  will  require  distinct  records.  But,  what  is  more  familiarlj 
understood  by  the  term  multifariousness,  as  applied  to  a  Bill,  is,  where  a 
party  is  able  to  say  he  is  brought  as  a  defendant  upon  a  record,  with  a 
large  portion  of  which,  and  of  the  case  made  by  which,  he  has  no  con- 
nection whatever.  The  form  of  demurrers  for  multifariousness  strongly 
illustrates  this  distinction,  at  least  as  it  used  to  be  understood;  for  the  old 
form  of  the  demurrers,  upon  the  last  mentioned  ground,  went  on  to  state 
the  evil  of  uniting  distinct  matters  in  one  record,  whereby  parties  were 
put  to  great  and  useless  expense,  an  objection  which  has  no  application 
in  a  case  of  misjoinder.  The  distinction  b  clearly  taken  in  a  case  which 
has  been  very  much  relied  upon,  but  which  by  no  means  bears  out  the 
proposition  it  was  cited  to  support,  —  the  case  of  Ward  v.  The  Duke  of 
Northumberland,  2  Anst.  469.  In  that  case  the  plaintiff  had  been  tenaot 
of  a  colliery  under  the  preceding  Duke  of  Northumberland,  and  contin- 
ued also  to  be  tenant  under  his  son  and  successor,  the  then  Duke ;  and 
he  filed  a  Bill  against  the  then  Duke  and  Lord  Beverley,  who  were  the 
executors  of  their  father,  seeking  relief  against  them  in  respect  of  trans- 
actions, part  of  which  took  place  in  the  lifetime  of  the  former  Duke,  and 
part,  between  the  plaintiff  and  the  then  Duke,  af\er  his  father*s  decease. 
To  this  Bill  the  defendants  put  in  separate  demurrers ;  and  the  forms  of 
the  two  demurrers,  which  were  very  different,  clearly  illustrate  the  dis- 
tinction I  have  adverted  to.  The  Duke  could  not  say,  that  there  was  any 
portion  of  the  Bill,  with  which  he  was  not  necessarily  connected ;  because 
he  was  interested  in  one  part  of  it  as  owner  of  the  mine,  in  the  other,  as 
representing  his  father.  But  his  defence  was,  that  it  was  improper  to 
join  in  one  record  a  case  against  him  as  representative  of  his  father,  and 
a  case  against  him  arising  out  of  transactions  in  which  he  was  person- 
ally concerned.  The  form  of  his  demurrer  was,  that  there  was  an  im- 
proper joinder  of  the  subject-matters  of  the  suit.  Lord  Beverley's  de- 
murrer, again,  was  totally  different :  it  was  in  the  usual  form  of  a  demur- 
rer for  multifariousness,  and  proceeded  on  the  ground,  that,  by  including 
transactions,  which  occurred  between  the  plaintiff  and  the  other  defend- 
ant, with  transactions  between  the  plaintiff  and  the  late  Duke  (with  the 
latter  of  which  only  Lord  Beverley  could  have  any  concern),  the  Bill 
was  drawn  to  an  unnecessary  length,  and  the  demurring  party  exposed 
to  improper  and  useless  expense.  Both  demurrers  were  allowed,  and 
both,  it  may  be  said,  in  a  sense,  were  allowed  for  multifariousness  ;  but  it 
is  obvious,  that  the  real  objection  was  very  different  in  the  two  cases.  In 
Harrison  v.  Hogg,  2  Ves.  jr.  323,  which  was  also  more  properly  a  case 
of  misjoinder,  the  plaintiff  endeavoured  to  unite  in  one  record  a  demand, 
in  which  all  the  plaintiffs  jointly  had  an  interest,  with  a  demand  in  which 
only  one  of  them  had  an  interest ;  and  the  demurrer  was  allowed  upon 
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in  respect  to  some  of  them  only,  yet  the  Bill  will  not 
be  deemed  multifarious.^ 


the  ground,  that  the  subject-matters  were  such  as,  in  the  opinion  of  the 
Court,  ought  Qot,  according  to  the  rules  of  pleading,  to  be  included  in 
one  suit.  In  Saxton  v.  Davis,  18  Ves.  72,  the  suit  prayed  an  account 
agmiost  the  representatives  of  a  hank rupt*s  assignees,  and  against  Davis,  a 
pefBon,  who  claimed  through  those  asHignecs,  and  also  against  a  person, 
who  had  been  his  assignee  under  the  Insolvent  Debtors*  Act ;  and  there 
alto  the  Bill  was  held  to  be  bad  for  multifariousness.  One  of  the  cases, 
which  (like  that  of  Lord  Beverley  in  Ward  v.  Uie  Duke  of  Northumber- 
land), applies  to  the  situation  of  a  party,  brought  before  the  Court  as  a 
defendant  on  the  record,  whore  he  has  an  intcreM  in  a  iH>rtion  only  of  the 
subject-inacter,  is  Salvidgc  v.  Hyde,  5  Madd.  138,  in  which  the  demur- 
rer, though  overruled  by  the  Vice-Chancellor,  was  aAurwards  allowrd  by 
Lord  Eldun  on  appeal,  Jac.  141.  That  was  a  Bill  to  administer  a  tes- 
tator a  estate,  and  to  set  aside  a  sale  miide  of  a  part  of  it  by  the  executor 
to  a  purchaser.  Sir  John  Leach *s  judgment  proceeded  u|>on  the  princi- 
ple, that  as  the  primary  object  of  tlic  suit  was  the  administrati<in  of  the 
anate,  and  the  estate  could  not  be  eflfectually  administered  without  ascer- 
taining, whether  the  sale  was  to  stand  or  be  set  aside,  the  punrhasor  was 
properly  made  a  party  on  the  record,  with  a  view  to  the  decision  of  that 
question.  When  the  demurrer  came  before  Lord  Kidou  on  appeal,  his 
Lordship  did  nut  consider  that  circumstance  a  suflicient  ground  of  ex- 
ception to  the  general  rule ;  and  he  held,  that  the  defendant,  chiiniing  as 
a  purchaser  from  the  executor,  had  a  per  for  ily  distinct  case,  and  had  a 
right  lo  have  that  case  discussed  and  derided  by  iiselt',  without  being 
mixed  up  in  a  suit  for  the  general  administration  of  the  estate.  What 
would  be  required  in  ordt>r  to  support  the  defendants'  prnjKisition, 
woiild  be  some  case  in  which,  there  being  a  common  interest  in  the 
plaintifb,  and  the  defendants  representing  and  being  interested  in  all  the 
diflerent  questions  raised  on  the  record,  and  the  suit  having  a  common 
object,  a  demurrer  fur  multifariousnr^s  had  Ijcen  successful.  No  c:iso 
haa  been  produced  to  show,  that  the  Court  will  not  iiermit  such  a  suit  to 
be  instituted.  But,  in  theciMirse  of  the  argunn'nt,  cases  were  n'Tt/rn^d  to, 
which  prove,  when  examined,  that  lUc  C<iurt  has  not  gone  that  length,  and 
that  il  has  always  exercised  a  discretion  in  drterniininc,  wht^iher  the 
anbject-matters  of  the  suit  are  properly  joined  or  ntit.  It  is  not  very  easy, 
d  pfion,  to  say  exactly,  what  is  or  ought  to  lie  the  hue  n'gulatini:  the 
eoune  of  pleading  ujiun  thin  |M)int.  .\11  that  can  lie  done  is,  in  t-uch  par- 
ticular case  as  it  arisi's,  to  ronnidiT,  whetht-r  it  eum«-s  nearer  the  oih*  class 
of  decisions  or  the  other.  A  rernarable  lUustratiim  of  the  distinction, 
taken  by  the  <'ourt,  is  to  In«  found  in  The  .\tturney-(ieneral  r.  Tin*  Mer- 
chant Tailors*  Company,  5  Siin.  'Jnh,  and  1  Mylne  &  Keen,  l*^'.*.     That 

1  Addison  r.  Walker,  4  Vuunge  6l  Cull.  441. 
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^  279.  All  the  foregoing  are  cases,  where  the  objec- 
tion of  multifariousness  arises  on  account  of  various  de- 


was  an  iDformation  praying  the  due  administration  of  a  number  of  char- 
itable trusts,  all  of  which  had  a  common  object ;  that  is  to  say,  although 
they  varied  in  their  terms,  and,  to  a  certain  degree,  in  their  object,  there 
was  still  a  great  similarity ;  the  funds,  in  all  of  them,  being  applicable  to 
loans  for  the  benefit  of  freemen  of  the  corporation  of  Merchant  Tailors. 
In  one  of  those  trusts,  however,  another  corporation  had  such  an  interest 
as,  in  the  opinion  of  the  appellate  Court,  rendered  that  other  corporation 
a  necessary  party  to  the  suit,  before  the  particular  trust  in  which  it  was 
concerned  could  be  carried  into  execution ;  and  it  was  there  contended, 
that  those  charities  could  not  be  united  in  one  information,  because  they 
were  of  different  foundations,  and  depended  upon  different  grants,  and 
that  it  was  therefore  a  misjoinder,  or,  according  to  the  language  of  the 
demurrer,  multifarious,  to  unite  so  many  different  objects  in  one  suit. 
The  Court,  however,  did  not  acquiesce  in  that  reasoning  ;  but  held,  that 
in  so  far  as  the  defendants  had  a  common  responsibility,  and  the  trusts 
had  a  common  object,  the  charities  were  all  properly  joined :  but  there 
being  one  particular  charity,  in  which  a  third  party  had  such  an  mtereet, 
as  to  make  him  a  necessary  party,  if  the  trusts  of  it  were  to  be  adminis- 
tered, the  Court  considered,  that  the  administration  of  that  charity  could 
not  be  comprised  in  the  same  information  with  the  rest;  not  on  the 
ground  of  a  misjoinder,  but  according  to  the  ordinary  form  of  the  objec- 
tion, because  the  party,  so  made  a  defendant  on  account  of  his  interest  in 
that  single  charity,  had  no  connection  with  the  other  charities,  and  was 
involved  by  the  ^uit  in  complicated  and  expensive  proceedings,  although 
he  was  concefned  with  a  small  part  only  of  the  subject-matter  in  litiga- 
tion. The  decision  of  the  present  Vice-Chancellor,  in  The  Attorney- 
General  V.  The  Goldsmiths'  Company,  5  Sim.  670,  went  upon  the  same 
principle,  though  it  came  to  a  different  conclusion  ;  for  his  Honor,  in 
giving  judgment,  plainly  showed,  that  he  considered  the  rule,  which  I 
before  staled  to  be  extracted  from  The  Attorney-General  v.  The  Merchant 
Tailots'  Company,  as  the  rule  to  be  adopted  in  practice.  In  that  case, 
there  were  several  distinct  defendants  and  several  distinct  charities.  The 
information  stated  the  trusts  of  one  of  the  charities,  and  then  alleged  the 
existence  of  several  others  for  similar  purposes,  but  without  setting  out 
or  specifying  the  original  endowments  ;  and  his  Honor  held,  that  what 
the  information  so  alleged  was  not  sufficient  to  show  to  the  Court,  that 
the  other  trusts  were  of  so  similar  a  nature,  as  to  justify  their  being  united 
in  one  record.  That  such  was  the  view  on  which  the  Court  proceeded, 
is  manifest  from  the  language  of  his  Honor's  judgment.  '  If,'  observes 
his  Honor  in  that  case,  '  it  had  been  so  alleged  in  the  information  as  to 
show,  that  the  character  of  all  these  other  bequests  was  homogeneous, 
although  there  might  be  minute  dififerences  between  them,  they  might  all 
have  been  comprised  in  the  same  information.'    The  result  of  the  prind- 
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fendants  bcinj;  improperly  joined  in  a  suit  upon  distinct 
and  independent  matters.  But  the  like  principle 
equally  applies  to  an  improper  joinder  of  plain titFs,  who 
claim  no  common  interest,  but  assert  distinct  and  sev- 
eral  claims   against  one   and   the   same    defendant.^ 


pies,  to  be  extracted  from  those  two  eases,  nc<;ative8  the  proposition,  that 
where  there  is  a  coininon  liiibiiity  and  a  eominon  interest,  the  coinmun 
liability  in  drft*ndaiit8  and  the  eomnion  interest  in  plainiiffs,  difTercnt 
(grounds  of  pn)p('rty  cannot  be  uniunl  in  one  and  the  same  reeord.  On 
the  contrary,  b«ith  those  cases  are  consistent  with  the  d<ictrinc,  that  they 
may  bo  so  united.  The  case  of  Turner  r.  Hobinson,  I  Sim.  &.  Stu.  313, 
which  was  also  referred  to  in  the  argument,  was  a  very  strong  ease  ;  and 
I  believe  the  present  Vice-C'haneeilor  has  said  of  it,  that  he  could  nut 
acquiesce  in  the  pnipriety  of  the  jiid^^ment.  Nevertheless,  it  shows  the 
opinion  of  the  learned  Jud[?c,  Mho  decided  it,  and  proves,  how  little  dis- 
posed he  was  to  entertain  the  object iun  of  multifariousness,  where  the 
justice  of  the  case  did  not  absolutely  require  it.  The  case  of  Knye  v. 
Moore«  1  Sim.  &  Stu.  01,  was  a  very  remarkable  instance  of  the  (/uurt 
deciding  a^rainst  an  objection,  which  mure  ]>roperIy  would  Iw  a  misjoin- 
der :  and  it  is  not.  therefore,  in  strictness,  to  hv  classed  with  other  cases, 
which  I  have  already  mentioned.  There,  a  mother,  who  claimed  an  an- 
nuity for  herself,  joiut'd  her  ebililren  with  her  as  co-fdaintilHt  in  a  Bill, 
the  object  of  \iihieli  was  to  establish  two  distinct  claims,  arising?  under 
sr]>arate  instrument*^ ;  the  mother  elaiminii  an  annuity  under  one,  and 
the  mother  and  children  claiming  the  benefit  of  a  settlemt*nt  under  the 
other;  and  that  was  held  not  to  be  multifarious.  In  Kensinr^ton  v.  White, 
3  Price,  Ifil,  a  111  II  was  filed  by  seventy -two  underwriters  to  restrain 
several  actions  on  difl'erent  policies  etVected  ufMrn  ditfen-nt  ships.  The 
defendania,  indeed,  had  a  common  intenrst  in  all,  because  thf>y  were  the 
owners  of  the  shi|>s,  and  plaintitrs  in  all  the  actions ;  but  hero  were 
■eventy-twu  individuals,  all  not  only  li:ible  to  si^pardte  actions,  but  actually 
defendants  in  .oepanite  action^,  niiiii'd  totrether  against  the  parties,  who 
were  plaintiffs  in  all  the  aetioiiM,  for  the  purpt»si*  of  obtainini;,  by  one 
Dill,  a  diMTovery  in  aid  of  the  di  I'ener  against  all  the  actions  ;  and  that 
was  held  in  thrCmirt  of  Kxebeqiier  not  to  In' multifarious.  It  is  not, 
howerer,  nPC(?HHary  for  th«'  present  piir|ttise,  to  carry  the  doctrine  to  any 
thing  like  that  extent.  This  is  simply  the  eiL-ti*  of  three  iiistrunienis, 
under  each  uf  which  the  plaiiitilFs  are  iMitiiled  to  a  fund,  and  tin*  ilefeml- 
anU,  who  demur,  are  all  of  them  aecouniinir  partifM ;  the  only  peculiarity 
in  the  rase  b<'iii(r.  that  the  defendantN  are  not  nil  partit  s  to  all  the  instrii- 
menla  in  res)H*ct  of  uhieh  the  relief  in  prayed."  1  .Myliie  *V  ''rait'.  K. 
BI7  -  625.  Scf  I'lwt .  ^  i»-:«  -  -J^ I ,  fl.  .Wi).  :i3H  -  Til  1 .  Sijt-  aUi  Ltimwleii 
V.  Fraser,  7  Sim.  K.  .Vi.'i ;  S.  t'.  1  Mylne  A:  Traij:.  ;>li. 

*  Kseler  College  v.  Rutland,  0  Madd.  U.  il4  ;  Yeatun  v.  Lenux,  b  Pe- 
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Thus,  for  example,  if  two  plaintiffs  should,  in  one  Bill, 
bring  a  joint  demand,  and  a  several  demand,  against 
the  same  defendant,  it  would  be  demurrable  on  the 
ground  of  multifariousness.^  So,  if  two  plaintiffs, 
claiming  under  distinct  promissory  notes  given  to  them 
severally,  should  file  a  joint  Bill  on  account  thereof. 
So,  if  two  plaintiffs,  who  have  given  distinct  and  sev- 
eral promissory  notes  to  the  defendants,  should  file  a 
joint  Bill  to  recover  back  money  paid  by  them  several- 
ly to  the  defendant  on  those  notes,  it  would  be  de- 
murrable ;  for  the  several  contracts  have  no  connection 
with  each  other.^  So,  if  A,,  B.,  and  C,  being  the 
next  of  kin,  and  D.,  being  the  sole  heir  at  law,  should 
unite  in  one  suit  against  an  administrator  for  an  ac- 
count of  the  personal  and  real  estate  of  the  intestate, 
the  Bill  would  be  multifarious;  for  the  claims  of  the 
next  of  kin  to  an  account  of  the  personal  estate,  are 
wholly  distinct  from  those  of  the  heir  to  the  real  es- 
tate.'* So,  if  several  distinct  holders  of  scrip  or  shares 
in  a  loan  should  sue  on  behalf  of  themselves  and  all 
others,  to  have  their  subscriptions  refunded,  the  Bill 
would  be  multifarious ;  for  their  interests  and  demands 
are  distinct  and  several.^ 

ters,  R.  123  ;  Ante,  ^  232,  236,  237  ;  Post,  §  509,  530,  541,  544.  As  to 
misjoinder  of  plaintifTs  in  a  Bill  of  discovery  in  aid  of  a  defence  to  an  ac- 
tion at  law,  see  Post,  §  569. 

1  Harrison  v.  Hogg,  2  Yes.  jr.  323,  328 ;  Cooper,  Eq.  PI.  183  ;  Boyd 
V.  Hoyt,  5  Paige,  R.  65. 

8  Yeaton  v.  Lenox,  8  Peters,  R.  128. 

3  Maud  V.  Acklora,  2  Sim.  R.  331 ;  Dunn  v.  Dunn,  2  Sim.  R.  329. 
There  is  an  apparently  anomalous  decision  in  Turner  v.  Robinson,  1  Sim. 
&  Stu.  313  ;  S.  C.  6  Madd.  94.  But  it  was  disapproved  of  in  a  later  case 
cited  in  Dunn  v.  Dunn,  2  Sim.  R.  329,  note  (a).  In  Lord  Foley  v.  Car- 
Ion,  1  Younge,  R.  373,  an  objection  for  multifariousness,  in  joining  several 
defendants,  was  overruled.  But  it  does  not  appear  upon  what  precise 
ground  this  was  done,  although  probably  from  there  being  in  effect  a  joint 
charge  of  fraud  against  all  the  defendants. 

4  Jones  V.  Garcia  del  Rio,  1  Turn.  &  Russ.  297 ;  Ante,  §  236,  837 ; 
Post,  ^  509,  540,  541,  544. 
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^  279,  a.  But  the  objection  of  misjoinder  docs  not 
apply,  where  all  the  parties  plaintiffs  have  an  inter- 
est in  the  suit,  although  it  is  not  a  coextensive  in- 
terest. Thus,  a  tenant  for  life  and  a  remainder- 
man may  join  as  plaintiffs  in  the  same  suit  respecting 
their  interest  in  the  estate.  So,  a  widow  and  her 
children,  who  have  successive  interests  in  the  same 
trust,  may  unite  as  plaintilTs  in  one  Bill  to  enforce  the 
trust,  where  there  has  been  a  breach  thereof,  as  well 
against  a  stranger,  as  against  the  trustee.^ 

^  279,  b.  It  has  also  t)een  said,  that  a  i)erson  may 
maintain  a  suit,  as  sole  plaintiff,  although  uniting  in 
himself  several  characters,  having  distinct  conflicting 
rights  in  the  subject-matter  of  the  suit.  But  the  Court 
in  a  suit  so  constituted  will  not  decide  u))on  the  con- 
flicting rights  vested  in  the  plaintiff;  but  will  only  make 
provision  by  its  decree  for  the  protection  of  the  de- 
fendants from  any  prejudice,  which  may  arise  from  the 
peculiar  constitution  of  the  suit.^ 

^  280.  The  same  objection  of  misjoinder  or  multi- 
fariousness equally  lies,  where  two  distinct  matters  are 
united  in  the  s;mie  Bill,  brought  by  a  single  plaintiff 
against  the  same  defendant.^  Thus,  for  example, 
where  a  Bill  was  brought  for  a  discovery,  and  also  for 
a  commission  to  examine  witnesses  abroad,  in  aid  of  a 
defence  at  law  to  two  s(*parate  actions,  for  two  sep- 
arate and  distinct  libds,  lirouglit  by  the  same  plaintiff 
against  the  same  defendant,  and  the  Bill  sought  to 
have  the  examinations  of  the  witnesstrs  taken  under 
one  commission,  and  not  distinct  commissions  to  is- 
sue  as   to   each   action  ;    the   Bill    was  on  dennirrer 


>  BuckcridfTc  r.  (:i;i>Mr,  1  i'r.iMi  &  Phill.  I'JO. 
*  Bleaae  r.  Uurfrh,  *2  Uiavan,  U.  2*J1. 

3  This  subject  will  bu  I'uuittl  iiiufl'  fully  examined  hervafiur.    Sen  Punt, 
$530-540. 
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heW  multifarious ;  for  it  might  retard  or  prejudice  the 
proceedings  of  the  plaintiff  at  law  in  one  action,  by 
requiring  him  to  wait  until  the  depositions  for  both 
were  returned,  and  the  defendant  was  prepared  for 
his  defence  and  trial  in  both,^  Besides ;  the  depositions 
taken  under  the  commission,  must  be  published  and 
used  at  the  trial,  which  should  first  take  place,  although 
it  might  happen,  that  the  witnesses  in-  the  second  ac- 
tion might  come  within  the  jurisdiction,  before  the  trial 
of  the  latter  action  ;  and  thus  the  premature  publi- 
cation of  the  testimony,  in  opposition  to  the  principles 
and  practice,  upon  which  Courts  of  Equity  act  in 
such  cases,  might  be  dangerous  to  truth  and  justice 
at  the  second  trial.^  But  the  broader  and  more  gen- 
eral ground  is,  the  inconvenience  of  mixing  up  distinct 
matters,  which  may  require  very  different  proceedings 
or  decrees  by  the  Court,  and  embarrass  the  defendant 
in  Equity  in  his  proper  defence  against  each.'  On 
this  account,  it  would  have  made  no  difference  in  the 
case,  if  the  plaintiff  had  prayed  for  two  distinct  com- 
missions in  the  Bill ;  for,  not  only  would  such  a  suit 
be  an  entire  novelty  in  the  Court,  but  injustice  would 
be  done  to  the  defendant  in  Equity  by  compelling  him 
to  wait  for  his  costs  upon  the  first  commission,  until 
the  return  of  the  second/ 

^281.  For  the  like  reason,  where  a  Bill  impeached 
a  will  on  account  of  the  alleged  incapacity  of  the  tes- 
tator, and  sought  to  take  testimony  de  bene  esse  in  a 
suit  already  brought,  and  also  to  perpetuate  the  testi- 
mony of  witnesses,  on  a  demurrer,  the  Court  held  the 


^  Shackell  v.  Mac^^ley,  2  Sim.  &  Stu.  79. 

2  Ibid. 

3  See  Attorney-General  v.  St.  John's  College,  7  Sim.  R.  241  ;  Post, 
§  532,  note. 

*  Shackell  v.  Maeauley,  2  Sim.  &  Stu.  79. 
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Bill  multifarious ;  for  the  decretal  order  for  the  publi- 
cation of  the  testimony  would  be  very  diflerent  on  a 
commission  de  bene  esse,  from  what  it  would  be  on  a 
commission  to  perpetuate  the  testimony.^ 

^  281 1  a.  So,  where  a  testator  gave  an  annuity  to  A., 
and  certain  leasehold  property  to  his  children,  with  a 
direction  for  their  renewal  of  the  leases,  and  A.  l)rought 
a  Bill  for  his  annuity,  and  also  as  next  friend  of  the 
children  to  have  the  leases  renewed,  it  was  held,  that 
thus  uniting  these  distinct  interests  w^as  impro|)er,  and 
the  Bill  was  demurrable  for  misjoinder  thereof.^  80, 
a  Bill  in  the  form  of  an  equitable  ejectment  and  of  a 
Bill  to  redeem,  brought  against  another  person,  will  lie 
demurrable  as  multifarious.* 

^  282.  So,  where  an  information  against  a  corpora- 
tion alleged,  that  the  corporation  was  sensed  of  certain 
real  estates  for  purposes  of  public  utility,  and  of  other 
real  estates  in  trust  for  private  charity,  and  charged  a 
misapplication  and  abuse  of  both  funds,  the  (^ourt  held 
the  Bill  multifarious  ;  for  the  case  of  the  one  fund  was 
wholly  distinct  from  the  other,  as  to  rights  and  ob- 
jects.* The  same  objection  was  held  to  be  well  taken 
to  a  Bill,  which  mixed  up  various  donations  given  for 
▼arious  purposes,  alleged  to  be  misapplied  by  the;  same 
defendants.^ 


^  Dew  V.  ClarkCf  1  Sim.  &  Stu.  lOrt;  2  Stury  on  Ftpiity  Jiirisp. 
4  1510. 

»  AndoTMD  V.  Wallis.  1  Yoiinyro  K  Coll.  K.  3.V> ;  S.  C.  niillii>,  <'|i. 
R.  209. 

3  Plumbev.  Plumlio,  I  Vonn(?o  &  Cull.  315. 

^  Altonicy-C2rnrnl  v.  Carmarthen,  Cooper,  H.  31 ;  JohnMin  r.  John- 
•OQ,  6  John.  Ch.  K.  iri3. 

*  Attornry-Crnrral  r.  (Solilhiniths'  Company,  2  Sim.  fiTO.  It  its  ^M  hy 
liOid  Rpdesdale,  that,  ah  tht>  dfrniilantM  may  comhinc  tocrrthrr  to  (Irfraiid 
the  plaintifl* of  hiM  rj|;hts,  and  »iirh  a  combination  iH  UHually  ohar^n-i!  in  the 
Bill,  it  haa  been  hehl.  that  the  di'ftMidant  muHt  so  far  an^iwcr  ih(*  Hill,  aa 
to  deny  combination.     Mitf.  Va\.  PI.  by  Jeremy,  IHl.     The  cai»e  of  J*o\v- 

EQ.  PL.  \0 
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^  283,  However ;  although  a  Bill  is  ordinarily  open 
to  objection  for  multifariousness,  which  contains  two 
distinct  subject-matters,  wholly  disconnected  with  each 
other;  yet  if  one  of  them  be  clearly  without  the  juris- 
diction of  a  Court  of  Equity  for  redress,  it  seems,  that 
the  Court  will  treat  the  Bill,  as  if  it  were  single,  and 
proceed  with  the  other  matter,  over  which  it  has  juris- 
diction, as  if  it  constituted  the  sole  object  of  the  Bill.* 
And  even  if  there  be  a  misjoinder  of  a  party  plaintiff, 
and  the  objection  is  not  taken  until  the  hearing,  the 
Court  will  sometimes  permit  a  decree  to  be  made  at 
'  the  hearing,  when  it  appears  that  notwithstanding  the 
misjoinder,  justice  can  be  done  to  all  parties.*  So,  if 
there  be  a  misjoinder  of  parties  as  co-plaintifis  by  mere 
want  of  interest,  the  objection  can  in  general  be  taken 
advantage  of  only  by  plea  or  demurrer.*  But,  if  the 
plaintiffs  have  conflicting  interests,  then  the  objecti6n 
may  be  taken  at  the  hearing.^ 

§  284.  A  Bill  is  not  to  be  treated  as  multifarious, 
because  it  joins  two  good  causes  of  complaint,  grow- 

ell  V.  Arderne,  1  Vera.  R.  416,  fully  sapports  this  statement.  But  the 
proposition,  so  far  as  it  applies  to  the  general  charge  of  combination,  is 
now  overruled ;  and  it  is  maintainable  only,  where  a  special  combination  is 
charged.  Ibid,  note  (b) ;  Cooper,  Eq.  PI.  183.  See  also  Mr.  Raithby*8 
note  to  Powell  ».  Arderae,  1  Vern.  416,  and  Lansdowne  v.  Elderton,  8 
Ves.  526,  527;  Oliver  v.  Haywood,  1  Anst.  R.  82;  Brookes  r.  Lord 
Whitworth,  1  Madd.  R.  86. 

1  Knye  v.  Moore,  1  Sim.  &  Stu.  61 ;  Dew  v.  Clarke,  1  Sim.  &  Stu.  108  ; 
Varick  v.  Attorney-General,  5  Paige,  R.  137,  160;  Pringle  p.  Cooks,  3 
Younge  &  Coll.  666 ;  Ante,  ^  273.  The  proper  course  for  the  defendant 
in  such  a  case  is  said  to  be,  to  answer  to  the  proper  matter  within  the 
jurisdiction  of  the  Court,  and  to  demur  to  the  other  for  want  of  Equity ; 
or  the  defendant  might  answer  to  both,  and  make  the  exception,  as  to 
the  want  of  Equity  in  the  latter,  at  the  hearing.  Varick  v.  Smith,  6 
Paige,  R.  160;  Ante,  §  278,  a;  Post,  §  644. 

8  Lambert  r.  Hutchinson,  1  Beavan,  R.  277,  286  ;  Ante,  §  237;  Poet, 
^  530,  541,  544. 

3  Davies  v,  Quarterman,  4  Younge  &  Coll.  267. 
*  Ibid. 
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ing  out  of  the  same  transaction,  where  all  the  defend- 
ants are  interested  in  the  same  claim  of  right,  and 
where  the  relief  asked  for  in  relation  to  each  is  of 
the  same  general  character.^  Neither  will  a  Bill  be 
deemed  multifarious,  where  it  states  a  right  to  an  ac- 
count from  A.  and  B.,  against  whom  it  has  one  reme- 
dy, which  it  seeks  to  enforce,  and  also  claims  a  lien 
against  A.  for  what  is  due,  and  seeks  that  separate 
remedy  against  him ;  for  the  plaintiff'  may  well  in  such 
a  Bill  entitle  himself  to  each.^  Indeed,  the  objection 
of  multifariousness,  and  the  circumstances  under  which 
it  will  be  allowed  to  prevail,  or  not,  is  in  many  cases, 
as  we  shall  hereafter  see,  a  matter  of  discretion,  and 
DO  general  rule  can  be  laid  down  on  the  subject.^ 

^  284,  a.  In  respect  to  the  manner  of  taking  the 
objection  of  multifariousness,  it  will  more  fully  come 
under  consideration  in  a  subsequent  part  of  this  work.^ 
But  it  may  be  proper  here  to  state,  that  the  objection  is 
usually  taken  by  way  of  demurrer ;  and  if  not  so  taken, 
and  the  cause  goes  on  to  a  hearing,  the  objection  will 
not  then  always  be  fatal  to  the  suit.  Indeed,  strictly 
speaking,  the  objection  is  then  waived  by  the  parties ; 
although  the  Court  propria  jure  may  insist  upon  it.^ 
Where  a  joint  claim  against  two  defendants  is  improp- 
erly Joined  with  a  separate  claim  against  one  of  them, 
both  or  either  may  demur  to  the  Bill  for  multifarious- 
ness ;  and  it  will  be  held  bad  as  to  the  party  de- 
murring.* 

^  285.  Another  exception   to  the  general   doctrine 


*  Varick  v.  Smith,  5  Paipo,  R.  lf»0 ;  Ante,  §  Ifll,  note,  271,  «.  278,  a, 
'  Manners  V.  Rowley,  10  Sim.  470. 

>  IIogfFan  V.  Cutta,  1  Craif;  &  Phill.  204;  Poet,  $  201,  530-540. 

«  Poat,  4  530  -  510. 

A  Greenwood  r.  Churchill,  1  Mylnc  &  Keen,  5-16. 

*  Boyd  V.  Huyt,  5  Paige,  K.  65. 
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respecting  multifariousness  and  misjoinder,  which  has 
already  been  alluded  to,  is,  where  the  parties  (either 
plaintiffs  or  defendants)  have  one  common  interest 
touching  the  matter  of  the  Bill,  although  they  claim 
under  distinct  titles,  and  have  independent  interests.^ 
The  cases  respecting  rights  of  common,  where  all  the 
commoners  may  join,  or  one  may  sue  or  be  sued  for  all ; 
of  parishioners  to  establish  a  general  modus ;  or  of  a 
parson  to  establish  a  general  right  of  tithes  against 
parishioners ;  and  others  of  a  like  nature,  already  stated 
under  another  head,  fully  exemplify  the  doctrine ;  for 
in  all  of  them  there  is  a  common  interest  centreing  in 
the  point  in  issue  in  the  cause,^ 

^  285,  a.  The  same  principle  has  been  held  to  ap- 
ply, where  the  plaintiffs  claim  real  or  personal  estate 
under  one  title,  and  bring  their  suit  against  various 
defendants,  who  claim  the  same  estate  under  distinct 
and  separate  sales  of  different  parcels  thereof  to  them 
separately,  where  the  gravamen  of  fraud  or  wrong  in 
the  sales  is  the  same,  and  equally  applies  to  all.  As,  for 
example,  where  the  plaintiffs  claimed  under  a  will  made 
in  1813,  alleging  that  the  same  had  been  suppressed  by 
the  executors,  and  a  prior  will  admitted  by  the  execu- 
tors to  probate  by  fraud,  and  that  sales  of  the  property 
were  made  to  different  purchasers  under  the  prior  will, 
and  that  the  purchasers  (who,  as  well  as  the  executors,  . 
were  made  parties  to  the  Bill)  were  cognizant  of  the 
fraud ;  it  was  held,  on  demurrer,  that  the  Bill  was  not 
multifarious  in  joining  all  the  purchasers  and  the  execu- 
tors, but  was  maintainable  against  them  all.' 

1  Ante,  §  120,  121. 

2  Ante,  §  120,  121;  Cooper,  Eq.  PI.  40,  41,  184;  Milf.  Eq.  PI.  by 
Jeremy,  170,  182 ;  Ward  v.  Duke  of  Northumberland,  2  Anst.  469,  477 ; 
Brinkerhoff  v.  Brown,  6  John.  Ch.  R.  139.  See  Fellows  v.  Fellows,  4 
Cowen,  R.  682. 

3  Gaines  and  wife  v.  Chew,  &c.,  2  How.  Sup.  Ct.  R.  — ;  Post,  §  630 
-540. 
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^  286.  The  same  principle  has  been  supposed  prop- 
erly to  justify  the  joining  of  several  judgment  credi- 
tors in  one  Bill  against  their  common  debtor  and  his 
grantees,  to  remove  impediments  to  their  remedy,  creat- 
ed by  the  fraud  of  their  debtor  in  conveying  his  prop- 
erty to  several  grantees,  although  they  take  by  sepa- 
rate conveyances,  and  no  joint  fraud  in  any  one  trans- 
action is  charged  against  them  all.  In  such  a  case  (it 
is  said),  the  fraud  equally  affects  all  tlie  plaintifls,  and 
they  may  jointly  sue ;  and  all  the  defendants  are  impli- 
cated in  it  in  diiTerent  degrees  and  pro|X)rtions,  and 
therefore  are  properly  liable  to  be  jointly  sued.^ 

'  Brinkcrfaoffv.  Brown,  6  John.  Cli.  R.  13iK    In  BrinkorhufT  v.  Brown, 

0  John.  Ch.  R.  157,  Mr.  Chnncellor  Kent,  after  an  claborati!  review 
of  tho  cases,  said ;  ^*  The  principle,  to  be  deduced  from  xUone  eaisos,  is, 
thit  ft  Bill  against  several  [lersons  must  relate  to  matters  of  the  same  na- 
ture, and  having  a  connection  with  each  other,  and  in  which  all  the  de- 
fendants are  more  or  less  concerned,  though  their  ri^^hts  in  res|H'c't  to  the 
general  subject  of  the  case  may  be  distinct.  And  when  w(>  consider,  that 
the  plaintifls,  in  the  case  now  before  me,  are  Judgment  creditors,  bavin;; 
claims  against  the  (>encssce  Comjiany  perfectly  established,  and  not  the 
subject  of  litigation  in  tliis  Kiiit ;  and  that  the  geiirrai  riizlit  claimed  l)y 
the  Bill  is  a  due  application  of  the  capital  of  that  (*i>mpany  to  the  pay- 
ment of  their  judgments ;  that  the  subject  of  the  Bill  and  of  the  relief, 
and  the  only  matter  in  litigation  is,  the  fraud  charged  in  the  creation, 
management,  and  disposition  of  tliat  capital ;  and  in  which  ebar^'e  all  tll(^ 
defendants  arc  implicated,  thi>ugh  in  ditferent  degrees  and  proportions;  I 
think  wc  may  safely  conclude,  that  this  ca»c  fulls  within  the  reach  of  that 
principle,  and  that  the  demurrer  cannot  be  sustained. "  In  the  ease  of 
Fellows  r.  Fellows.  I  fVmen,  Jl.  Ti^^'J,  the  same  principle  w;is  fully  car- 
ried out  by  the  Court  of  Krrors,  after  a  very  full  discussion.  S.  V.  |>i\ 
V.  Briggs,  y  i*aiire,  H.  .V.i:»;  Sizcr  r.  .Miller,  u  Vav^v,  R.  *\o:>.  Sie  al.»*o 
B<iyd  r.  Hoyt.  .'j  Paige,  H.  Tm.  Thr  ca>e  nf  \aiu\  Folry  r.  <'arlon,  1 
Yiiunge,  R.  373,  seems  (as  already  intiinattd)  to  have  proci'.iiird  n|ion  the 
ground  of  a  joint  charge  of  fraud  :  but  it  has  a  clo?<e  rt-.'«i-niM:iii('i'  in  ibi; 
cases  in  fi  Juhn.  Ch.  U.  l.'il),  ami  I  Cowm.  U.  H^'J.  Wynne  r.  (':i]]i>nfi,T, 

1  Rubs.  R.  20Ii.  seems  distin!;uisbable  fnim  that  in  1  Youn:ri-,  \i.  r<7!{,  prin- 
cipally on  the  groumU  that  there  was  no  joint  ehart?e  of  fraud  in  all  tin* 
holders  of  tint  llills.  Without  meanini!  to  question  the  doctiiiif  abnve 
referred  to,  it  mav  well  In*  doubted,  \\lieih«>r  there  are  anv  KiiL'li'>b 
authorities,  which  fully  bear  out  the  propoMtiiMiN  in  the  r:i*.f*i  m  fi  .Tidin. 
Kh.  R.  I3'J,  and  I  Cowcn,  R.  t»^'J,  or  are  ea.Mly  reconcilable  uiih  them. 
Ante,  ^  161,  note ;  Post,  ^  537  and  note,  ^  637.  a. 
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^  286,  a.  The  same  principle  has  been  supposed  to 
justify  the  uniting  in  one  Bill  for  discovery  and  relief,  or 
for  discovery  merely,  of  distinct  underwriters,  upon  the 
same  policy  or  upon  different  policies,  as  plaintiffs, 
upon  the  ground  of  a  common  fraud,  which  vitiated  all 
the  policies,  and  furnished  a  good  ground  of  defence  at 
law,  as  well  as  a  good  ground  to  cancel  all  the  policies, 
if  it  was  fully  established  in  proof ;  for,  under  such 
circumstances  (it  is  said),  they  have  a  common  in- 
terest.^ 

^  287.  In  the  next  place,  a  Bill  may  be  olgection- 
able  for  the  opposite  fault  to  that  of  multifariousness, 
that  is  to  say,  for  an  undue  divisibility  or  splitting  up 
of  a  single  cause  of  action,  and  thus  multiplying  sub- 
jects of  litigation.  Courts  of  Equity  (as  we  have 
seen)  discourage,  in  various  forms,  the  promotion  of 
unreasonable  litigation  ;  and,  on  this  ground,  for  the 
purpose  of  preventing  a  multiplicity  of  suits,  they  will 
not  permit  a  Bill  to  be  brought  for  a  part  of  a  matter 
only,  where  the  whole  is  the  proper  subject  of  one 
suit.*  Thus,  for  example,  they  will  not  permit  a  party 
to  bring  a  Bill  for  a  part  of  one  entire  account ;  but 
will  compel  him  to  unite  the  whole  in  one  suit ;  for, 
otherwise,  he  might  split  it  up  into  various  suits,  and 
promote  the  most  oppressive  litigation.*  Upon  a 
ground  somewhat  analogous,  if  an  ancestor  has  made 
two  mortgages  to  the  same  person,  the  heir  will  not  be 
allowed  to  redeem  one  without  the  other ;  for,  in  such 


1  Kensington  v.  While,  3  Price,  R.  164 ;  Mills  v.  Campbell,  2  Younge 
&  Coll.  389,  396,  397.  See  Ante,  §  161  and  note,  230,  278  and  note ; 
Post,  §  537  and  note,  537,  a.  See  also  Campbell  v.  Mackay,  1  Myloe  & 
Craig,  624,625. 

2  Cooper,  Eq.  PI.  181,  185;  Mitf.  Eq.  PI.  by  Jeremy,  183. 

3  Cooper,  Eq.  PI.  184,  185;  Purefoy  ».  Purefoy,  1  Vern.  29;  Mitf. 
Eq.  PL  by  Jeremy,  183. 
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a  case,  the  Equity  of  the  heir,  like  that  of  the  ancestor, 
is  to  redeem  the  whole,  or  none.' 

^  288.  In  the  next  place,  where  the  sole  foundation 
of  the  jurisdiction  in  Equity  is  the  want  of  a  discovery, 
and,  as  incident  thereto,  relief  is  consequent  upon  that 
discovery,  care  must  be  taken  so  to  frame  the  Bill  and 
accompanying  affidavit,  as  to  bring  it  clearly  within 
the  admitted  doctrine  and  practice  of  the  Court. 
Thus,  a  Bill,  seeking  a  discovery  of  deeds  or  writings, 
sometimes  prays  relief,  founded  on  the  deeds  or  writ- 
ings, of  which  the  discovery  is  sought.  If  the  relief 
so  prayed  be  such,  as  might  be  obtained  at  law,  if  the 
deeds  or  writings  were  in  the  custody  of  the  plain  tiff, 
he  must  annex  to  his  Bill  an  affidavit,  that  they  are 
not  in  his  custody  or  ix)wer,  and  that  he  knows  not, 
where  they  are,  unless  they  are  in  the  hands  of  the 
defendant.  But  a  Bill  for  a  discovery  merely,  or 
which  only  prays  the  delivery  of  deeds  or  writings,  or 
equitable  relief,  grounded  upon  them,  does  not  require 
such  an  affidavit.^ 

^  289.  In  the  next  place,  the  matters  of  the  Bill 
should  be  such,  as  clearly  to  entitle  the  party  to  all  the 
discovery,  which  he  seeks  in  aid  of  his  prayer  for  relief; 
for,  if  the  discovery  is  not  material,  the  Bill  will,  u]X)n 
this  point,  be  oi)en  to  demurrer.  Thus,  where  a  Bill, 
filed  by  a  mortgagor  against  a  mortgagee  to  redeem, 
sought  a  discovrTv,  whether  the  mortgagee  was  a  trus- 
tee, a  demurrer  to  the  discoverv  was  allowed ;  for.  as 
no  trust  was  declared  u{X)n  the  mortgage,  it  was  not 


'  Purefoy  V.  Purrfoy,  1  Vcrn.  21»;  Shuttleworth  v.  I*iyr*»rk,  1  Vrrn. 
945;  Margnvo  v.  Le  llookc.  "2  Verri.  *J07  ;  Coleman  «.  Winrh,  1  P.  Will. 
945;  Willie  v.  Lu^fz,  *2  VAvn,  K.  7.*^.  H();  2  Story  on  E<]iiity  Jimsp. 
{  1093,  note  (1);  Kx  parte  Carter,  Ambler,  K.  733;  Ireson  v.  Denn, 
9  Cox,  R.  435  :  Jones  r.  Smith,  il  Vei.  jr.  376. 

•  Mitf.  Eq.  PI.  by  Jeremy,  54  ;  Cooper,  E>i   PI.  61. 
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material  to  the  relief  prayed,  whether  there  was  any 
trust  reposed  in  the  mortgagee,  or  not.^ 

^  290.  In  concluding  these  brief  remarks  upon 
some  of  the  more  important  rules,  applicable  to  the 
structure  of  the  common  original  Bills  for  relief,  it  may 
be  added,  that,  in  all  cases,  where  the  interference  of 
a  Court  of  Equity  is  sought,  the  plaintiifT  should  not 
only  clearly  show  his  title,  and  right  to  demand  the 
assistance  of  the  Court  in  his  favor ;  but  also,  that  the 
case  is  one,  of  which  the  Court  has  jurisdiction,  and 
to  which  it  ought  to  apply  its  remedial  justice.  If 
this  is  not  done,  the  suit  is  fatally  defective  and  the 
Bill  must  fail.^ 

1  Mitf.  Eq.  PI.  by  Jeremy,  192  ;  Harvey  r.  Morris,  Rep.  Temp.  Finch, 
214;  2  Story  on  Eq.  Jurisp.  §  1497. 

«  See  Mitf.  Eq.  PI.  by  Jeremy,  110,  125,  133,  141,  164,  165,  163; 
Ante,  ^  10,  241 ;  Cooper,  Eq.  PI.  179;  Bedell  v.  Hoffinan,  2  Paige,  R. 
199 ;  Barton's  Suit  in  Eq.  45,  46. 
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CHAPTER  VI. 

BILLS    OF    INTERPLEADER    AND    CERTIORARI. 

^  291.  There  arc,  however,  two  other  sorts  of 
original  Bills  for  relief  (as  has  l)ceii  already  stated), 
namely.  Bills  of  Interpleader,  and  Bills  of  Certiorari, 
upon  the  structure  of  which  it  may  l)e  proper  to  say  a 
few  words.  And,  first,  as  to  a  Bill  of  Interpleader. 
It  is  ordinarily  exhibited,  where  two  or  more  persons 
claim  the  same  debt,  or  duty,  or  other  thing,  from  the 
plaintiflf,  by  different  or  separate  interests  ;  and  he,  not 
knowing  to  which  of  the  claimants  he  oui^ht  of  right 
to  render  the  same  debt,  duty,  or  other  thing,  fears, 
that  he  may  suffer  injury  from  their  conflicting  claims, 
and  therefore  he  prays,  that  they  may  l>e  compelled 
to  interplead,  and  states  their  several  claims,  so  that  the 
Court  may  adjudir<S  to  whom  the  same  debt,  duty,  or 
other  thinj;  Iniloni^s.*     As  everv  such  Bill  is  founded 


<  Milf.  Eq.  PI.  by  Jrmny,  H,  10,  HI ;  roo|>er,  K.|.  PI.  1."»,.'iri;  C'raw- 
thny  r.  Thornton,  7  Sim.  R.  301  ;  S.  (\  2  Mylnc  &  ('raijj,  l,  *JI ;  l  Kq. 
Abridff.  no,  I,  marfr.  ;  2  Story  on  F«iiuity  Jiirisp.  §  8(M)-h21  ;  1  Mont. 
Eq.  PI.  232.  Sec  FlaM  India  Tompany  v.  (*ampion,  11  Hlitrh,  R.  1^1, 
1^;  Alkinnon  r.  Maiiks,  1  Cowm,  R.  r>*u.  In  Hoffpart  r.  f'utt.s, 
1  Craig  &  Phill.  201,  I^>nl  r<iitpnham  Rriid  ;  ♦*  Tho  <!«fiiiition  of  inlrr- 
pleader  is  not,  an«l  ranmit,  now,  \w  liifipiitrH.  It  iH  where  tin*  plaintiflf 
ny8,l  have  a  fund  in  my  poftHcsHion,  in  which  I  claim  no  personal  interest, 
and  to  which  you,  the  det'endantM,  net  up  cnnflictinj^  claimn;  pay  mu  my 
costs,  and  I  will  hrinir  the  fiiiiil  into  rniirt,  and  you  nhall  contest  it  t»e- 
twwn  yoursrlven.  The  ease  mUMt  he  one,  in  which  the  fund  is  nintter  of 
ciHit^flt  between  tu  o  parties,  and  in  which  tho  htifiation  iN-twefii  thoAo 
parties  will  decide  all  their  resi>ective  riyhtn  with  respect  to  th«*  fund." 
See  also  2  Story  on  Vt}.  Juri.sp.  §  J^l?,  A,  where  the  opinion  of  Lonl  Tot- 
tenham in  (*niwshay  v.  Thornton.  2  Mylne  &  Craic,  1 10,  is  cit«'il  at  some 
length  in  the  note.  Sen  al«u)  HiL'noId  r.  Audland,  11  Sim.  R.  23,  21  ; 
GIpi  V.  Daesbury,  II  Sim.   R.   131».  117.  \A><;  2  Story  on  V/\.  Juriiip. 

EQ.    PL.  11 
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upon  the  admitted  want  of  interest  in  the  plaintiff, 
'  and  is,  at  the  same  time,  susceptible  of  being  used 
collusively  to  give -an  undue  advantage  to  one  of  the 
contending  parties,  tw^o  things  are  required  as  precau- 
tions to  prevent  any  abuse  of  the  proceeding.  In  the 
•  first  place,  the  plaintiff  must  annex  an  affidavit,  that 
there  is  no  collusion  between  him  and  any  of  the  par- 
ties ;  in  the  next  place,  if  there  is  any  money  due,  he 
must  bring  it  into  Court,  or,  at  least,  offer  to  do  so  by 
his  Bill.^  If  he  does  not  do  so,  it  is  in  strictness  a 
good  ground  of  demurrer.^ 

^  292.  In  the  next  place,  in  a  Bill  of  Interpleader, 
it  is  necessary,  that  the  plaintiff  should  state  his  own 
rights,  and  thereby  negative  any  interest  in  the  thing 
in  controversy ;  and  he  should  also  state  the  several 
claims  of  the  opposing  parties.^  If  the  Bill  does  not 
show,  that  each  of  the  defendants,  whom  it  seeks  to 
compel  to  interplead,  claims  a  right,  both  of  the  de- 
fendants may  take  the  objection  by  demurrer ;  one, 
because  the  Bill  shows  no  claim  of  right  in  him ;  the 
other,  because   the  Bill,  showing  no  right  in  the  co- 


§  806,  note ;  Shaw  v.  Coster,  8  Paige,  R.  339.  The  subject  of  inter- 
pleader generally  is  fully  treated  in  2  Story  on  Eq.  Jurisp.  §  800-825. 

1  Mitf.  Eq.  PI.  by  Jeremy,  49,  143 ;  Cooper,  Eq.  PI.  49,  50 ;  Barton's 
Suit  in  Eq.  47,  note  (1) ;  2  Story  on  Eq.  Jurisp.  ^  809  ;  Post,  §  297. 

3  Ibid ;  Metcalf  r.  Hervey,  1  Ves.  248 ;  Hyde  r.  Warren,  19  Ves. 
321,  323  ;  Dungey  w.  Angove,  3  Bro.  Ch.  R.  36. 

3  Mitf.  Eq.  PI.  by  Jeremy,  49,  141,  142;  1  Mont.  Eq.  PI.  232,  233. 
In  Dungey  r.  Angove,  2  Ves.  jr.  311,  Lord  Loughborough  is  reported  to 
have  said  ;  "  The  Bill"  is  singular ;  for  it  suggests  a  case.  An  interplead- 
ing Bill  never  does  that.'*  It  is  not  very  clear,  what  his  Lordship  meant 
by  this  statement.  In  one  sense,  every  Bill  of  Interpleader  must  suggest 
a  case,  that  is,  it  must  suggest  a  case  which  justifies  the  interposition  of 
the  Court.  What  his  Lordship  probably  meant  was,  that  it  never  sug- 
gests the  whole  case  of  the  defendants,  or  the  validity  of  their  respective 
titles,  by  a  full  display  and  comparison  of  them,  calling  upon  the  Court 
to  interpose  and  decide  upon  such  statement  of  them.  See  Mohawk  & 
Hudson  Railroad  Company  r.  Clute,  4  Paige,  384,  391. 
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defendant,  shows  no  cause  of  interpleader.^  An  ob- 
jection equally  fatal  will  be,  that  the  plaintifl^  shows 
no  right  to  compel  the  defendants  to  interplead,  what- 
ever rights  they  may  claim.^ 

^  293.  The  claims,  too,  should  be  specifically  set 
forth,  so  that  they  may  appear  to  be  of  the  same 
nature  and  character,  and  the  fit  subject  of  a  Bill  of 
Interpleader.  This  position  may  easily  be  illustrated 
by  stating,  that  Bills  of  Interpleader  (at  least  inde- 
pendently of  statutable  provisions)  do  not  ordinarily 
lie,  except  in  cases  of  privily  of  some  sort  In^twoen  all 
the  parties  ;  such  as  privily  of  estate,  or  title,  or  con- 
tract, and  where  the  claim  by  all  is  of  the  same  nature 
and  character.^  AVhere  the  claimants  assert  their  rights 
under  adverse  titles,  and  not  in  privity,  and  where 
their  claims  are  of  diflerent  natures,  the  Bill  is  wholly 
unmaintainable.^  'I'hus,  if  an  estate  is  put  up  for 
sale  at  auction,  and  A.  becomes  the  purchaser,  and 
pays  his  deposit;  and  then,  by  order  of  the  same 
owner,  it  is  set  up  again  for  sahj,  and  B.  becom(»s  the 
purchaser,  and  pays  his  de|K)sit ;  such  a  case  is  not  a 
proper  case  of  interpleader,  if  each  demands  his  de- 
posit from  the  stakeholder ;  for  A.  and  J),  do  not 
claim  in  privity,  and  their  de{K)sits  are  distinct."^ 

^  2i)4.  U|K)n  tilt*  like  ground,  a  t(Miant,  liable  to  pay 
rent,  may  file  a   Bill  of  Interpleader,  when?  there  are 


'  Milf.  Ki\.  V\.  by  Jinmy,  IV2  ;  vJ  Siory  on  Ivjiiity  Jiin>p.  4  ^-*  i 
Shaw  V.  ffwtir.  H  Piiiirr.  U.  X\\}. 

»  Milf.  K4\.  V\.  hy  Jrrriiiy,  WH,  1  H. 

'  9  Story  on  Kt\.  Jiirifrp.  ^  Ht»7  -HvJl. 

<  Milf.  E«|.  IM.  hy  Jirrniy,  112,  IH.  notr  (r)  ;  ('.)oiKr.  F^j.  PI.  IH  ; 
Ihin^y  r.  Anjjnvt*.  2  Vrs.  jr.  30l  ;  Smitli  v.  T:lr^'•■t.  tf  Aiist.  1(.  .W!»; 
Johniion  r.  Atkiiiwm,  3  Aiisl.  R.  7Uh;  ('rnwnhay  w.  Thornton.  7  Sim.  H. 
391  ;  S.  f.  2  Myln«'  A:  Oai-,',  I  ;  Jew  v.  WimmI,  3  Hcavan,  R.  :»T«  ; 
B.C.  1  Craiir  &  I'hill.  1^:*. 

*  Hogirart  V.  C'uiu*,  I  Cniit'  &  I**""-  1^*.  **J05  ;  Ante,  §  2t«I  ;  Post, 
{  394,  297. 


324  EQUITY    PLEADINGS.  [CH.  VI. 

several  persons  claiming  title  to  it  in  privity  of  con- 
tract, or  of  tenure,  to  compel  them  to  ascertain,  to 
whom  it  is  properly  payable.^  But,  if  a  mere  stranger 
should  set  up  a  claim  to  the  rent  by  a  title  paramount, 
and  not  in  privity  of  contract  or  tenure ;  or  if  he 
should  set  up  a  claim  of  a  different  nature,  such  as  a 
claim  to  the  mesne  profits,  in  virtue  of  his  title  para- 
mount; in  either  case,  no  Bill  of  Interpleader  would 
lie  in  behalf  of  the  tenant ;  for  the  debt  or  duty  is 
not  the  same  in  nature  or  character.^ 

^  295.  The  Bill  should  also  show,  that  there  are 
proper  persons  in  esse^  capable  of  interpleading,  and  of 
setting  up  opposite  claims ;  for,  otherwise,  the  objects 
of  the  Bill  would  be  unattainable.  On  this  account, 
where  a  Bill  was  brought,  founded  on  a  rumor,  that 
there  was  issue  by  a  person,  which  issue  was  suggested 
to  be  entitled  to  the  estate  in  question,  and  praying, 
that  if  there  was  any  such  person,  he  might  interplead 
with  the  defendant,  the  Bill  was  held  to  be  one  of  a 
novel  impression,  and  fatally  defective.^  The  Bill 
would  be  equally  defective,  if  it  did  not  admit,  and 
show  a  title  in  each  of  the  claimants.^ 

§  296.  The  remarks,  hitherto  made,  are  applicable 
to  the  titles  and  claims  asserted  by  the  parties,  who 


1  Ibid. ;  2  Story  on  Equity  Jurisp.  §811-821.  See  also  Lowndes  v, 
Cornford,  18  Ves.  299  ;  Langston  r.  Boylston,  2  Ves.  jr.  101 ;  Dungey 
V,  Angove,  2  Ves.  jr.  304,  310,  312  ;  Jew  v.  Wood,  3  Beavan,  R.  391 ; 
S.  C.  1  Craig  &  Phill.  185;  Crawshay  v.  Thornton,  7  Sim.  R.  391 ; 
S.  C.  2  Mylne  &  Craig,  1 ;  Ante,  §  291. 

2  Dungey  r.  Angove,  2  Ves.  jr.  304,  310 ;  Johnson  v.  Atkinson,  3 
Anst.  R.  798 ;  2  Story  on  Eq.  Jurisp.  §  812 ;  Cooper,  Eq.  PI.  48,  49 ; 
Langston  v.  Boylston,  2  Ves.  jr.  101,  108;  Clarke  v,  Byne,  13  Ves. 
383,  386  ;  Lowe  v.  Richardson,  3  Madd.  R.  277. 

3  Metcalf  V.  Hervey,  1  Ves.  248 ;  Cooper,  Eq.  PL  46,  47 ;  2  Story  on 
Equity  Jurisp.  §  821  ;  1  Mont.  Eq.  PI.  234. 

4  2  Story  on  Equity  Jurisp.  §  821 ;  East  India  Company  v,  Edwards, 
18  Ves.  377;  Mitf.  Eq.  PI.  by  Jeremy,  141,  142. 
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are  called  upon  to  interplead.  But  the  plaintifl*  should 
also  show  a  clear  title  in  himself  to  maintain  the  Bill ; 
for,  otherwise,  the  Bill  will  be  dismissed,  however 
proper  in  other  respects  the  case  might  be  for  an  in- 
terpleader.^ Thus,  for  example,  if  the  Bill  should 
show,  that  the  title  of  the  plaintiff  is  that  of  an  agent 
of  one  of  the  ])<irties  only,  as  if  he  had  received 
money  by  the  authority  of  his  principal  and  for  his  use, 
he  would  be  bound  to  pay  over  the  money  to  his  prin- 
cipal, notwithstanding  any  intervening  claims  of  a 
third  person ;  for  a  mere  agent,  to  receive  for  the  use 
of  another,  cannot  be  converted  into  an  implied  trus- 
tee by  reason  of  an  adverse  claim,  since  his  }X)sses- 
sion  is  the  possession  of  his  princi{>cil.^ 

§  297.  For  a  like  reason,  the  plaintiff  should  (as 
has  been  already  stated)  show  in  his  Bill,  that  he 
claims  no  interest  himself;  for  it  is  in  truth  the  very 
foundation  of  his  Bill,  that  he  is  a  mere  holder  of  the 
stake,  which  is  ecpially  contested  by  the  defendants, 
and  that  he  is  wholly  indiflerent  between  them.^  The 
prayer  of  the  Bill  should  also  be  correctly  framed,  by 
praying,  that  the  deft^ndants  may  set  forth  their  several 
titles,  and  may  interplead,  and  settle,  and  adjust  their 
demands  between  themselves.  The  Bill  also  generally 
prays  an  injunction  to  restrain  the  proceeding  of  the 
claimants,  or  eith(*r  of  them,  at  law ;  and,  whenever 
this  is  done,  the  Bill  should  ofler  to  bring  the  money 
into  Court ;  and  it  nmst  be  brought  into  Court  before 


"  Milf.  Fa\.  pi.  by  Jorrmy,  112.  113. 

*  Nichol84in  ▼.  KimwlrH.  !>  Madd.  \i,  17;  I/owe  r.  Uirli:inIson, 
3  Midd.  R.  277 ;  2  Story  on  B|iiity  Jurij*p.  §  Hll-82<»;  Mnl".  Vj\.  PL  by 
Jeremy,  112,  113  and  note. 

'  LangMon  v.  Ho\lMton.  2  Vi'8.  jr.  101,  103;  Mitrbill  v.  Ilaynr, 
9  Sim.  Sl  Stu.  03;  Slinu>by  v.  Houlinn,  1  Ws.  A:  H.  331  ;  JSuriiftt  r. 
Andcnon,  1  Mcriv.  U.  4U5;  (^uupcr  o.  Uv  Tobtct,  1  Tainl.  177:  1  Mont. 
£q.  PI.  931,235. 
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the  Court  will  ordinarily  act  upon  this  part  of  th^ 
prayer.^  In  Bills  of  Interpleader,  also,  an  affidavit  is 
always  required  of  the  plaintiff,  that  he  does  not  col- 
lude with  either  of  the  defendants ;  and  if  the  Bill  is 
filed  by  an  officer  of  a  company  on  behalf  of  the 
company,  he  must  also  annex  a  like  affidavit,  and  add, 
that,  to  the  best  of  his  knowledge  and  belief,  the 
company  do  not  collude  with  the  defendants.^ 

^  297,  a.  In  an  interpleader  Bill,  if  the  defendants 
do  not  deny  the  statements  of  the  Bill,  the  ordinary 
decree  is,  that  the  defendants  do  interplead ;  and  the 
plaintiff  then  withdraws  from  the  suit.^  But  the  de- 
fendants, or  either  of  them,  are  at  liberty  to  contest 
and  deny  the  allegations  in  the  Bill,  or  to  set  up  dis- 
tinct and  independent  facts  in  bar  of  the  suit;  and,  in 
such  a  case,  the  plaintiff  must  reply  to  the  answer, 
and  close  the  proofs  in  the  usual  manner,  before  he 

1  Wyatt,  PracL  Reg.  78,  79 ;  Mohawk  &  Hudson  Railroad  ComiNuiy 
V.  Clute,  4  Paige,  R.  384,  391  ;  Richards  v.  Salter,  6  John.  Ch.  R.  445. 
The  common  form  of  the  prayer  is  given  in  Van  Heythuysen's  Elquity* 
Draflsman,  p.  299,  in  a  case  of  rent.  It  prays,  '*  That  they  (the  defend- 
ants) may  severally  set  forth,  and  discover,  what  right  or  title  they  and 
each  of  them  claim  or  have  in  and  to  the  said  moiety  of  the  said  premi* 
ses  ;  and  how  they  and  each  of  them  derive  and  make  out  the  same  ;  and 
that  they  may  set  forth,  to  which  of  them  the  said  rent  and  arrean  of 
rent  doth,  or  do  of  right  belong,  or  is  or  are  payable,  and  may  inter- 
plead and  settle,  and  adjust  their  demands  between  themselves,  your  otator 
being  ready  and  willing,  and  hereby  offering  to  pay  the  said  rent  and  ar- 
rears of  rent  to  such  of  the  said  confederates,  to  whom  the  same  shall 
appear  to  belong,  being  indemnified.  And  that  your  orator  may  be  at 
liberty  to  bring  the  same  into  this  honorable  Court,  which  your  orator 
doth  hereby  offer  to  do,  for  the  benefit  of  such  of  the  several  parties,  who 
shall  appear  to  be  entitled  thereto.  And  that  the  said  several  defend- 
ants, and  each  and  every  of  them,  may  be  restrained  by  the  injunction  of 
this  honorable  Court,  from  all  proceedings  at  law  against  your  orator  for 
the  said  rent  and  arrears  of  rent.  And  for  further  relief,"  &c.  See  also 
Barton's  Suit  in  Eq.  46,  47 ;  Mitf.  Eq.  PI.  by  Jeremy,  142,  143. 

9  Bignold  V.  Audland,  11  Sim.  R.  24,  25 ;  Ante,  ^  291 ;  Mitf.  Eq.  PI. 
by  Jeremy,  49,  143. 

3  City  Bank  v.  Bangs,  2  Paige,  R.  570,  573 ;  Angell  v.  Hadden, 
16  Ves.  203;  4  Bro.  Ch.  R.  309,  note;  Post,  §  362. 
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can  bring  the  cause  to  a  hearing  between  liiniself  and 
the  defendants  ;  and  at  the  hearing  only  can  he  insist 
(if  such  is  his  right)  ui>on  a  decree,  that  the  defendants 
do  interplead.^ 

^  297,  b.  We  may  conclude  this  head  of  Interpleader 
by  remarking,  that  although  a  Bill  of  Interpleader,  strict- 
ly so  called,  lies  only,  where  the  party  applying  claims 
an  interest  in  the  subject-matter  ;  yet  there  are  many 
cases,  where  a  Jiill,  in  the  nature  of  a  Bill  of  Inter- 
pleader, will  lie  by  a  party  in  interest,  to  ascertain  and 
establish  his  own  rights,  where  there  are  othi»r  con- 
flicting rights  l)etween  third  persons.  As,  for  instance, 
if  a  plaintiflf  is  entitled  to  e(|uitable  relief  against  the 
owner  of  property,  and  the  legal  title  thereto  is  in  dis- 
pute between  two  or  more  persons,  so  that  he  cannot 
ascertain,  to  which  it  actually  belongs,  he  may  file  a 
Bill  against  the  several  claimants,  in  the  nature  of  a 
Bill  of  Interpleader  for  reli<;f.  80,  it  seems,  a  pur- 
chaser may  file  a  Bill,  in  the  nature  of  a  Bill  of 
Interpleader,  against  the  vendor,  or  his  assignee,  and 
any  creditor,  who  s(»eks  to  avoid  the  title  of  the  as- 
signee, and  pray  the  direction  of  the  Court,  as  to 
whom  the  purchase  mont^y  ^hall  be  |Kiid.  So,  if  a 
mortgagor  wishes  to  redeem  the  mortgaged  esiatt*,  and 
there  are  conflicting  claims  betw(»en  third  jhtsoiis,  as 
to  their  title  to  the  morti::iire  moncv,  he  may  brini; 
them  l)cfore  the  Court,  to  asccTtain  thc^ir  rights,  and  to 
have  a  decree  for  a  redemption,  so  that  In;  may  make 
a  secun;  payment  to  the  |mrty  (entitled  to  the  money. 
In  these  cases,  tht;  plaintitV  seeks  relief  for  himsc^lf ; 
whereas,  in  an  interpleadini;  Bill,  strictly  so  called,  the 


*  niy  Hank  r.  W.iwjH,  2  TaiL"-.  K  :>70.  r>7J ;  Stitham  r.  Hnll.  I  Tnr- 
niT  &  Uiiftn.  'M\\  v!  Story  on  V\*\.  Jurifji.  §  ^'2'2,  ^'J1  ;  Jmir*.  r.  <iiliii:iii. 
Cooper,  K.  t'J;  Hryincr  V.  niirh:in:iii,  1  (*ox,  R.  I'J.'i  ;  DiiKu  ot'  Uoltoii 
r.  WiUianiH,  1  Bro.  t'h.  H.  iMi7. 
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plaintiff  only  asks,  that  he  may  be  at  liberty  to  pay 
the  money,  or  deliver  the  property  to  the  party,  to 
vi^hom  it  of  right  belongs,  and  may  thereafter  be  pro- 
tected against  the  claims  of  both.  In  the  latter  case, 
the  only  decree,  to  which  the  plaintiff  is  entitled,  is  a 
decree,  that  the  Bill  is  properly  filed;  or,  in  other 
Vi^ords,  that  he  shall  be  at  liberty  to  pay  the  money,  or 
bring  the  property  into  Court,  and  have  his  costs ;  and 
that  the  defendants  interplead,  and  settle  the  conflict- 
ing claims  between  themselves.  So,  a  Bill,  in  the 
nature  of  an  interpleading  Bill,  will  lie  by  a  bank, 
which  has  offered  a  reward  for  the  recovery  of  money 
stolen,  and  a  proportionate  reward  for  a  part  recovered, 
where  there  are  several  claimants  of  the  reward,  or  a 
proportion  thereof,  one  or  more  of  whom  have  sued  the 
bank.  And  in  such  a  Bill  all  the  claimants  may  be 
made  parties,  in  order  to  have  their  respective  claims 
adjusted.^ 

§  298.  Secondly,  in  regard  to  Bills  of  Certiorari. 
The  object  of  this  Bill  (which  is  rarely,  if  ever,  used 
in  America)  is  to  remove  a  suit  in  Equity,  pending  in 
some  inferior  Court,  into  the  Court  of  Chancery,  or 
into  some  other  proper  superior  Court  of  Equity  (if 
any  such  there  be),  on  account  of  some  alleged  incom- 
petency of  the  inferior  Court,  or  some  injustice  in  its 
proceedings.  This  species  of  Bill,  having  this  sole  ob- 
ject, merely  prays  the  writ  of  certiorari.  The  Bill  first 
states  the  proceedings  in  the  inferior  Court ;  it  then 
states  the  cause  of  the  incompetency  of  the  inferior 
Court,  by  suggesting,  that  the  cause  is  out  of  its  ju- 
risdiction ;  or  that  the  witnesses  live  out  of  the  juris- 
diction ;  or  that  the  defendants  live  out  of  the  juris- 


1  2  Story  on  Eq.  Jurisp.  (2d  edit.)  §  824,  and  cases  there  cited ;  Bedell 
».  Hoffman,  2  Paige,  R.  199. 
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diction,  and  are  not  able,  by  age  or  infinnity,  or  the 
distance  of  the  place,  to  follow  the  suit  there  ;  or  that, 
for  some  other  cause,  equal  justice  is  not  likely  to  be 
done  them ;  and  it  then  prays  a  writ  of  certiorari,  to 
certify  and  remove  the  record  and  the  cause  to  the 
superior  Court.^  It  does  not  pray,  that  the  defendant 
may  answer,  or  even  appear  to  the  Bill  ;  and,  conse- 
quently, it  prays  no  writ  of  sub|)ocna,  although  a  sub* 
poena  must  be  sued  out  and  served.^  When  the  cause  is 
removed  from  the  inferior  Court,  the  Bill  exhibited  in 
that  Court  is  considered  as  an  original  Bill  in  the 
Court  of  Chancery,  or  other  superior  Court,  and  is  pro- 
ceeded upon  as  such.^  The  proceedings,  however,  on 
it  are  peculiar ;  but  they  belong  rather  to  the  practice, 
than  to  the  pleadings,  of  a  Court  of  Equity/ 

>  Wyttt,  Pr.  RrjT.  so -81;  1  Harris.  Ch.  Pr.  by  Newl.  4!).  The 
furin  of  the  writ  uf  ccrtitirari  will  be  found  in  llindr^s  Ch.  l*r.  581.  The 
proccedinga  to  justify  the  8ui>crinr  Court  in  retaining  the  Bill,  and  tlio 
MggestioiiB  on  which  the  removal  of  the  proceedings  from  the  inferior 
Court  are  required,  arc  to  be  proved  by  satisfactory  depositions  in  the 
superior  Court.  Wyatt,  Pr.  He*;.  H3,  81;  1  Harris.  Ch.  Pr.  by  New!. 
49-61. 

«  Mitf.  Eq.  PI.  by  Jeremy,  M) ;  WyaU,  Pr.  Rep.  82  ;  Cooper,  Kq.  PI. 
50,  51 :  Hinde,  Ch.  Pr.  581 ;  Id.  28;'  1  Mont.  Va\.  PI.  211.  In  the  form 
of  the  Dill  given  in  Van  Ilcyth.  1'^].  l)raf\s.  312,  there  is  a  prayor  for  a 
milipenm,  tnd  also  for  an  answer.  But  the  proposition  in  the  text  is 
bid  down  in  all  the  authorities  cited  to  support  it.  See  also  1  Mont.  Kq. 
PI.  944,  and  note  (2).  See  Barton's  Suit  in  Equity,  51,  52,  where  the 
common  form  of  the  prayer  w  ^iven. 

'  Mitf.  Flq.  PI.  by  Jeremy,  51. 

4  Mitf.  Eq.  PI.  by  Jeremy,  50,  51 ;  Cooper,  i;i.  PI.  54»,  51 ;  lliiidr,  ih. 
Ft.  28-32. 
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CHAPTER    VIL 

BILLS  NOT  PRAYING  RELIEF BILLS  TO  PERPETUATE 

TESTIMONY,  AND  TO  TAKE   TESTIMONY  DE   BENE 
ESSE,  AND  BILLS  OF  DISCOVERY. 

^  299.  We  come,  in  the  next  place,  to  the  consid- 
eration of  Original  Bills,  not  praying  for  relief.  These 
(as  we  have  seen^)  are  of  two  kinds.  (1.)  Bills  to 
perpetuate  testimony,  or  to  examine  witnesses  de  bene 
esse.  (2.)  Bills  of  Discovery,  technically  so  called. 
Upon  the  peculiar  frame  and  structure  of  each  of  these 
classes  of  Bills,  a  few  words  are  proper  to  be  said. 

^  300.  And  first,  in  regard  to  Bills  to  perpetuate 
testimony.  The  sole  object  of  such  a  Bill  is,  to  assist 
other  Courts,  and  to  preserve  evidence  to  prevent  fu- 
ture litigation.^  In  order  to  maintain  such  a  Bill,  it  is 
necessary  to  state  on  its  face  all  the  material  facts, 
which  are  necessary  to  maintain  the  jurisdiction.  It 
must,  in  the  first  place,  state  the  subject-matter,  touch- 
ing which  the  plaintiff  is  desirous  of  giving  evidence.* 
Thus,  for  example,  if  the  object  of  the  Bill  is  to  per- 
petuate the  testimony  of  the  witnesses  to  a  deed  re- 
specting real  estate,  the  deed  should  be  properly  de- 
scribed, and  the  names  of  the  witnesses,  who  are  to 
prove  the  same,  be  set  forth.^  And  if  the  object  of 
the  Bill  is  to  perpetuate  the  evidence  of  witnesses  to 

1  Ante,  §  19. 

a  Cooper,  Eq.  PI.  52 ;  Mitf.  Eq.  PI.  by  Jeremy,  148,  149  ;    Barton's 
Suit  in  Eq.  63,  64. 
3  Mitf.  Eq.  PI.  by  Jeremy,  61. 
^  See  Mason  v.  Goodburne,  Rep.  Temp.  Finch,  391. 
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facts  in  pais,  it  is  not  sufficient  to  state  generally,  that 
they  can  give  evidence  as  to  certain  facts;  but  the 
Bill  must  state  specially,  what  these  facts  are.* 

^  301.  In  the  next  place,  the  Bill  should  also  show, 
that  the  plaintiff  has  some  interest  in  the  subject-mat- 
ter, which  may  be  endangered,  if  the  testimony  in 
support  of  it  is  lost ;  for,  unless  he  has  some  inten^st, 
he  is  not  entitled  to  maintain  the  Bill.^  A  mere  ex- 
pectancy, however  strong,  is  not  suflicient ;  but  the 
party  must  have  a  positive  interest.  For  it  has  been 
well  said  ;  ^^  Put  the;  case  as  high  as  possible  ;  that  the 
party,  seeking  to  peri)etuate  the  testimony,  is  the  next 
of  kin  of  a  lunatic  ;  that  the  lunatic  is  intestate  ;  that 
he  is  in  the  most  helpless  state,  a  moral  and  physical 
impossibility  (though  the;  law  would  not  so  regard  it), 
tliat  he  should  ever  recover ;  even  if  he  were  in  artic- 
ulo  mortis,  and  the  Bill  was  filed  at  that  instant ;  still, 
the  plaintiff  could  not  (|ualiry  himself  to  maintain  it,  as 
having  any  interest  in  the  subject  of  the  suit."^  But 
if  there  Ixi  any  vi»sted  interest,  however  slight  or 
trifling  in  value,  whether  it  hv  absolute,  or  contingent, 
whether  it  l)e  present,  or  remote  and  future  in  enjoy- 
ment, is  wholly  inunaterial.^  Nay  ;  it  has  been  said, 
that  though  the  heir  apparent,  or  next  of  kin,  (*ould 
not,  in  the  case  put,  maintain  a  Bill ;  yet,  if  they  had 
entered  into  any  contract  with  respi»ct  to  their  expec- 
tancies, and  |)ossil)ilities,  they  mii^ht,  u|)on  the  f(N)ting 
of  that   contract,    UKiintain  a  Bill  to    |HTpetuate    the 


1  Knif^ht  r.  Knifrht,  i  MaHd.  H.  h.  in. 

•  Cofiper,  Kq.  PI.  .V2  ;  M:lm»ii  r.  CHMMllMiriir,  Krp.  Ttliip.  Fim-li,  31M  ; 
a  Slory,  C'omm.  mi  lOjniiy  Jiiri>|i.  ^  I*»II. 

'  Durnlpy  0.  FiizhanliiiL'<*.  ♦•  Vis  'Jtm:  Sarkvillr  r.  Ay!fw<»rili.  I  Vi-rii. 
105;  S.  r.,  I  Iv|.  AbriiJ;:.  'J:JI  ;  Sjimh  r.  Attnrnry-dimril.  fii'il  »J  Vr.n. 
MO;  1  KnwIiT,  Kxrh.  IV  3^1;  and  in  i:»  Vrs.  I3«i ;  Mitf.  Ivj.  IM.  by 
Jeremy,  51  ;  t'cmprr,  Kii.  PI.  .VJ-:»I  ;  Allan  v.  Allan,  15  \Vs    i:ri.  I3#i. 

4  AHan  v.  Allan,  15  Voi.  n.'i.  VM\. 
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evidence.^  However ;  it  is  not  every  interest,  which 
the  Court  will  protect  by  perpetuating  evidence ;  for 
if  it  be  such  an  interest,  as  may  be  immediately  barred 
by  the  party,  against  whom  the  Bill  is  brought,  the 
Court  will  withhold  its  assistance ;  for  it  woidd  be  a 
fruitless  exercise  of  power.^ 

^  302.  On  the  other  hand,  it  seems  equally  indis- 
pensable to  a  Bill  of  this  kind,  that  it  should  state,  that 
the  defendant  has,  or  pretends  to  have  a  title,  or  that 
he  claims  an  interest  to  contest  the  title  of  the  jdain- 
tiflF  in  the  subject-matter  of  the  proposed  testimony.' 
For,  unless  the  defendant  has,  or  claims  some  such 
interest,  it  is  utterly  fruitless  to  perpetuate  the  testimo- 
ny ;  since  it  can  have  no  operation  upon  those,  who 
are  the  real  parties  in  interest.  We  have  seen,  how- 
ever, that  it  will  be  su£Scient  to  bind  all  the  parties 
in  interest  to  bring  before  the  Court,  those,  who  are 
judicially  held  to  represent  them  all ;  as,  for  example, 
the  first  tenant  in  tail,  who  represents  all  subsequent 
interests.^ 

§  303.  In  the  next  place,  the  Bill  must  show  some 
ground  of  necessity  for  perpetuating  the  evidence ;  as 
that  the  facts,  to  which  the  testimony  of  the  witnesses, 
proposed  to  be  examined,  relate,  cannot  be  immediate- 
ly investigated  in  a  Court  of  Law ;  or,  if  they  can  be 
so  investigated,  that  the  sole  right  of  action  belongs 
exclusively  to  the  other  party  ;  or,  that  the  other  party 
has  interposed  some  impediment  (such  as  an  injunc- 
tion) to  an  immediate  trial  of  the  right  in  the  suit  at 
law ;  so  that,  before  the  investigation  can  take  place, 

1  Dureley  v,  Fitzhardinge,  6  Ves.  260,  261 ;  Cooper,  Eq.  PI.  63,  54. 
8  Dureley  v.  Fitzhardinge,  6  Ves.  261  -263 ;  Cooper,  Eq.  PL  53. 
3  Mitf.  Eq.  PI.  by  Jeremy,  53 ;  Dureley  r.  Fitzhardinge,  6  Ves.  260, 
261 ;  Cooper,  Eq.  PI.  56;  1  Mont.  Eq.  PI.  271. 
*  Ante,  §  144,  145 ;  Cooper,  Eq.  PI.  56. 
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the  evidence  of  a  matcruil  witness  is  likely  to  he  lost 
by  his  death  or  departure  from  the  country.^     In  the 


1  Mitf.  Eq.  PI.  by  Jeremy,  5'J,  118,  and  note  (y) ;  North  v.  Gray,  1 
Dick.  14 ;  Cox  v.  Colley,  1  Dick.  R.  55 ;  Dorset  r.  (Jirdlc,  Prec.  Ch. 
531.     Lord  Rcde8dale*8  language  is  general ;  '*  Or,  that  before  the  facta 
cmo  be  ioveatigated  in  a  Court  of  Law,  the  evidence  of  a  material  witness 
is  likely  to  be  h)st  by  his  death,  or  departure  from  the  realm;*'  without  the 
qiuJifications  stated  in  the  tt>xt.     Tpon  this  passage,  Mr.  Jeremy  has 
given  the  following  note.     *'  According  to  the  latter  part  of  this  proposi- 
tion, the  right  of  action  may  be  either  in  the  plaiiitiflf  or  defendant  in 
(Equity.     With  reference  to  the  defendant,  the  time  of  bringing  the  action 
depending  upon  his  will,  the  situation  of  the  plaintiflT  would  be  similar  to 
that  intimated  in  the  former  part  of  the  proposition  in  the  text,  1  Sim.  & 
Stu.  89 ;  and  with  respect  to  the  plaintiif,  it  must  be  understood  to  relate 
to  the  case  of  his  not  l>eing  able  at  present  to  su.stain  an  action.     Cox  v. 
Colley,  1  Dick.  55;  1  Sim.  &  Stu.  HI ;  for«  if  he  should  have  such  present 
right,  hia  object  could  only  be,  what  is  technically  termed  an  examination 
de  bene  esse,  upon  the  ground  of  his  having  only  one  witness  to  a  matter, 
on  which  his  claim  de]>ends,  or,  if  he  has  more,  on  the  ground  of  their 
being  aged,  or  too  ill  or  in  (inn  to  attend  in  a  Court  of  Law  ;  and  that  he 
ia  therefore  likely  to  lose  their  testimony  iK'fore  the  time  of  trial,  1  Sim. 
St  Stu.  DU;  in  which  case  it  srums,  that  it  <iught  to  l>e  sUited  in  the  l]il], 
that  the  action  was  brought  l>efon*  the  same  was  filed.     Angell  v.  Angell, 
I  Sim.  &  Stu.  83.     On  the  general  Kubject,  see  the  cases  cited,  1  Sim.  & 
Stu.  93,  note,  and  Teale  v.  Teale,  1  Sim.  &  Stu.  3»5.*'     In  Cox  v.  Col- 
ley, 1  Dick.  R.  55,  the  plaintiff  had  brought  an  ejectment  at  law.     But 
the  proceedings  were  stayed  by  an  injunction,  which  was  ]>rocured  by  the 
defendant  at  law  ;  and  the  plaintiif  brought  his  Bill  in  I'^iuity,  to  perpet- 
vatfl  the  tcatimony ;  and  on  demurrer  the  Bill  was  sustained.     Sir  John 
Leach,  in  Angell  v.  Angell,  1  Sim.  &  Stu.  83,  stated  very  fully  tho 
grounds,  upon  which  this  sort  of  Bill  is  niaintainalile  ;  and  the  distinction 
between  it  and  a  couunission  to  take  testimony  dr  Unc  esse.   His  language 
waa;  **  If  it  be  possible,  that  the  niattiT  in  question  can,  by  the  ]iarty, 
whofilea  the  Bill,  be  maile  the  subject  of  immediate  judicial  investigation, 
no  auch  suit  ia  entertained.     But  if  the  party,  who  files  the  Bill,  can,  by 
no  means,  bring  the  matter  in  ()uestion  into  present  judicial  invistiKation 
(which  may  hapi>cn,  when  this  title  m  in  remainder,  or  when  he  i.s  him- 
■eir  in  possession),  there.  Courts  of  F^|uity  will  entertain  such  a  suit; 
for,  otherwise,  thu  only  testiimniy.  which  nmld  supftort  the  plaiutifT's  ti- 
tle, might  be  I  o»t  by  the  draths  of  hiH  uttniHa<-s.     VVhire  he  i«  himifelf 
in  poMCBiion,  the  adverse  party  might  purpos«'iy  delay  bin  claim,  with  a 
Tiew  to  that  event.     It  is,  therefnre,  p round  of  demurrer  to  a  Bill  to  per- 
petuate testimony,  gcii(>rally,  that  it  is  not  alleged  by  the  plainiitr,  that  the 
matter  in  queation  cannot  be  made  by  him  the  subject  of  preM.'nt  judicial 
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former  case,  the  Bill  must  allege,  that  the  plaintiff  is 
in  possession  of  the  property,  or  the  right,  without  any 
disturbance  by  the  other  party,  upon  which  an  action 
at  law  can  be  founded.^  In  the  latter  case,  the  Bill 
must  allege  the  specific  facts,  on  which  the  plaintiff 
puts  his  case ;  and  also,  that  the  witnesses  are  old,  or 
infirm,  or  in  ill  health,  and  not  likely  to  live ;  ^  or  that 
he  has  no  present  right  to  maintain  an  action ;  as  if  he 
have  a  title  in  remainder  or  reversion  only  after  a 
present  existing  estate  for  life.*  Without  such  allega- 
tions, the  Bill  will  be  clearly  demurrable ;  since,  if  the 
subject-matter  is  capable  of  being  immediately  inves- 
tigated at  law,  there  is  no  ground  to  perpetuate  the 
testimony ;  but  it  will  be  the  party's  own  laches  not 
so  to  try  his  right.     If  an  action  be  actually  pending, 


investigation.  But  Courts  of  Equity  do  not  merely  entertain  a  jurisdic- 
tion to  take  or  preserve  testimony  generally,  to  be  used  on  a  future  occa- 
sion, where  no  present  action  can  be  brought;  but  also,  to  take  and  pre- 
serve testimony,  in  special  cases,  in  aid  of  a  trial  at  law,  where  the  sub- 
ject admits  of  present  investigation.  At  law,  no  commission  to  examine 
witnesses,  who  are  abroad,  for  the  purpose  of  being  used  at  the  trial,  can 
go  without  the  consent  of  the  adverse  party.  Court3  of  E^juity  will, 
upon  a  Bill  filed,  grant  such  commission  without  the  consent  of  the  ad- 
verse party.  So,  Courts  of  Equity  will  entertain  a  Bill  to  preserve  the 
testimony  of  aged  and  infirm  witnesses,  to  be  used  at  the  trial  at  law,  if 
they  are  likely  to  die  before  the  time  of  trial  can  arrive ;  and  will  even 
entertain  such  a  Bill  to  preserve  the  testimony  of  a  witness  who  is  neither 
aged  nor  infirm,  if  he  happen  to  be  the  single  witness  to  support  the 
case."  In  Moodalay  v.  Morton,  2  Dick.  R.  652;  S.  C.  1  Bro.  Ch.  R. 
469,  a  Bill  to  perpetuate  testimony  was  allowed,  where  there  was  a  pres- 
ent right  of  action.  But  that  case  was  founded  in  special  circumstances, 
perfectly  consistent  with  the  general  rule ;  for  the  object  of  the  testimony 
was  to  ascertain  against  whom  the  action  should  be  brought,  as  the  plain- 
tiff had  no  present  means  of  knowing,  who  that  party  was. 

1  Cooper,  Eq.  PI,  53;  Mitf.  Eq.  PI.  by  Jeremy,  51,  52,  148,  149; 
Wyatt,  Pr.  Reg.  74. 

^  Mitf.  Eq.  PI.  by  Jeremy,  52 ;  Mason  v.  Goodburne,  Rep.  Temp. 
Fmch,  391. 

3  Dursley  v.  Fitzhardinge,  6  Ves.  260,  261. 
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the  Bill  should  be  of  a  diflfercnt  sort,  a  Bill  dc  bene  esse^ 
to  take  the  testimony  of  the  witnesses.^ 

^  304.  Where  a  Bill  is  framed  on  the  ground,  that 
the  testimony  of  a  witness  may  be  lost  by  his  death, 
or  departure  from  the  realm,  before  the  case  can  be  in- 
vestigated in  a  Court  of  l^aw,  it  seems  proper  also,  in 
order  to  avoid  any  objection,  to  annex  to  it  an  aflidavit 
of  the  circumstances,  by  which  the  evidence,  intended 
to  be  perpetuated,  is  in  danger  of  being  lost.'^  This 
practice  is  adopted  in  other  cases  of  Bills,  which  have 
a  tendency  to  change  the  jurisdiction  of  the  subject- 
matter  from  a  Court  of  Law  to  a  Court  of  Equity. 

§  305.  In  the  next  place,  the  right,  of  which  the 
Bill  is  brought  to  perpetuate  the  testimony,  should  be 
described  with  reasonable  certaintv  in  the  Bill,  so  as 
to  point  the  proper  interrogatori(;s  on  both  sides  to  the 
true  merits  of  the  controversy.  Thus,  for  example, 
where  a  Bill  is  brought  to  ])erpetuate  the  testimony  of 
witnesses,  touching  a  right  of  way,  the  Hill  should  state 
the  termini  of  the  way,  the  per  and  trans,  as  exactly 
as  in  a  declaration ;  for  a  defect  of  this  sort  will  make 
the  Bill  demurrable.^  Thus,  whc^re  a  Bill  was  brought 
to  pcr{)ctuate  the  testimony  of  witnesses  res[)ecting  a 
right  of  common  and  of  way ;  and  it  alh*gcd,  that  the 
tenants,  owners,  and  occupiers  of  the  said  messuage 
and  lands,  &:c.  in  right  thereof,  or  otherwise,  have  from 
time,  &:c.  and  of  right  ought  to  have  common  of  ])as- 
ture  in  and  U))on  a  certain  waste  or  common,  called 


>  Anfrellv.  Angfll,  1  Sim.  ^  Stu.  83;  Dew  o.  flarkc.  1  Sim.  &  Stu. 
106;  3  Story's  Comm.  on  Ivfuity  Jurtsii.  f  ITjOT,  1506  ;  Parry  r.  Kofrprs, 
I  Vem.  441  ;  Bramilyn  v.  Ord,  1  Aik.  571 ;  Cooinir,  Vj\.  PI.  55;  l)ur»- 
ley  9.  Filzhardinfro,  0  Vi-s.  2«i4>. 

■  Milf.  Eq.  PI.  by  Jeremy,  5-J,  53;  Phillips  v.  f'arew,  1  P.  Will.  117; 
Angell  V.  An(rell,  1  Sim.  &  Stu.  b3,  U3 ;  Shirley  r.  llart  Fcrre rM.  3  P. 
Will.  77. 

3  G«U  V.  Hayward,  1  Vent.  3P2 ;  Cuo|K:r,  Y^.  Pi.  50. 
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Biownbee,  for  their  horses,  &c.,  and  also  a  way  or 
road  for  themselves  over,  &c. ;  upon  demurrer  it  was 
held  (^s  we  have  already  seen),  that  the  charges  were 
too  general,  and  not  sufficiently  descriptive  of  any 
particular  right.*  So,  where  the  Bill  seeks  to  perpetu- 
ate the  testimony  of  witnesses  to  a  will,  it  is  proper 
in  the  Bill  to  set  forth  the  whole  will  in  fuBc  verboL^ 

§  306.  The  prayer  of  the  Bill  also  requires  atten- 
tion. It  should  pray  leave  to  examine  witnesses  touch- 
ing the  matter  stated,  to  the  end  that  their  testimony 
may  be  preserved  and  perpetuated.^  It  should  also 
pray  the  proper  process  of  subpcma.  But  it  should 
not  pray,  that  the  defendant  may  abide  such  order  and 
decree,  as  the  Court  shall  think  proper  to  make ;  for 
that  will  turn  it  into  a  Bill  for  relief,  which  is  incon- 
sistent with  the  nature  of  a  Bill  to  perpetuate  testi- 
mony.* If  the  Bill  should  pray  relief,  it  will  of  course 
be  demurrable,  and  may  be  dismissed  for  this  cause.^ 


1  Cresset  v,  Milton,  1  Ves.  jr.  449;  S.  C.  3  Bro.  Ch.  R.  481 ;  Cooper, 
Eq.  PI.  65;  Ante,  §244. 

a  Wyatt,  Pr.  Reg.  74. 

3  Mitf.  Eq.  PL  by  Jeremy,  51 ;  Cooper,  Eq.  PI.  52. 

^  Post,  ^  312,  314;  Rose  v.  Gannel,  3  Atk.  439;  Vaughan  v.  Fittger- 
ald,  1  Sch.  &  Lefr.  316;  Cooper,  Eq.  PI.  52;  Mitf.  Eq.  PI.  by  Jeremy, 
51,  note  (u). 

5  Ibid.;  Dallon  v.  Thomson,  1  Dick.  R.  97.  Where  the  Bill  is  to  per- 
petuate testimony,  and  also  for  relief,  the  Court  will  frequently  allow  the 
plaintiff  to  amend  his  Bill  by  striking  out  the  relief,  even  afler  the  testi- 
mony has  been  taken  under  it,  and  thus  give  effect  to  it.  Vaughan  v. 
Fitzgerald,  1  Sch.  &  Lefr.  316.  A  Bill  to  perpetuate  testimony  is  never 
brought  to  a  hearing.  Ibid.  If  the  cause  should  improperly  be  brought 
to  a  hearing,  it  will  be  dismissed.  But  the  depositions  taken  may  still  be 
used  as  evidence,  even  though  the  Bill  is  dismissed.  Hall  v.  Hoddesdon, 
2  P.  Will.  162,  163;  Anon.  2  Ves.  497;  Anon.  Ambl.  R.  237;  Ackland 
V.  Gaisford,  2  Madd.  37,  note.  One  form  of  prayer  given  in  Van  Heyth. 
Eq.  Drafts,  is,  *'  That  the  plaintiff  may  be  at  liberty  to  examine  his  wit- 
nesses to  the  several  matters  and  things  herein  before  mentioned,  and  par- 
ticularly respecting  the  boundary  (the  point  in  controversy)  between  the 
said  tenement  called,  &c. ;  and  the  said  tenement  called,  &c. ;  and  that 
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Care  should  also  be  taken,  not  to  mix  up  in  the  Bill 
other  matters,  which  may  require  very  difTerent  de- 
cretal orders,  as  to  the  publication  of  the  testimony ;  ^ 
otherwise,  it  will  be  demurrable. 

^  307.  Secondly,  in  regard  to  Bills  to  take  testi- 
mony de  bene  esse.  This  sj)ecies  of  Bill  bears  a  close 
analogy  to  Bills  to  perpetuate  testimony,  and  is  often 
confounded  with  the  latter.  But  it  stands  u[)on  dis- 
tinct considerations.^  Bills  to  perpetuate  testimony  (as 
we  have  seen)  can  be  maintained  only,  when  no  pres- 
ent suit  can  be  brought  at  law  by  the  party,  seeking 
the  aid  of  the  Court  to  try  his  right.^  Bills  to  take 
testimony  de  bene  esse^  on  the  other  hand,  are  sustain- 
able only  in  aid  of  a  suit  already  depending/  The 
latter  may  be  brought  by  a  jierson,  who  is  in  jx)sses- 
sion,  or  who  is  out  of  possession ;  and  whether  he  is 
plaintiflf,  or  he  is  defendant,  in  the  action  at  law. 

§  308.  The  object  of  the  Bill  is  to  take  the  testi- 
mony of  witnesses  for  the  trial  at  law,  where  the  testi- 
mony may  otherwise  be  lost ;  as,  for  example,  where 


the  plaintiff* may  be  at  ]il>criy  on  all  future  occasions,  to  read  and  make 
aw  of  the  same,  as  he  shall  he  advised.'*  The  form  of  the  ]ir:iyer  on  a 
Bill  to  perpetuate  the  testimony  of  the  subscribing  witnesses  to  a  will,  in 
the  Mine  work,  is;  '*That  your  orator  may  \ic  at  liberty  to  examine  his 
witnesses,  with  respect  to  the  t'xi:cution  and  attcstatitm  of  the  said  will, 
and  sanity  of  mind  of  the  said  A.  R.  at  the  making;  of  the  same,  so  that 
their  testimony  may  U*  |ierp(*tuaied  and  ])n*served.**  Van  lleyth.  ¥a\. 
Drafts.  31H.  Sre  aUo  Harttm,  Suit  in  Va\.  51.  As  to  th<*  publication  of 
the  testimony,  and  the  prt^rcfdiii^'s  and  order  to  lie  had,  when  the  testi- 
laony  is  to  be  used  in  a  trial  at  law,  not  under  the  order  of  th«-  Tuurt, 
■ee  Attorney -General  r.  Kay.  *2  Hare,  H.  TilH. 
1  Dew  V.  Clarke,  1  Sim.  6l  Stu.  lOrt. 

*  Ante,  $  303. 

'  9  Story  on  F^j.  Jurisp.  §  1513;  Tooper,  F^.  PI.  57;  Ante,  ^  303. 

*  Angelt  V.  Angell,  I  Sim.  6l  Stu.  b3;  Ante.  §  303,  note.  The  case 
of  Phillips  V.  Carew,  1  P.  Will.  1 17,  seems  the  other  way.  But  n»  author- 
ity ban  been  questioned,  and  seems  now  overruled  m  Angell  v.  Angell,  1 
8im.  at  Stu.  83,  93;  9  Story  on  Eq.  Jurisp.  $  1B13,  note  (3). 

£Q.  PL.  43 
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the  witnesses  are  aged  or  infirm,  or  are  about  to  de- 
part from  the  country.^  So,  if  a  witness  is  the  only 
witness  to  the  thing,  to  which  he  is  to  be  examined,  a 
Bill  will  lie,  on  account  of  the  general  uncertainty  ctf 
human  life,  to  take  his  testimony  de  bene  esse,  notwith- 
standing he  is  not  either  aged  or  infirm.^  In  general, 
a  witness  is  not  treated  as  being  aged  in  the  sense  of 
the  rule,  unless  he  is  seventy  years  of  age.^  But  if  he 
is  infirm,  or  in  ill  health,  to  an  extent  likely  to  endan- 
ger or  destroy  his  life,  or  to  prevent  his  attendance  at 
the  trial,  his  testimony  may  be  taken  at  any  age.*  If 
a  witness  is  going  out  of  the  jurisdiction  of  the  Court, 
although  only  into  a  state  or  country  under  the  same 
general  sovereignty,  his  testimony  may  also  be  taken; 
as,  for  example,  if  he  is  going  from  England  to  Scot- 
land ;  or  in  America,  if  he  is  going  from  one  State  to 
another/ 

§  309.  In  framing  the  Bill,  therefore,  care  should 
be  taken  to  allege  all  the  material  facts,  upon  which 
the  right  to  maintain  the  Bill  depends,  whether  it  is 
dependent  upon  the  age,  or  the  infirmity,  of  the  wit- 
ness, or  upon  his  being  about  to  depart  from  the  coun- 
try, or  upon  his  being  a  single  witness.  And  there 
should  also  be  an  affidavit  annexed  to  the  Bill  of  the 
circumstances,  by  which  the  evidence,  intended  to  be 
perpetuated,  is  in  danger  of  being  lost,  as  by  death, 
departure  from  the  country,  or  otherwise.*    The  reason 


1  Cooper,  Eq.  PI.  57.    See  Dicker  v.  Power,  1  Dick.  R.  112;  Shelley 
V. ,  13  Ves.  56  ;  Rowe  v. ,  13  Ves.  260. 

2  Shirley  ».  Earl  Ferrers,  1  P.  Will.  97;  Pearson  v.  Ward,  2  Dick. 
R.  648. 

3  Cooper,  Eq.  PI.  57  ;  Fitzhugh  ».  Lee,  Arabl.  R.  65  ;  Shelley  v. , 

13  Ves.  56;  Rowe  v. ,  13  Ves.  261. 

4  Ibid.  ;  Phillips  v.  Carew,  1  P.  Will.  117. 
s  Botts  V.  Verelst,  2  Dick.  454. 

6  Cooper,  Eq.  PI.  57 ;  Mitf.  Eq.  PI.  by  Jeremy,  52 ;  Angell  v.  Angell, 
I  Sim.  &  Slu.  83,  93;  Phillips  v.  Carew,  I  P.  Will.  117. 
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assigned  is  the  same,  which  has  I)c<mi  already  men- 
tioned;  that  it  has  a  tendency  to  change  the  jurisdic- 
tion of  the  subject-matter  from  a  Court  of  Law  to  a 
Court  of  Equity.'  This  reason  is  perhaps  not  quite 
satisfactory;  iK^causi;  the  aim  of  the  Bill  is  in  no 
sort  to  change  the  forum,  in  which  the  merits  of  the 
case  are  to  be  heard  and  tried ;  but  UKTcly  to  ])revent 
the  loss  of  the  testimony  at  the  trial.  A  l)etter  ground 
would  seem  to  be,  that  the  Bill  has  a  tendency  to 
create  delays,  and  may  be  used  as  an  instrument  un- 
duly to  retard  the  trial;  and  therefore  an  aflidavit,  that 
the  Bill  is  well  founded,  is  required.^  The  affidavit 
should  be  positive,  as  to  the  material  facts.  Thus,  for 
example,  if  it  relies  upon  the  fact,  that  the  witness  is 
the  only  witness  to  a  material  fact,  it  will  not  be  sufli- 
cient,  that  the  aflidavit  states,  that  he  is  so  in  the  be- 
lief of  the  party;  but  it  must  bo  positively  stated,  thai 
he  is  the  onlv  witness,  who  knows  the  fact.* 

^  310.  In  other  respects,  the  general  ruh*s,  already 
stated  in  regard  to  Bills  to  perpetuate  testimony,  are 
for  the  most  part  applicable  to  Bills  to  take  testimony 
(te  bene  esse ;  and,  therefore,  it  is  unnecessary  to  repeat 
them  in  this  place. 

§  311.  Thirdly,  in  regard  to  the  Bills  of  Discovery. 
It  has  been  truly  said,  that  every  Bill  for  relief  is  in 
reality  a  Bill  of  Discrovery,  since  it  asks  from  the  de- 
fondant  an  answer  upon  oath,  as  to  all  the  matters 
charged  in  the  Bill,  and  seeks  from  him  a  dis<:ovcry  of 
all  such  matters.*  But  a  Bill  of  Discovery,  emphati- 
cally so  called,  of  which  we  are  now  treating,  is  a  Bill 


>  Cooper,  r/\.  PI.  57;  Mitf.  Eq.  PI.  by  Jeremy,  W. 
•  See  Angell  r.  Anjrcll,  1  Sim.  A:  Stu.  h3,  «-J. 

'  Rowe  V. ,  13  Vrs.  -Jfil. 

«  Milf.  Va\.  pi.  by  Jeremy ,  53;  2  Story  on   K^\.  Jurw«p.  ^  fi'^I*.  IIW  ; 
Cooper,  Eq.  PI.  r.M. 
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for  the  discovery  of  facts,  resting  in  the  knowledge  of 
the  defendant,  or  of  deeds,  or  writings,  or  other  things 
in  his  custody  or  power,  and  seeking  no  relief  in  con- 
sequence of  the  discovery,  although  it  may  pray  for  the 
stay  of  proceedings  at  law,  till  the  discovery  is  made.^ 
The  Bill  is  commonly  used  in  aid  of  the  jurisdiction  of 
some  Court  of  Law,  to  enable  the  party,  who  prose- 
cutes, or  defends  an  action  at  law,  to  obtain  a  discov- 
ery of  the  facts,  which  are  material  to  the  prosecution 
or  defence  thereof.^  If  it  can  be  used  in  any  other 
cases,  they  are  very  few,  and  under  very  special  cir- 
cumstances.^ It  is  a  vexed  question,  upon  which  the 
authorities  are  contradictory,  whether  a  Bill  for  discov- 
ery lies  in  aid  of  a  suit  or  defence  to  a  suit  pending  in 
a  foreign  Court.*  For  the  more  full  exposition  of  the 
circumstances,  under  which  it  lies,  the  learned  reader 
is  referred  to  other  works,  which  professedly  treat  upon 
this  subject.* 

§  312.  We  have  already  suggested,  that  a  Bill  of 
Discovery,  properly  so  called,  never  prays  any  relief. 
If  a  Bill,  therefore,  which  is  maintainable  in  Equity 
solely  as  a  Bill  for  discovery,  should  contain  a  prayer 
for  relief  also,  it  will,  in  England,  (although  not  in 

1  Mitf.  Eq.  PI.  by  Jeremy,  53 ;  2  Story  on  Eq.  Jurisp.  §  1483. 

9  Milf.  Eq.  PI.  by  Jeremy,  53,  183,  225  ;  Cooper,  Eq.  PI.  60;  Hare 
on  Discov.  119,  120  ;  March  v.  Davison,  9  Paige,  R.  580 ;  Lane  v,  Steb- 
bins,  9  Paige,  R.  622  ;  Patterson  v.  Barr,  9  Paige,  R.  627  ;  Post,  §  319. 

3  See  Hare  on  Discovery,  79,  110,  111 ;  Cardale  v.  Watkins,  5  Madd. 
R.  18. 

4  In  Bent  v.  Young,  9  Sim.  R.  180,  the  Vice-Chancellor  held,  that  a 
Bill  of  Discovery  would  not  lie  in  aid  of  a  defence  to  a  suit  in  a  foreign 
Court ;  and  he  stated  that  the  case  of  Crowe  v.  Del  Ris,  cited  in  Mitf. 
Eq.  PI.  by  Jeremy,  186,  note  {q),  did  not  support  the  doctrine.  But  in 
Mitchell  V.  Smith,  1  Paige,  R.  287,  Mr.  Chancellor  Walworth  held,  that 
a  Bill  of  Discovery  would,  lie  in  aid  of  a  prosecution  or  a  defence  in  a 
foreign  Court 

*  See  2  Story  on  Eq.  Jurisp.  eh.  41,  §  1480  -  1504  ;  Hare  on  Discov- 
ery, passim. 
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America,)  be  open  to  a  demurrer  to  the  whole  Bill ; 
and  the  party  will  not  be  allowed  to  maintain  his  Bill 
for  the  discovery  only;  for  he  is  bound  to  shape  his 
Bill,  according  to  what  he  has  a  right  to  pray.*  But 
the  defendant  may,  nevertheless,  if  he  chooses,  demur 
to  the  relief  only,  and  answer  as  to  the  discovery 
sought.'^     Indeed,  if  he  files  a  plea  only  to  the  relief. 


»  Price  r.  James,  2  Bm.  Cli.  U.  310;  Collis  v.  Swayne,  4  Bro.  Th.  R. 
480 ;  Loker  r.  KoUc,  3  Yes.  R.  I,  7;  llmlj^kin  v.  Lonj^dcn,  8  Vcs.  3  ; 
Goxdon  V.  Simpkinson,  II  Yes.  509;  Muckleston  v.  Brown,  fi  Vcs.  3; 
Todd  r.  Gee,  17  Yes.  373 ;  Barker  v.  Ihuiv,  fi  Yes.  (\Si\,  Miif.  l^i.  PI. 
by  Jeremy,  183,  184  ;  Pitts  v.  Short,  17  Yes.  '213  ;  Jones  r.  Jones,  3 
Meriv.  101,  170;  Williams  v.  Steward,  3  Meriv.  R.  502;  (.'ooper,  Va\. 
PI.  58,  188;  Dcarc  v.  Aitorncy-CJeneral,  1  Y.  &  Coll.  205,  200;  Al- 
breicht  V.  Sussman,  2  Y.  &  Beam.  328;  Morris  v.  Morgan,  10  Sim.  R. 
341.  The  rule  formerly  adopted  in  England  was  diflTcrcnt.  It  was,  that 
if  the  Bill  was  for  discovery  and  relief,  and  it  was  good  for  discovery  only, 
a  general  demurrer  to  the  whole  Bill  was  had  ;  for  thou<rh  the  party  was 
not  entitled  to  relief,  he  was  not  to  lie  prejudiced  for  having  ai»ked  too 
much.  Brandon  r.  Sands,  2  Ves.  jr.  511 ;  Sutton  v.  Scarborough,  0  Yes. 
75;  Attorncy-Cieneral  r.  Brown,  1  Swanst.  294;  Miif.  Vai.  PI.  by  Jere- 
my, 183,  1H4.  In  New  York  the  old  Kncjliftti  rule  is  adhered  to ;  and, 
indeed,  it  has  much  to  commend  it.  See  Laipht  v.  Morgan,  1  John.  Tas. 
130;  S.  r.  2  Cain.  Cas.  in  Err.  314;  l^e  Roy  v.  Veeder,  1  John.  ('as. 
183;  Le  Roy  v.  Servis,  1  Cain.  Cas.  in  Err.  1  ;  S.  C.  2  Cain.  Cas.  in 
Kit.  175;  Kirob(;rlcy  r.  Sells,  4  John.  Ch.  R.  107;  Livin^.'^ton  v.  I^v- 
infTBton,  4  John.  Ch.  R.  2'JO;  Higeiuhotham  v.  Burnet,  5  John.  Ch.  R. 
184.  The  proper  course  is  held,  in  New  York,  to  be,  to  demur  to  the 
relief,  and  to  answer  to  the  discovery.  Ifigj^inlnitham  v.  Burnet,  5  John. 
Ch.  R.  184.  See  Ante,  ^  .300  ;  Post  ^  411,  540.  The  same  doctrine 
was  affirmed  in  the  Supreme  Court  of  the  Cnited  States  in  Livinuston  r. 
Story,  9  Peters,  R.  032,  05S,  where  Mr.  Jus(icn  Thomp»(ui,  in  df*livering 
the  opinion  of  the  Court,  said  ;  *'  And  if  any  part<if  the  Bill  i.s  good,  and 
entitles  the  com])lainant  eitht:r  to  relief  or  discovery,  a  deinurrfr  to  the 
whole  Bill  cannot  bo  suMtained.  Vi  is  an  established  and  univerN:iI  rule  of 
pleading  in  Chancery,  that  a  defendant  may  meet  a  coinpl.iinant'H  Bill  hy 
■eTerat  modes  of  defmce.  lie  in:iy  ilfuiur,  answer,  ami  pleiul  to  different 
parts  of  a  Bill.  So  that  if  a  Bill  for  discovery  .ind  relief  contains  pmper 
matter  for  the  one,  and  not  for  the  other,  the  deft-ndant  Hhoulil  :inswer  the 
proper,  and  demur  to  the  improper  matter.  But  if  he  demnrH  to  the 
whole  Hill,  the  demurrer  must  bi^  overruled.** 

•  Hodgkin  v,  I^ongdcn,  H  Yes.  3;  Cm»iM?r,  V/\.  PI.  117;  Whitehiirrh 
r.  Golding,  3  P.  Will.  541  :  8.  C.  I  F^i.  Abridg.  II ;  Todd  v.  Gee.  17 
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he  is  bound  to  put  in  answer  giving  the  discovery; 
for  in  such  a  case  he  professes,  that  he  will  give  the  dis- 
covery, and  his  plea  will  be  bad  without  it.^  If  a  Bill 
of  Discovery  is  filed  manifestly  in  aid  of  a  defence  at 
law,  and  a  prayer  for  equitable  relief  is  added,  the  de- 
fendant is  not  bound  to  give  any  discovery  beyond 
what  is  incidental  to  that  relief ;  for  by  mixing  up  the 
right  10  a  discovery  in  aid  of  the  defence  at  law  with 
the  equitable  relief,  he  would  get  the  discovery  design- 
ed to  aid  the  defence,  without  paying  the  costs  in 
ordinary  cases  allowed  upon  a  mere  Bill  of  Discovery.* 
§  313.  And  hence  it  is,  that  whenever  the  jurisdic- 
tion of  a  Court  of  Equity  is  mainly  founded  on  the 
right  to  a  discovery,  and  the  party  goes  on  to  seek  re- 
lief, the  Bill  must  contain  allegations  sufficient  to  enti- 

Ves.  273 ;  North  v.  Strafford,  3  P.  Will.  148.  Where  a  Bill  is  for  discov- 
ery and  relief,  a  demurrer  to  the  relief  only,  if  sustained,  generally  de- 
feats the  discovery  also ;  for  in  such  a  case,  the  discovery  is  incidental  to 
the  relief;  Price  v.  James,  2  Bro.  Ch.  R.  319 ;  Sutton  v,  Scarborough, 
9  Yes.  71,  75.  But  there  cannot  be  a  demurrer  to  the  discovery  only, 
and  not  to  the  relief ;  for  that  would  be  to  demur,  not  to  the  thing  re- 
quired (the  relief),  but  to  the  means  by  which  it  was  to  be  obtained. 
Morgan  v.  Harris,  2  Bro.  Ch.  R.  123.;  Waring  v.  Mackreth,  Forrest,  R. 
129;  Cooper,  Eq.  PI.  117;  Mitf.  Eq.  PI.  by  Jeremy,  110,  183-185; 
Deare  v.  Attorney-General,  1  Y.  &  Coll.  197,  205,  206.  Where  the 
discovery  sought  is  not  a  mere  incident  to  the  relief  prayed,  if  the  demur- 
rer be  to  the  latter  only,  it  would  seem  doubtful,  whether  the  demurrer 
would  not  be  bad.  See  Hare  on  Discov.  §  3,  p.  6-8;  Mitf.  Eq.  PI.  by 
Jeremy,  110,  183,  and  notes;  Angell  v.  Angell,  1  Sim.  R.  83,  93.  In 
order  to  prevent  the  operatiqp  of  the  rule,  that  a  demurrer  to  the  relief,  if 
good,  is  a  bar  to  any  discovery,  it  was  formerly  a  practice  to  file  a  Bill  at 
first  for  discovery  only,  and  then,  after  the  discovery  obtained,  by  amend- 
ing the  Bill,  to  try  the  title  to  relief.  But  this  practice  is  now  discounte- 
nanced, except  in  cases,  where  it  is  clear,  that  the  proper  relief  is  to  be 
had  in  Equity;  and  then  an  amendment  will  be  allowed.  See  Mitf.  Eq. 
PI.  by  Jeremy,  178,  note  (n)  ;  Hare  on  Discov.  22-24  ;  Butterworth  v. 
Bailey,  15  Yes.  363 ;  Whitworth  v.  Davis,  1  Yes.  &  Beam.  23 ;  Lousada 
V,  Templer,  2  Russ.  R.  564,  665 ;  Severn  v.  Fletcher,  5  Sim.  457 ;  Fri- 
etas  V.  Don  Santos,  1  Y.  &  Jerv.  577  ;  Jackson  v.  Strong,  13  Price,  494. 

1  King  V.  Heming,  9  Sim.  R.  59. 

2  Dcsborough  v.  Curlewis,  3  Younge  &  CoU.  175,  178. 
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tie  the  Court  to  retain  the  Bill  for  relief,  if  the  discov- 
ery should  be  eflfectual ;  otherwise,  it  will  be  demurra- 
ble. Thus,  for  exam])le,  if  a  plaintiflf  should  seek  to 
obtain  a  discovery  from  the  defendant  of  a  l)ond  lost  or 
destroyed,  and  also  relief  consequent  upon  the  discov- 
ery, he  is  required  to  make  a  suggestion  in  his  Bill, 
that  without  such  discovery  he  has  not  evidence  sufli- 
cient  to  maintain  a  suit  at  law  ;  and  also  to  annex  an 
affidavit  of  the  loss  or  destruction  of  the  l)ond ;  for  if 
it  is  not  lost  or  destroyed,  or  if  he  has  other  sufficient 
evidence  to  establish  its  contents  in  proof,  his  proper 
remedy  is  at  law  ;  and  ibr  want  of  such  averments, 
his  Bill  would  be  demurrable.^ 

§  314.  What  constitutes,  in  the  sense  of  the  rule, 
a  prayer  for  relief,  is  a  matter  of  some  nicety;  for 
there  arc  some  kinds  of  ecjuitable  relief,  which  may  be 
sought  by  a  Bill,  whose  main  object  is  the  discovery  of 
evidence,  and  where  the  refusal  of  that  relic^f  would 
not  be  decisive  against  granting  the  discovery.'  Lord 
Rcdesdale  has  said,  that  to  administer  to  the  ends  of 
justice,  without  pronouncing  any  judgment,  which  may 
aflect  any  rights,  the  Courts  of  Equity,  in  many  cases, 
com])el  a  discovery,  wlii(rh  may  enable  other  Courts 
to  decide  on  the  subject.^  This  suggestion,  |MThaps, 
furnishes  the  means  of  defining  the  sort  of  relief,  which 
is  within  the  contemplation  of  the  rule.  The  Court 
cannot  pronounce  any  jud<>:ment  on  the  rights  of  the 
parties,  except  U|)on  a  hearing  of  the  cause.  It  would 
seem,  therefore,  to  follow,  that  if  any  exercise  of  the 

•  Milf.  Eq.  PJ.  by  Jfrvmy.  I'JI.  l-V*;  1  Story  on  K^jiiiiy  Jiirisp. 
4  81-80;  Walmslcy  v.  ThiM,  I  Vvs.  313,315;  Wliiifif.lil  r.  Fuuhkii,  1 
Vet.3fh2;  Anto,  ^*JHH;  FhhIIlv  v.  Iliiule,  1  l\lcn,  \i.  2\\.  Hut  ilu* 
objeciion  will  lie  waived  by  a  ^oiitTal  aribwcr.     Ibiil.     Slx*  \hU\  ^  301. 

V  Hare  on  DiMovery,  1*J,  13. 

3  Mitf.  Eq.  PI.  by  Jeremy,  ltt». 
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jurisdiction  of  the  Court  is  prayed,  which  involves  the 
necessity  of  a  hearing,  and  a  decree  or  a  decretal  order 
on  those  rights,  the  suit  is  thereby  rendered  a  suit  for 
relief,  and  is  liable  to  all  the  incidents  of  that  proceed- 
ing. On  the  other  hand,  if  the  assistance,  which  is 
prayed  in  addition  to  the  discovery,  be  such  as  the 
Court  will  give  without  a  hearing  of  the  cause,  and  no 
decree  or  decretal  order  be  necessary  on  any  rights,  as 
no  judgment  on  any  rights  is  required,  the  rule  would 
seem  to  be  inapplicable.^ 

§  316.  This  distinction  may  be  illustrated  by  a  few 
common  examples.  It  is  a  natural,  if  not  a  necessary, 
incident  to  the  usefulness  of  a  Bill  of  Discovery,  that, 
in  the  mean  time,  and  until  the  discovery  is  obtained, 
the  proceedings  in  the  suit  at  law  should  be  stayed ; 
for  otherwise  the  discovery  might  be  wholly  fruitless. 
Hence,  Bills  of  Discovery  usually  contain  a  prayer  for 
an  injunction,  until  the  discovery  is  obtained.  In  one 
sense,  this  is  a  prayer  for  relief.  But  it  being  relief, 
which  is  granted  upon  motion,  without  any  hearing  of 
the  rights  or  merits  involved  in  the  cause,  it  does  not 
fall  within  the  scope  of  the  rule.*  So,  a  prayer  for  a 
commission  to  examine  witnesses,  infirm,  or  abroad, 
or  to  perpetuate  the  testimony  of  witnesses,  may  be 
added  to  a  Bill  of  Discovery,  and  does  not  make  it  a 
Bill  for  relief  within  the  rule ;  for  in  neither  of  these 
cases  is  the  cause  ever  brought  to  a  hearing.*  So,  a 
prayer  for  the  production  of  deeds  in  Court,  of  which 
a  discovery  is  sought,  is  not  such  a  prayer  for  relief; 


^  Hare  on  Discov.  12  ;  Ante,  §  17. 

^  Hare  on  Discov.  14  ;  Eden  on  Injunct.  78,  79. 

3  Hare  on  Discov.  12,  13 ;  Noble  v.  Garland,  19  Ves.  376 ;  King  v. 
Allan,  4  Madd.  R.  247 ;  Thorpe  v,  Macaaley,  6  Madd.  R.  218 ;  Hall  v, 
Hoddesden,  2  P.  Will.  162 ;  Vaughan  v.  Fitzgerald,  1  Sch.  &  Lefr.  316 ; 
Angell  V.  Angell,  1  Sim.  R.  83,  93.    See  Ante,  §  303. 
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for  it  is  merely  incidental  to  the  discovery,  and  may  be 
obtained  upon  motion,  where  the  Bill  is  for  discovery 
only.^  Nor  would  a  prayer,  that  the  deeds  or  p(i])ers 
sought  to  be  discovered,  when  discovered,  should  be 
produced  as  evidence  at  the  trial,  be  deemed  a  prayer 
for  relief ;  for  it  is  a  necessary  part  of  the  order  of  the 
Court  upon  Bills  for  discovery  of  deeds  and  papers  in 
aid  of  a  trial  at  law.^ 

^316.  On  the  other  hand,  if  a  Bill  of  Discovery  con- 
tains the  formal  prayer  for  general  relief,  that  the  [ilain- 
tiff  "may  have  such  further  and  other  relief,  as  the 
circumstances  of  the  case  may  recpiire,  and  to  the 
Court  may  seem  meet;"  that  would  l)e  construed  to 
make  it  a  Bill  for  relief.^  So,  a  prayer,  in  praying 
process,  that  the  defendant  may  abide  such  order  and 
decree,  as  the  Court  shall  think  ])roper  to  make,  has 
been  held  to  be  a  prayer  for  relief;  but  this  seems 
to  be  (juestionable  in  its  principle/  So,  any  s|>ecial 
prayer,  that  will  reciuire  the  cause  to  be  brought  to  a 


'  Hire  on  Discos.  15;  Parker  v.  Hay,  5  Madd.  65;  ('ruw  v.  Tyirell, 
9  Madd.  408. 

•  Hare  on  I)i«»ov.  IR. 

*  Cooper,  Kij.  PI.  5S,  I^h  :  Hnrc  on  Disrov.  Ifi,  17,  H;  Barlon,  Suit 
in  Eq.  55,  note  (I) ;  Aniroll  v.  We»troinbe,  0  Sim.  K.  3<K  The  aiithori- 
tiet  do  not  seem  to  lie  quite  consibtont  on  this  subject.  In  Whituorth  r. 
Gouldinp,  1  V^x,  Ahridt?.  II;  S.  <*.  2  P.  Will.  5^11,  the  Hili  was  for  adi.s- 
coTery,  and  C(>[itainp<i  a  prayer  for  irencral  relief;  and  on  demurrer  to  the 
relief,  the  f*ourt  held  the  (h'liiurn'r  hud  ;  lN.rau8<^  the  Hill  waM  a  mere  Hill 
for  discovery.  Hnindnn  v.  Sands.  *2  Vfs.  jr.  511.  si^'rim  to  rocouni?.^*  the 
■ame  doctrine.  So  dtM't*  KiNlfrt^rs  r.  Scott,  *i  MoHoy.  K.  A'M*.  Thr  case 
of  Roee  r.  Gannel,  3  Aik.  i'MK  is  thr  othrr  way.  Ho  is  Allan  v.  ('o|>c- 
land,  A  Price,  K.  5'J'J ;  and  .Ainhury  r.  Jones.  1  Yuunpf%  K.  T.Mi ;  and 
Anfrell  r.  Wcstcomhe.  U  Swn.  U.  30;  and  Mclhsh  r.  Hichardt»on.  12 
Price,  R.  531. 

<  Rose  r.  Conncl,  3  Alk.  'I3U;  Amhury  r.  Jones,  I  Younjyc.  U.  199; 
James  v.  Herriutt,  t(  Smi.  H.  ft'JH.  i'vntra,  Anfrcll  v.  WestcomlN',  (i  Sim. 
R.  30.  8i*e  Haki^r  r.  Hraniai,  7  Simons,  R.  17  ;  Schropp|>el  r.  Hedtield, 
5  Paige,  K.  *J45;  Mrlniire  v.  Trustees  of  Union  Collee<^«  ^  Paige,  R. 
949,  943. 

EQ.  PL.  44 
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hearing,  will  be  deemed  a  prayer  for  relief;  as,  that 
the  copy  of  a  will  may  be  decreed  to  be  a  true  copy.^ 
But  a  prayer  "  to  stand  by  and  abide  such  order  "  as 
to  the  Court  shall  seem  meet,  without  adding  the  word 
decree,  would  not  be  deemed  a  prayer  for  relief,  but 
merely  for  such  an  order,  as  is  consistent  with  the 
general  scope  of  the  case  made  by  the  Bill.*  Why 
an  equally  liberal  interpretation  should  not  prevail,  if 
the  word  decree  be  added,  and  yet  it  is  obvious,  that 
the  party  seeks  no  other  relief,  than  what  may  proper- 
ly be  given  upon  a  mere  Bill  of  Discovery,  it  is  not 
very  easy  to  say. 

^  317.  In  regard  to  the  frame  of  a  Bill  of  Dis- 
covery, it  may  be  generally  stated,  that  it  must  clearly 
show,  that  it  is  brought  by  persons,  and  for  objects, 
and  under  circumstances,  entitling  it  to  be  maintained 
by  the  Court.  One  of  the  fundamental  rules  of  this 
branch  of  Equity  Jurisprudence  is,  that  the  plaintiff  is 
entitled  only  to  a  discovery  of  what  is  necessary  to 
maintain  his  own  title ;  as,  for  example,  of  deeds  under 
which  he  claims.  But  he  is  not  entitled  to  have  a  dis- 
covery of  the  title  of  the  other  party,  from  whom  he 
seeks  the  discovery.*     Hence  it  may  be  stated,  as  a 

1  See  Vaughan  v.  Fitzgerald,  1  Sch.  &  Lefr.  316. 

'  Baker  v.  Braroat,  7  Simons,  R.  17.  See  also  Schroeppel  v.  Redfield, 
6  Paige,  R.  245 ;  Mclnlire  v.  Trustees  of  Union  College,  6  Paige,  R. 
242,  243. 

3  Cooper,  Eq.  PI.  58;  Mitf.  Eq.  PI.  by  Jeremy,  190,  191;  2  Story  on 
Eq.  Jurisp.  §  1490.  Mr.  Wigrara,  in  his  work  on  Points  in  the  Law  of 
Discovery  (p.  15,  2d  edit.),  states  the  proposition  thus ;  **  It  is  the  right, 
as  a  general  rule,  of  a  plaintiff  in  Equity,  to  exact  from  the  defendant  a 
discovery  upon  oath  as  to  all  matters  of  fact,  which,  being  well  pleaded  in 
a  Bill,  are  material  to  the  plaintiff's  case,  about  to  come  on  for  trial,  and 
which  the  defendant  does  not  by  his  form  of  pleading  admit.''  He  adds 
(p.  15,  and  p.  261,  2d  edit.),  **  The  right  of  a  plaintiff  in  Equity  to  the 
benefit  of  the  defendant's  oath  is  limited  to  a  discovery  of  such  material 
facta,  as  relate  to  the  plaintiff's  case  ;  and  does  not  extend  to  a  discovery 
of  the  manner,  in  which  the  defendant's  case  is  to  be  exclusively  estab- 
lished, or  to  evidence  which  relates  exclnsively  to  his  case." 
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general  rule,  that  the  Bill  must  show  such  a  case,  as 
renders  the  discovery  material  to  the  plaintiff  in  the 
Bill,  to  support  or  defend  a  suit.' 

^  318.  In  the  next  place,  the  Bill  should  show,  that 
the  plaintiff  has  a  title  and  interest,  and  what  that 
title  and  interest  are,  in  the  subject-matter,  resijecting 
which  the  discovery  is  sou<;;ht ;  for  a  mere  stranger 
cannot  maintain  a  Bill  for  the  discovery  of  another^s 
title.*  So,  the  title  and  interest  must  be  shown  to  be 
present  and  vested;  for,  where  the  plaintiff  in  his  Bill 
shows  only  the  prolmbility  of  a  future  title  or  interest 
upon  an  event,  which  may  never  happen,  he  has  no 
right  to  institute  any  suit  concerning  it,  either  for  dis- 
covery or  for  relief.^  But  if  the  plaintiff  shows  a  com- 
plete title  or  interest,  although  it  is,  or  may  be  litigated, 
that  will  be  sufficient ;  for  its  validity  cannot  be  ascer- 
tained, until  the  litigation  is  determined.^ 

^  319.  In  the  next  place,  the  Bill  must  not  only 
show  an  interest  in  the  plaintiff  in  the  subject-matter, 
to  which  the  required  discovery  relates ;  and  such  an 
interest  as  entitles  him  to  call  on  the  defendant  for  the 
discovery ;  but  it  must  also  state  a  case,  which  will 
constitute  a  just  ground  for  a  suit  or  a  defence  at  law/ 
The  object  of  the  Court  in  compelling  a  discovery  is, 
to  enable  some  other  Court  to  decide  on  matters  in  dis- 
pute between  the  parties,  the  discovery  of  which  is  mate- 
rial. If  the  Bill  does  not  show  such  a  case,  as  renders 
the  discovery  material  to  support  or  defend  a  suit,  it  is 


>  1  Mont.  Vmx.  Pi.  25'J. 

■  Cooper,  Eq.  PI  &m  ;  Miif.  Eq.  PI.  by  Jeremy.  154-157.  1R7. 

»  Miif.  Eq.  PI.  by  Jeremy,  156,  157;  SackviUc  r.  Ayleworib,  I  Vern. 
105;  Ante,  ^301. 

4  Mitf.  £q.  PI.  by  Jeremy,  157. 

*  Mitf.  £q.  PI.  by  Jeremy,  187 ;  Hare  on  DucoYery,  43 ;  Mcfntyre  v. 
MuKint,  3  John.  Ch.  R.  47. 
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plainly  not  a  case  for  the  interposition  of  the  Court.* 
Therefore,  where  a  plaintiff  filed  a  Bill  for  a  discoverj 
merely  to  support  an  action,  which,  he  alleged  by  his 
Bill,  he  intended  to  commence  in  a  Court  of  Common 
Law ;  although  by  this  allegation  he  brought  his  case 
within  the  jurisdiction  of  a  Court  of  Equity  to  compel 
a  discovery ;  yet  the  Court  being  of  opinion,  that  the 
case  stated  by  the  Bill  was  not  such,  as  would  support 
an  action  at  law,  a  demurrer  was  allowed.  For,  un- 
less the  plaintiff  had  a  title  to  recover  in  an  action  at 
law,  supposing  his  case  to  be  true,  he  had  no  title  to 
the  assistance  of  a  Court  of  Equity,  to  obtain  from 
the  confession  of  the  defendant  evidence  of  the  truth 
of  the  case.*  So,  where,  upon  a  Bill  filed  by  a  credi- 
tor, alleging,  that  he  had  obtained  judgment  against 
his  debtor,  and  that  the  defendant,  to  deprive  him  of 
the  benefit  of  his  judgment,  had  got  into  his  hands 
goods  of  the  debtor  under  pretence  of  a  debt  due  to 
himself,  and  prajdng  a  discovery  of  the  goods,  the  de- 
fendant demurred ;  because  the  plaintiff  had  not  al- 
leged, that  he  had  sued  out  execution ;  and  until  he 
had  so  done,  the  goods  were  not  bound  by  the  judg- 
ment, and  consequently  the  plaintiff  had  no  title  to  the 
discovery ;  and  the  demurrer  was  allowed.* 


I  Mitf.  Eq.  PI.  by  Jeremy,  191,  192;  Leggett  v.  Postley,  2  Paige,  R. 
601 ;  2  Story  on  Eq.  Jurisp.  §  1497 ;  Bishop  of  London  v.  Fylche,  1  Bro. 
Ch.  R.  96;  Selby  v.  Crew,  2  Anst.  504.  Therefore,  if  it  appears  on  the 
face  of  the  Bill,  that  the  plaintiff  is  entitled  to  no  remedy  at  law,  a  dis- 
covery will  not  be  granted ;  for  it  would  be  purely  impertinent.  Rondeau 
».  Wyatt,  3  Bro.  Ch.  R.  155;  Cholmondeley  v.  Clinton,  1  Turn.  &  Russ. 
107. 

*  Debbieg  v.  Lord  Howe,  in  Chancery,  Hilary  Term,  1782,  cited  in 
Mitf.  Eq.  PI.  by  Jeremy,  4th  edit.  p.  187,  note  (j?)  ;  and  in  3  Bro.  Ch.  R. 
155  ;  Wallis  v.  Duke  of  Portland,  3  Yes.  494 ;  Lord  Kensington  o.  Man- 
sell,  13  Ves.  240 ;  Ante,  ^  257,  a ;  Post,  §  558,  659 ;  Neate  v.  The  Duke 
of  Marlborough,  3  Mylne  dL  Craig,  407,  416,  517;  Ante,  §  257,  a. 

3  Mitf.  Eq.  PI.  by  Jeremy,  126,  187,  188.    It  is  laid  down  in  Leggett 
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^  320.  The  Bill  must  also  set  forth  with  reason- 
able certainty  the  title  of  the  plaiiitill';  and  if  it  seeks 
the  discovery  of  deeds  and  accounts,  it  must  also  de- 
scribe them  with  reasonable  certainty.  Therefore  (as 
we  have  seen),  where  a  Bill  stated  generally,  that 
under  some  deeds  of  settlement  in  the  custody  of  the 
defendant,  the  plaintiflf  was  entitled  to  some  estates, 
either  in  fee  or  absolutely,  or  as  tenant  for  life,  or  in 


0.  PcMtley,  a  PiiifTC,  R.  tiOl,  that  when  a  party  asks  the  interpusition 
of  a  Court  of  Iiii}uity  tu  slay  a  proceeding:  at  law,  cither  by  a  temporary 
injunction  or  otherwise,  on  the  {jround,  that  a  discovery  is  necessary  to 
aid  him  in  his  defence,  he  must  not  only  show,  that  the  facts,  as  to  which 
a  discovery  is  sought,  are  material ;  but  he  must  show  afliruiatively  in  his 
Bill,  that  his  right  or  defence  cannot  bo  e^tablislied  at  law  by  the  testi- 
mony of  witnesses,  or  without  the  aid  of  the  discovery  he  seeks.  The 
suae  doctrine  is  stated  in  Celston  v.  Hoyt,  I  John.  Ch.  U.  515,  518  (2 
Story  on  Eq.  Jurisp.  §  1105,  note  S.  (*.),  and  Seymour  v,  Seymuur,  1  John. 
Ch.  R.  411.  Hut  it  is  material  to  state,  that  both  of  thesis  l:ist  cases  were 
Bills  seeking  relief,  .'is  well  as  for  discovery  ;  an<I  therefore  fall  within  the 
principle  of  Russell  v.  Clarke's  Ex'n*,  7  ('ranch,  HO,  which  decides,  that 
if  a  party  seeks  to  withdraw  the  suit  from  a  <'(»urtof  Law  to  Equity, 
upon  the  ground  (»f  a  discovery,  that  discovery  must  be  established  by  the 
answer  in  order  to  entitle  the  Court  to  maintain  the  Hill  for  relief.  See 
also  Ijoight  r.  Mor^'an,  1  John.  Cas.  120.  i^ut  this  by  no  means  estab- 
lishes the  doctrine,  that,  if  the  Hill  is  for  di:>coverY  only,  it  is  iit-cessary  to 
aver,  that  the  party  cannot  otherwise  establish  his  defence  at  law.  'I'ben> 
dops  not  appear  to  he  any  such  doctrine  in  the  English  Courts  of  Kf]uity. 
On  ihc  contrary,  it  is  laid  down,  that  a  party  may  maintain  a  Hill  of  Dis- 
roTcry,  not  only  when  he  is  destitute  of  other  evidence  to  establish  his 
rase,  hut  also  to  niil  sncli  evidence,  or  tu  render  it  unnecessary.  See 
Harp  on  Discovery.  1,  110;  Montairne  r.  Dndman,  2  Ves.  3f)h ;  Wigram 
nn  Ihncov.  1.  5,  *J5;  Hrcreton  v.  (tamul,  2  Atk.  Sll ;  Finch  v.  Finch,  3 
Ves.  Vi'i.  I^ird  Redesdale  lays  it  down,  that  *'  the  plaintifl'may  rctpiiro 
this  discovery,  either  l>ecausf'  he  cannot  prove  the  facts,  or  in  aid  of  proof 
and  to  avoid  expense.**  Mitf.  Eq.  PI.  by  Jeremy.  307.  Mr.  (.'ban- 
cellor  Walworth,  in  March  o.  Davison.  0  Paige,  R.  5H0,  expressly  over- 
ruled the  doctrine.  ^%hich  he  was  supposed  by  the  reporter  to  ha\e  held 
in  liCggeU  V.  Postlry.  v»  Paige,  R.  fiOl ;  Ante,  §  311  ;  Post,  -}  3vJI,  a, 
H45.  In  Karl  of  (;ienuall  V.  Fraz«T.  \i  Hare.  R.  !H»,  105,  Mr.  Vice- 
('hancellor  Wiurani  sai<l ;  *'The  plaintifl*  is  in  this  (.'ourt  entilleil  to  an 
ansm-er  from  the  defendant,  not  only  in  res|N*ct  to  facts,  which  he  cannot 
otherwise  prove;  hut  also  as  to  facts,  thf*  admission  of  which  ^%itl  relievo 
him  from  the  necessity  of  adducing  proof  from  other  sources." 
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tail  in  possession,  or  in  some  other  manner,  as  by  the 
deeds  in  the  custody  or  power  of  the  defendant  would 
appear,  and  prayed  a  discovery  thereof;  upon  demur- 
rer, the  Bill  was  held  bad  for  vagueness  and  uncertain- 
ty, and  was  to  be  treated  as  a  mere  fishing  Bill.^ 

^  321.  The  Bill  must  also  state,  that  the  discovery 
is  asked  for  the  purpose  of  some  suit  brought,  or  in- 
tended to  be  brought;  for  otherwise  it  will  not  be 
maintained,  as  Courts  of  Equity  do  not  grant  a  dis- 
covery to  gratify  mere  curiosity,  but  to  aid  some  legal 
proceeding.^  It  must  also  set  forth  with  reasonable 
certainty  the  nature  of  the  suit,  which  is  brought,  or 
if  not  brought,  the  nature  of  the  claim  or  right,  to 
support  which  the  suit  is  intended  to  be  brought,  and 
against  whom,  in  particular,  it  is  to  be  brought.  If, 
for  example,  a  claim  for  duties  is  made,  it  ought  to  be 
stated  how,  and  in  what  right,  they  are  claimed.  Lord 
Eldon  has  spoken  in  an  emphatic  manner  upon  this 
subject.  "That,  where  the  Bill"  (said  he)  "avers, 
that  an  action  is  brought,  or,  where  the  necessary 
effect  in  law  of  the  case  stated  by  the  Bill  appears  to 
be,  that  the  plaintiff  has  a  right  to  bring  an  action,  he 
has  a  right  to  a  discovery,  to  aid  that  action,  so  alleged 
to  be  brought,  or  which  he  appears  to  have  a  right 
and  an  intention  to  bring,  cannot  be  disputed.  But 
it  has  never  yet  been,  nor  can  it  be,  laid  down,  that 
you  can  file  a  Bill,  not  venturing  to  state,  who  are  the 
persons,  against  whom  the  action  is  to  be  brought ;  not 
stating  such  circumstances  as  may  enable  the  Court, 
which  must  be  taken  to  know  the  law,  and  therefore 
the  liabilities  of  the  defendants,  to  judge;  but  stating 
circumstances ;  and  averring,  that  you  have  a  right  to 


1  Ryves  v.  Ryves,  3  Ves.  jr.  343  ;  Ante,  §  245. 
3  Cardale  v.  Watkins,  5  Madd.  18. 
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an  action  against  the  defendants,  or  some  of  them. 
That  of  necessity  admits,  that  some  of  the  defendants 
may  be  only  witnesses ;  and  against  them  there  is  no 
right  to  file  such  a  Bill.  The  fraud  (in  this  case)  is 
not  charged  as  against  the  third  partner.  If  you  had 
said,  that  by  reason  of  the  combination  it  was  so  man- 
aged,  that  you  could  not  bring  an  action,  and  there- 
fore there  ought  to  be  an  account  of  the  fees  in  this 
Court,  it  might  have  been  so  shaped.  So,  you  might 
allege,  perhaps,  that  the  person  entering  goods  of  an 
alien  in  the  name  of  a  natural  subject,  would  be  liable 
at  law  to  pay  the  alien  duty:  or  you  might  state,  that 
an  indindual  enters  goods  in  his  own  name,  knowing 
them  to  be  the  goods  of  an  alien  ;  and  who  therefore  is 
liable  to  an  account.  But  you  must  state,  who  the 
individual  is;  for  you  have  no  right  to  a  discovery 
except  against  the  person,  against  whom  you  aver, 
that  you  mean  to  bring  the  action."' 

^  322.  In  regard  to  the  nature  of  the  suit  also,  the 
ground  is  equally  clear;  for  there  are  certain  sorts  of 
suits,  in  res|)ect  to  which  a  Court  of  Equity  will  not 
interfere,  or  give  aid  by  way  of  discovery ;  as,  for  ex- 
ample, a  suit  for  a  penalty,  or  a  forfeiture,  or  in  aid  of 
a  writ  of  mandamuSy  or  of  a  criminal  prosecution.' 
Where  the  Bill  is  brought  before  any  action,  it  is  usual 
to  aver  in  the  Bill,  that  the  discovery  of  the  facts  is 
necessary  to  enable  the  party  to  commence  his  suit 
right.' 

§  323.  In  the  next  place,  the  Bill  must  generally 
show,  that  the  defendant  has  some  interest  in  the  sub- 


>  Mayor  of  Iiondon  v.  I-cvy,  ft  Vefi.  398. 

*8  Story  on  Ki\.  Jiixisip.  <§  141M  ;  MonUjruc  r.  Dudmau,  2  Vrn.  398; 
LeggeU  r.  PuBtley,  H  Vsi^c,  5ini  ;  Poht.  ^  653. 

3  Moodelay  v.  Morton,  1  Bro.  Ch.  K.  170.  471 ;  S.  C.  S2  Dick.  052.  Sec 
Hue  on  DiacoT.  51,  110. 
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ject-matter  of  the  discovery ;  for,  if  he  is  a  mere  wit- 
ness, the  Bill  cannot  ordinarily  be  maintained  against 
him.^  If  the  Bill  alleges,  that  the  defendant  has  a 
claim  to  such  an  interest,  and  states  it,  that  will  be 
sufficient  to  prevent  a  demurrer,  although  in  fact  the 
defendant  has  no  interest.  But,  then,  the  plaintiff 
may  avail  himself  of  the  objection  in  another  form.* 

^  324.  And  it  will  not  in  all  cases  be  sufficient  to 
show  by  the  Bill,  that  both  the  plaintiff  and  defendant 
have  an  interest  in  the  subject-matter  of  the  suit.  But, 
if  the  right  to  discovery  arises  from  any  privity  of  title 
between  tfiem,  there  must  be  an  averment  in  the  Bill 
of  that  privity,  and  what  its  true  nature  and  character 
are,  with  reasonable  certainty.^ 

^  324,  a.  In  the  next  place,  it  must  be  shown,  upon 
the  face  of  the  Bill,  that  the  discovery  is  material  to 
the  defence  at  law  of  the  party,  seeking  the  discovery, 
and  how  and  in  what  manner  it  is  material.^  But  it  i  s 
not  necessary  to  aver,  that  the  discovery  is  absolutely 
necessary  or  indispensable  to  that  defence.  It  vnll 
be  sufficient  to  state  and  show,  that  it  is  material  evi- 
dence.* Thus,  for  example,  it  is  not  necessary  to  al- 
lege in  the  Bill,  that  the  plaintiff  has  no  other  witness 
or  evidence  to  establish  at  law  the  facts  of  which 
the  discovery  is  sought ;  for  he  is  entitled  to  it,  if  it 
be  merely  cumulative  evidence  of  material  facts.®  It 
would  be  otherwise,  if  the  Bill  should  not  only  ask  dis- 


1  Mayor  of  London  v.  Levy,  8  Ves.  404,  405;  Dineley  v.  Dineley,  2 
Atk.^94;  Whitworlht;.  Davis,  1  Ves.  &  B.  550. 

2  Milf.  E^.  PI.  by  Jeremy,  181 ;  2  Story  on  Eq.  Jurisp.  §  1499. 

3  Mitf.  Eq.  PI.  by  Jeremy,  189,  190. 

^  Lane  v.  Stebbins,  9  Paige,  R.  692 ;  March  v.  Davison,  9  Paige,  R. 
580 ;  Post,  §  845 ;  Many  «.  Beekman  Iron  Company,  9  Paige,  R.  188  ; 
Ante,  ^  319  and  note ;  Mitf.  Eq.  PI.  by  Jeremy,  307. 

5  Ibid. 

e  Ibid. 
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covcry,  but  should  ask  relief  in  Equity ;  for  in  the  lat- 
ter case  the  Bill  would  seek  to  withdraw  the  whole 
jurisdiction  from  the  proper  Court  of  Law,  and  to  give 
it  to  the  Court  of  Equity.* 

^  325.  In  the  next  place,  the  Bill  should  set  forth 
in  particular  the  matters,  to  which  the  discovery  is 
sought ;  for  the  other  party  is  not  bound  to  make 
answer  to  vague  and  loose  surmises.  On  this  account, 
where  a  Bill  of  Discovery  was  brought  by  an  execu- 
trix, stating  generally,  that  a  demand  had  been  made 
upon  her,  as  executrix,  by  the  defendant,  which  she 
had  refused  to  pay,  and  he  had  sued  her  therefor ;  and 
that  the  executrix  knew  nothing  of  the  demand  of  her 
own  knowledge ;  but  Ixjlieved  it  to  be  unjust,  because 
the  defendant  took  no  measures  to  liquidate  it  in  the 
testator's  lifetime,  and  did  not  produce  any  vouchers ; 
and  that  she  could  not,  without  a  discovery  of  all  the 
facts,  safely  proceed  to  a  trial  at  law  in  the  suit ;  and 
prayed  a  discovery ;  it  was  held,  that  the  Bill  was  bad, 
and  was  a  mere  fishing  Bill,  amounting  only  to  a 
statement,  that  the  executrix  was  sued  at  law,  and 
did  not  show  for  what,  and  therefore  asked  a  discovery 
beforehand,  although  she  had  reason  to  conclude,  that 
the  suit  was  u{X)n  some  groundless  pretence.  It  set 
forth  no  facts,  material  to  a  defence  at  law,  and  mere- 
ly sought  a  discovery  of  the  grounds  of  the  suit  at 
law.' 


I  Ibid. 

»  Newkirk  v.  Willptt,  2  Cain.  Cm.  in  Krr.  2%.    See  'a\m)  Frictas  r. 
Don  Santos,  1  Y.  6l  Jrrv.  577. 
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CHAPTER  VIII. 


BILLS    NOT    ORIGINAL. 


^  326.  Bills  not  original,  as  we  have  seen,  pre- 
suppose a  suit  to  have  been  already  commenced  and 
litigated  between  the  same  parties  in  regard  to  the 
same  subject-matter,  and  they  are  properly  of  two 
classes.  (1.)  Such  as  are  an  addition  to,  or  a  con- 
tinuance, or  a  dependency,  of  the  original  Bill.*  Or 
(2.)  Such  as  are  brought  for  the  purpose  of  cross  liti- 
gation, or  of  controverting,  or  suspending,  or  reversing 
some  decree  or  order  of  the  Court,  or  of  carrying  it 
.  into  execution.^  The  former  class  furnishes  the  means 
of  supplying  the  defects  of  a  suit,  of  continuing  it,  if 
abated,  and  of  obtaining  the  benefit  of  it.  These 
means  are  :  (  1.)  By  a  Supplemental  Bill.  (2.)  By 
an  original  Bill,  in  the  nature  of  a  Supplemental  Bill. 
(3.)  By  a  Bill  of  Revivor.  (4.)  By  an  original  Bill 
in  the  nature  of  a  Bill  of  Revivor.  (5.)  By  a  Bill 
of  Revivor  and  Supplement.  The  second  class  in- 
cludes: (1.)  A  Cross  Bill.  (2.)  A  Bill  of  Review. 
(3.)  A  Bill  to  impeach  a  decree  upon  the  ground  of 
fraud.  (4.)  A  Bill  to  suspend  the  operation  of  a  de- 
cree. (5.)  A  Bill  to  carry  a  former  decree  into  exe- 
cution. (6.)  A  Bill  partaking  in  some  measure  of 
the  character  of  some  one  or  more  of  both  of  these 
classes  of  Bills  ;  such  as  a  Bill  in  the  nature  of  a  Sup- 
plemental Bill,  or  in  the  nature  of  a  Bill  of  Revivor, 


1  Ante,  §  16,  20. 

8  Ante,  §  16,  20 ;  Post,  §  332-388. 
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or  in  the  nature  of  a  Bill  of  Review,  and  other  of  a 
kindred  character.*  It  may  be  proper  to  give  a  sketch 
of  the  frame  and  objects  of  each  of  these  classes  and 
varieties. 

§  327.  Before,  however,  entering  upon  the  consider- 
ation of  these  diilerent  sorts  of  Bills,  it  may  be  useful 
to  make  some  preliminary  statements,  which  will  serve 
more  fully  to  unfold  their  nature  and  character ;  and 
in  this,  and,  indeed,  in  all  the  subsequent  explanations 
of  these  varieties  of  Bills,  recourse  must  be  almost  ex- 
clusively had  to  the  admirable  treatise  of  Lord  Redes- 
dale.' 

§  328.  A  suit  may  l)e  defective  in  its  original  struc- 
ture, either  from  the  want  of  a  full  statement  of  the 
material  facts,  or  from  the  want  of  proper  parties,  or 
from  the  want  of  asking  suitable  discoveries,  or  from 
other  like  defects,  where  no  event  has  occurn^d  sub- 
sequent to  the  institution  of  the  suit,  anectin<^  the 
rights  or  interests  of  the  parties.  In  such  a  case,  as 
we  shall  presently  see,  the  defect  may  be  cured  either 
by  an  amendment  of  the  Bill,  or  by  a  supplemental 
Bill,  under  the  circumstances,  which  will  be  hereafter 
stated.'  On  the  other  hand,  a  suit  may  Ix^  perfect  in 
its  institution ;  and  yet,  by  some  event,  subsecjuent 
to  the  filing  of  the  original  Bill,  it  may  l)ecome  (le- 
fectite^  so  that  no  proceeding  can  l)e  had,  either  as  to 


I  Ante,  §  20,  SI ;  Pobt,  $  3HH-  13*2. 

*  A  very  Ivgc  ftortion  of  the  following  remarks,  as  to  these  diflbrcnt 
kinds  of  Bills,  is  bom i wed  froin  I^rd  Uede8<l ale's  Treatise,  with  htth; 
more  than  an  ciorasional  vcrhal  alteration.  I  have  not  the  presumption  to 
■uppoac,  that  upon  so  roniplicated  a  subjeet  I  could  add  any  thiu>r  to  tho 
remarks  of  this  i;reat  Master  in  K<<}uity,  u|M>n  whose  work  l\\v  liiuhcst 
eulofpy  was  pronounced  by  Tjord  KIdon.  in  Moyd  o.  Johnes,  n  Ves.  54. 
Occasionally  I  have  copied  from  Mr.  f'oupcr,  where  his  explanations  were 
more  full  and  satisfactory- 

3  Milf.  Eq.  PI.  by  Jeremy,  55,  61 ;  Post,  ^  333-335. 
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the  whole,  or  as  to  some  part  thereof,  with  effect ;  or 
it  may  become  abated^  so  that  there  can  be  no  pro- 
ceeding at  all,  either  as  to  the  whole,  or  as  to  a  part 
thereof.^  The  first  is  the  case,  when,  although  the  par- 
ties to  the  suit  remain  before  the  Court,  some  event, 
subsequent  to  the  institution  of  the  suit,  has  either  made 
such  a  change  in  the  interest  of  those  parties,  or  given 
to  some  other  person  such  an  interest  in  the  matters 
in  litigation,  that  the  proceedings,  as  they  stand,  can- 
not have  their  full  effect,^  The  other  is  the  case, 
when  by  some  subsequent  event  there  is  no  person 
before  the  Court,  by  whom,  or  against  whom,  the  suit 
in  the  whole  or  in  part  can  be  prosecuted.^ 

^  329.  It  is  not  very  accurately  ascertained  in  the 
books  of  practice,  or  in  the  reports,  in  what  cases  a 
suit  becomes  defective  without  being  absolutely  abated ; 
and  in  what  cases  it  abates,  as  well  as  becomes  defec- 
tive.* But,  upon  the  whole,  it  may  be  coUected,  that 
if,  by  any  means,  any  interest  of  a  party  to  the  suit  in 
the  matter  in  litigation  becomes  vested  in  another,  the 
proceedings  are  rendered  defective,  in  proportion  as 
that  interest  affects  the  suit ;  so  that,  although  the 
parties  to  the  suit  may  remain  as  before,  yet  the  end 
of  the  suit  cannot  be  obtained.*  Thus,  for  example, 
if  the  party  become  bankrupt  pending  the  suit,  then, 
according  to  the  practice  of  Chancery,  the  suit  will  be 
held  to  be  defective  ;  but  the  bankruptcy  does  not 
cause  an  abatement.^  And  if  such  a  change  of  interest 
is  occasioned  by,  or  is  the  consequence  of,  the  death 


I  Mitf.  Eq.  PI.  by  Jeremy,  56;  Post,  §  334,  337. 
»  Ibid.  3  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  56, 57,  and  the  cases  there  cited ;  Gilb.  For. 
Rom.  176  ;  Post,  ^  349  and  note. 

5  Ibid. 

6  Lee  V.  Lee,  1  Hare,  R.  617,  621 ;  Post,  ^  349  and  note. 
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of  a  party,  whose  interest  is  not  determined  by  his 
deatli,  or  by  the  marriage  of  a  female  plaintifl*,  the 
proceedings  become  likewise  abated  or  discontinued, 
either  in  part,  or  in  the  whole.  For,  as  far  as  the 
interest  of  a  party  dying  extends,  there  is  no  longer 
any  person  l)efore  the  Court,  by  whom  or  against 
whom  the  suit  can  be  prosecuted  ;  and  a  married 
woman  is  incapable  by  herself  of  prosecuting  a  suit.^ 

^  330.  There  is  the  same  want  of  accuracy  in  the 
books  in  ascertaining  the  manner,  in  which  the  benefit 
of  a  suit  may  be  obtained,  after  it  has  become  defec- 
tive, or  abated,  by  an  event  subse(]uent  to  its  institu- 
tion, as  there  is  in  the  distinction  between  the  cases, 
where  a  suit  becomes  defective  merely,  and  where  it 
likewise  abates.'  It  seems,  however,  clear,  that  if  any 
property  or  right  in  litigation,  vested  in  a  plaintiff, 
is  transmitted  to  another,  the  person,  to  whom  it  is 
transmitted,  is  entitled  to  supply  the  defects  of  the 
suit,  if  it  has  liecome  defective  merely ;  and  to  con- 
tinue it,  or  at  least  to  have  the  benefit  of  it,  if  it  is 
abated.'  It  seems  also  clear,  that  if  any  property  or 
right,  before  vested  in  a  defendant,  Ixxoines  trans- 
mitted to  another  person,  the  plaintiff  is  entitled  to 
render  the  suit  |)erfect,  if  it  has  liecome  defective,  or 
to  continue  it,  if  it  is  abated,  against  the  person,  to 
wliom  that  projKTty  or  right  is  transmitted.^ 

^331.  With  these  explanations,  let  us  now  enter 
upon  the  examination  of  the  varieties  of  Bills  aln*ady 
enumerated,  whose  object  it  is  to  meet  and  to  over- 
come these  difliculties,  arising  from  a  suites  becoming 


>  Mitf.  Eq.  PI.  by  Jeremy.  5A,  57,  and  tlie  canci  there  cited  ;  (>ilb.  For. 
Ron.  176 ;  Post,  $  310  and  note. 

>  Mitf.  Kf|.  PI.  by  Jeremy,  HO,  61,  and  the  euies  there  cited  ;  Post, 
$339-349. 

3  Ibid.  *  Ibid. 
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defective,  or  from  its  becoming  abated,  or  from  both. 
When  a  suit  is  abated,  it  cannot  be  proceeded  in,  until 
there  is,  (according  to  the  technical  phrase,)  a  revivor 
of  it.  When  it  is  merely  defective,  it  may  be  proceeded 
in  without  such  a  technical  revivor,  upon  the  mere 
supply  of  the  defective  facts,  or  defective  parties.* 

^  332.  And,  first,  of  a  supplemental  Bill,  which  is 
merely  an  addition  to  the  original  Bill,  in  order  to  sup- 
ply some  defect  in  its  original  frame  or  structure.^  In 
many  cases,  an  imperfection  in  the  frame  of  the  orig- 
inal Bill,  may  be  remedied  by  an  amendment.'  Gen- 
erally, a  mistake  in  the  Bill  in  the  statement  of  a  fact 
should  be  corrected  by  an  amendment,  and  not  by  a 
right  statement  of  the  fact  in  a  supplemental  Bill.* 
But  the  imperfections  of  a  Bill  may  remain  undiscov- 
ered, while  the  proceedings  are  in  such  a  state,  that 
an  amendment  can  be  permitted  according  to  the 
practice,  of  the  Court ;  *  or  it  may  be  of  such  a  nature, 
having  occurred  after  the  suit  is  brought,  as  may  not 
properly  be  the  subject  of  an  amendment.^  By  the 
practice  of  the  Court,  no  amendment  is  generally 
allowable,  after  the  parties  are  at  issue  upon  the  points 

1  See  Randall  v.  Mumford,  18  Ves.  427,  428  ;  Lloyd  v.  Johnes,  9  Ves. 
64,  55  ;  Harrison  v.  Ridley,  Com.  R.  589 ;  Anon.  1  Atk.  88  ;  Russell  v. 
Sharpe,  1  Ves.  Sc  B.  500.  In  all  these  cases,  when  the  suit  has  become 
abated,  as  well  as  defective,  the  Bill  is  commonly  termed  a  supplemental 
Bill  in  the  nature  of  a  Bill  of  revivor,  as  it  has  the  effect  of  a  Bill  of  revi- 
vor in  continuing  the  suit.     Mitf.  Eq.  PI.  by  Jeremy,  68,  69. 

8  Ante,  §  20;  Mitf.  Eq.  PI.  by  Jeremy,  34,  55;  Hinde's  Pract.  42-45. 

3  Wyatt,  Pr.  Reg.  88 ;  Hinde's  Pract.  42. 

*  Strickland  r.  Strickland,  12  Simons,  R.  253. 

5  Mitf.  Eq.  PI.  by  Jeremy,  55 ;  Rowe  v.  Wood,  1  Jac.  &  Walk.  339 ; 
Hinde's  Piact.  42,  43. 

^  If  it  appears  upon  the  face  of  a  supplemental  Bill,  that  all  the  matters 
alleged  therein  arose  previous  to  the  commencement  of  the  suit,  and 
might  have  been  inserted  by  way  of  amendment  in  the  original  Bill,  the 
defendant  may  demur  to  the  supplemental  Bill.  Stafford  v.  Hewlett,  1 
Paige,  R.  200. 


CH.  viik]  supplemental  bills.  359 

of  the  original  Bill,  and  witnesses  have  been  exam- 
ined.^ Nor  is  it  generally  allowable  to  introduce  into 
the  Bill,  by  amendment,  any  matter,  which  has  hap- 
pened since  the  filing  of  the  Bill.'  In  such  cases,  a 
supplemental  Bill  is  the  appropriate  remedy.'  And 
such  a  supplemental  Bill  may  not  only  be  for  the  pur- 
pose of  putting  in  issue  new  matter,  which  may  vary 
the  relief  prayed  in  the  original  Bill ;  but  also  for  the 
purpose  of  putting  in  issue  matter,  which  may  prove 
the   plaintiff's  right   to  the  relief,  originally  prayed.^ 


>  Milf.  Eq.  PI.  by  JeromVt  55,  325  ;  3  Wooddcs.  Ix»ct.  55,  p.  371  ; 
Wyatt,  Pr.  Reg.  88,  00;  Cooper,  Eq.  PI.  333;  Goodwin  v.  Goodwin,  3 
Atk.  370;  Jones  v.  Jones,  3  Atk.  110,  111 ;  iStafl'ord  v.  Ilowkit,  1  Paige, 
R.  200.  Mr.  Wooddeson  savs,  that  an  amendment  is  not  allowtid  alter 
bremking  open  the  seals  of  the  depositions,  which  is  called  pass»in^  ])uhli- 
ettion  (3  Wooddes.  Lect.  374).  But  the  general  rule  is,  as  stated  by 
Lord  Rcdrsdalc.  However,  in  special  cases,  an  amendment  will  he  al- 
lowed after  witnesses  have  been  examined  In'fore  piil>hcati()n,  and  even 
after  publication,  if  no  witnesses  have  been  examined.  See  Mitf.  Kq.  PI. 
by  Jeremy,  55  and  note,  325  and  note  (r).  See  also  Wright  v.  Howard, 
6  Madd.  R.  106.  In  Colclough  o.  Kvans,  4  Simons,  U.  70,  the  Vice- 
Chincellor  said,  that  the  rule  (before  the  late  orders)  was  not  to  allow  an 
amendment  without  special  leave,  aAer  the  en  use  is  at  i.ssue.  The  same 
rnlo  is  laid  down  in  noti'  (//i)  to  Mitf.  Eq.  PI.  by  Jeremy,  55,  5<),  where 
it  ia  added,  that  after  the  cauw}  is  at  issue  the  Court  will  nut  ^'ive  the 
plaintifT  leave  to  amend,  unlfss  he  shows  not  only  the  materiality  of  the 
proposed  alteration,  but  also  that  he  wa.s  not  in  a  condition  to  have  made 
it  earlier.  The  objection  of  this  qualification  is  to  prt'vent  drlays.  Sec 
also  to  the  same  p«)int,  liongman  r.  ('olliford,  3  Anst.  H07  ;  Kilcourny  v. 
Lee,  4  Madd.  R.  21*2,  and  th>>  other  cases  cited  in  Mitf.  }\a\,  PL  by  Jere- 
my, 55,  5f»,  note  (m).     Sec:  Post,  $  ^^hT*  and  noti'. 

«  Cooper,  K|.  PI.  333  ;  Candler  ».  Peilit,  1  Paijjr,  R.  ir,5  ;  Urown  v. 
Higdon,  1  Atk.  R.  8U1  :  Post,  §  333.  When  a  plaintilf  amendH  his 
Dill  by  the  insertion  of  matters,  which  have  fjccurred  ninrc  thr  libn^;  »f 
tbe  original  Dill,  the  defetidaut,  instr:u!  «»f  pleading  or  demurrini:  to  thi^ 
amended  Dill  on  that  ground,  may,  by  answer  to  the  ammdrd  Hill,  t'hiin 
the  same  benefit,  tb&t  he  would  have  been  rniiih-d  to,  if  ho  hail  pb-adi'd 
or  demurred.  9  .T)anitll.  Ch.  Pract.  ^05.  See  Millijran  ».  Mitrhell,  I 
Mylne  dc.  Crai^:{:{. 

'  Wray  ».  Ilutchinscm,  5  Mylne  &  Keen,  R.  v535 ;  Cromplon  r.  Womb- 
well,  4  Sim.  )u  (;i>H :  Darfuld  v.  Ktlly,  4  Russ.  R.  355;  PnM,  ^^  35:!. 

4  Crompl«n  r.  Wombwell,  4  Sim.  R.  ti*J»  ;  Post.  $  335,  337,  3U3.  41*2, 
4l3,421-4{3. 
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Whenever  a  supplemental  Bill  is  not  a  supplemental 
suit,  but  only  introduces  supplementary  matter,  tho- 
whole  record  constitutes  but  one  cause ;  and  one  re- 
plication and  one  cause  are  to  be  set  down  for  the 
hearing.^ 

§  333.  A  supplemental  Bill  (strictly  so  called)  is,  in 
the  first  place,  proper,  whenever  the  imperfection  in  the 
original  Bill  arises  from  the  omission  of  some  material 
fact,  which  existed  before  the  filing  of  the  Bill,  but  the 
time  has  passed,  in  which  it  can  be  introduced  into 
the  Bill  by  an  amendment.^  This  may  arise  either 
from  the  importance  of  the  fact  not  being  understood 
in  the  preceding  stages  of  the  cause,  and  therefore  not 
being  put  in  issue  ;  or  from  the  fact  itself  not  having 
come  to  the  knowledge  of  the  party,  until  after  the 
Bill  was  filed.  In  either  case,  the  filing  of  a  supple- 
mental Bill  is  not  always  a  matter  of  course  ;  but 
sometimes  special  leave  must  be  asked  of  the  Court ; 
as,  for  example,  when  it  seeks  to  change  the  original 
structure  of  the  Bill,  and  to  introduce  a  new  and  dif- 
ferent case.'     It  may  be  added,  that  a  supplemental 

^  Catton  V.  Carlisle,  5  Madd.  R.  427.  See  Greenwood  v,  Atkinson,  5 
Sim.  R.  628. 

3  Mitf.  Eq.  PI.  by  Jeremy,  65,  61,  325  ;  Wyatt,  Pr.  Reg.  88,  89; 
Hinde's  Pracl.  42,  43,  C  ;  Ante,  §  332. 

3  Colclough  V.  Evans,  4  Sim.  R.  76;  Jones  v.  Jones,  3  Atk.  110; 
Crompton  v,  Wombwell,  4  Sim.  R.  628.  It  is  not  of  course,  in  many 
other  cases,  to  allow  a  supplemental  Bill  to  be  filed  at  any  time.  On  the 
contrary,  the  plaintiff  must  show,  that  he  could  not  have  availed  himself 
of  the  opportunity  of  introducing  the  new  facts  at  any  antecedent  stage 
of  the  cause  by  way  of  amendment ;  or,  that  they  were  of  a  nature  not 
proper  to  be  introduced  by  an  amendment ;  as,  for  example,  events,  which 
had  occurred  since  the  filing  of  the  Bill.  Therefore,  where  a  supple- 
mental Bill  was  filed  after  the  hearing  of  the  original  Bill,  stating  addi- 
tional facts,  which  arose,  and  were  known  to  the  plaintiff,  before  he  filed 
his  original  Bill,  and  praying,  that  other  matters  might  be  taken  into  the 
account  ordered  to  be  taken  before  the  Master  in  the  caji^ ;  the  Court 
held,  that  the  Bill  was  demurrable,  and  that  it  came  in  too  liAte  a  stage  of 

i 
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Bill  will   not  be  pormitted  to  1m;  filed,  whenever  the 
same  end  may  be  obtained  by  an  amendment.^ 


the  proceeding.  The  plain tiflf  should  either  have  amended  his  Bill  on  the 
defendant's  answering  it,  or  at  least  he  should  have  applied  to  the  ('ourt 
for  leave  to  amend,  or  to  file  a  8up])lomental  Bill  in  an  earlier  static  of  the 
proccedinffs.  Swan  v.  Swan,  8  Price,  U.  518,  .Vja  ;  Gilh.  Fdt.  Kom. 
100;  Colclou^h  V.  Evans,  4  Sim.  R.  76  ;  Dias  o.  Merle,  4  Paige,  K.  259. 
But,  although  the  party  has  not,  under  circumt«tanccs  of  this  sort,  a  right 
to  file  a  supplemental  Bill ;  yet  the  Tourt  will  sometimes  n  f/oro  motu 
direct  such  a  Bill  to  be  filed,  if,  upon  the  hearinfTi  the  justice  of  the  case, 
ia  iu  own  opinion,  rcquin's  it  to  be  done.  Mutter  v.  Thauvel,  5  Huss. 
U.  42.  Sec  Wood  v.  Mann,  2  Sumuor,  H.  31<i.  Where  a  suppUfmental 
Bill  is  brought  after  publication  in  the  orii:;inal  cause,  witnesses  cannot 
he  examined  to  any  matter,  which  was  in  issue,  and  not  pntvcd  in  the 
original  cause.  And  if  such  proofs  are  taken,  they  will  not  be  allowed  to 
be  read.  Hiode,  Ch.  Pract.  45;  Bagnal  v.  Ba^jnal,  Vin.  .Vl)ri(ltj.  Chan- 
cery, 439,  pi.  8;  Cockburnc  v.  llussoy,  1  Bidp.  Par.  <*.  501.  In  (Gilbert's 
For.  Rom.  108,  109,  the  Chancery  Practice  on  this  subject  is  shown  to 
have  bad  its  origin  in  the  Civil  Law.  His  remarks  are  also  important  to 
the  more  full  exiuisition  of  the  rea.sons  and  restrictions  of  xhv.  Chanecry 
Prariice.  '*  Acconliiiij  to  the  f'ivil  Law,*'  says  he,  **  the  ]>l:iinlitr,  by 
leave  of  the  i*ourt,  micrht  add  any  now  {Hjsilion  licfore  replication  ;  for  the 
replication  was  tUv  contestation  of  the  answer ;  and  tlierefon;  after  the 
answer  was  cimtfi^tcd,  there  could  be  no  positions,  but  they  went  on  to 
their  prcMifs.  But,  if  any  new  matter  was  di.^^covere*!  after  replication, 
they  might,  by  leave  of  the  Court,  file  a  supplemental  Bill,  touching  any 
matter  of  furt,  that  wa:*  diix^overed  afltT  such  n'plieation  ;  for  the  »u]i]ilo- 
mental  Bill  was  in  the  nature  of  a  new  cause,  which  mi^'bt  l>e  brought, 
by  leave  of  the  Court,  after  the  rnnt'sttntto  littx  in  the  former  eau.se  ;  and 
the  Court  mipht  lengthen  the  time  f<»r  publication,  after  such  supple- 
mental Bill  and  answer  came  in ;  because  the  prolongation  of  the  proba- 
tory term  was  very  much  in  the  breiuit  of  the  Court.  But,  if  the  i^upple- 
roental  Rill  he  moved  for  after  publication,  the  Court  never  gives  them 
leave  to  examine  any  tbint;,  that  was  in  issue  in  the  former  cause,  by  rea- 
■on  of  the  manift^st  danger  of  sulMirnation  «if  perjury,  where  they  h:iv(.>  a 
sight  of  the  examinations  of  the  witncKsi's.  But,  f«)r  matter  of  account, 
there  may  be  a  supjilemental  Bill  after  publication,  iK'cause  they  txamine 
to  such  matters  of  account  before  the  Ma.sU^r  or  deputy  after  pul)hcaiion. 

•  Mitf.  Kit].  PI.  by  Jeremy,  <••».  It  is  not  any  objection  to  a  sujiple- 
menUl  Bill,  which,  by  thf  fomur  practice  of  the  C«»url,  was  ncrt  shury  in 
order  to  obtain  the  object,  that  the  same  pur|iOHe  may  now  bo  attaim-d  by 
a  petition;  for  this  only  gives  the  plainliir  an  cliM'tion,  and  d«N'K  not  de- 
prive him  i»f  the  nuht  to  file  a  supplemental  Bill.  Davii's  r.  Williams, 
I  Sin.  R.  5 ;  Semple  v.  Price,  10  Sim.  R.  *238. 
EQ.    PI..  \6 
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^  334,  A  supplemental  Bill  may  also  be  proper,  in 
order  to  bring  before  the  Court  some  party,  who  is  a 
necessary  party  to  the  proceedings,  and  who  has  been 
omitted  to  be  introduced  at  the  stage  of  the  cause,  in 
which  an  amendment  for  this  purpose  may  be  made.^ 
In  such  a  case,  the  original  defendants  need  not  be 
made  parties  to  the  supplemental  Bill,  unless  they 
have  an  interest  in  the  supplemental  matter,  or  may 
be  affected  by  the  interest  of  the  new  party .^ 

^  335,  Lord  Redesdale,  in  speaking  upon  the  sub- 
ject of  the  necessity  of  supplemental  Bills,  has  re- 
marked ;  "  This  is  particularly  the  case,  where,  after 
the  Court  has  decided  upon  the  suit  as  framed,  it  ap- 
pears necessary  to  bring  some  other  matter  before  the 
Court  to  obtain  the  full  effect  of  the  decision ;  or,  be- 
fore a  decision  has  been  obtained,  but  after  the  parties 
are  at  issue  upon  the  points  in  the  original  Bill,  and 
witnesses  have  been  examined  (in  which  case,  the 
practice  of  the  Court  will  not  generally  permit  an 
amendment  of  the  original  Bill),  some  other  point  ap- 
pears necessary  to  be  made,  or  some  additional  dis- 
covery is  found  requisite."*  Thus,  for  example,  if  new 
charges  are  required  to  be  made,  in  order  to  obtain  a 

And  this  is  from  the  necessity  of  the  thing,  because  the  charge' or  dis- 
charge must  be  made  up  privately  before  the  Master  or  deputy,  and  there- 
fore they  being  in  charge  and  discharge,  the  particulars  of  which  must  be 
proved,  such  accounts  being  now  kept  by  books  or  notes,  and  formerly 
by  scores  or  tallies  one  against  another.  And  therefore  a  supplemental 
Bill  in  matters  of  account  is  seldom  refused.  So,  likewise,  a  supplemental 
Bill  may  be  for  any  fact  discovered  after  publication  passed,  that  was  not 
in  issue  in  the  same  cause,  and  where  such  fact  might  vary  the  decree. 
But,  after  the  decree  is  pronounced  and  enrolled,  it  must  be  by  Bill  of 
review  and  reversal." 

1  Mitf.  Eq.  PI.  by  Jeremy,  61,  62. 

3  Bignall  v.  Atkins,  6  Madd.  R.  369  ;  Ensworth  v.  Lambert,  4  John. 
Ch.  R.  605;  Jones  v.  Jones,  3  Atk.  217  ;  Holdsworth  v.  Holdsworth,  2 
Dick.  R.  799. 

3  Mitf.  Eq.  PI.  by  Jeremy,  56,  66,  and  the  cases  there  cited. 
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further  discovery,  or  a  material  fact  is  reciuired  to  be 
put  in  issue,  which  was  not  in  the  cause  lieforo,  such 
as  a  charge  of  fraud,  or  a  new  title,  the  object  cannot 
be  obtained  but  by  a  supplemental  Bill.^  So,  new  par- 
tics,  when  necessary,  may  be  added  by  a  suppleniental 
Bill,  where  the  proceedings  are  in  a  state,  in  which 
the  object  cannot  l)e  obtained  in  any  other  way.* 

§  33G.  In  the  next  place,  when  new  events  or  new 
matters  have  occurred  since  the  filing  of  the  Bill,  a 
supplemental  Bill  is,  in  many  cases,  the  pro|)er  mode 
of  bringing  them  before  the  Court ;  for,  gencirally,  such 
facts  cannot  be  introduced  by  way  of  amendment  to 
the  Bill.'  But,  here,  we  are  to  understand,  that  such 
new  events,  or  new  matters,  do  not  change  the  rights 
or  interests  of  the  parties  lK*fore  the  Court  (for  then, 
properly  speaking,  the  Bill  is  not  simply  a  sup])lemen- 
tal  Bill),  but  they  merely  refer  to  and  supi)ort  the 
rights  and  inten;sts  already  in  the  Bill.  A  supple- 
mental Bill  may  also  be  brought,  not  only  to  insist 
upon  the  relief  already  prayed  for  in  the  original  Bill ; 


'  Jones  r.  Jones,  3  Atk.  110  :  (niodi^iii  v.  (ioodwin.  3  Atk.  370  ;  Mitf. 
Kq  PI.  by  Jfrciny.  ♦■»'•»;  Cooprr,  K.i.  Pi.  73,  71;  (Jilh.  F«»r.  Horn.  lOH, 
109;  .Staflbni  v.  lioulrtt,  1  P:iii:i?,  U.  ^00. 

*  Jones  V.  Jones,  3  Atk.  110,  and  tin;  ra»u>8  before  eited. 

5  CoopiT,  V^\,  PI.  71  ;  Mitf.  Kij.  PI.  Iiy  Jrroiiiy,  (U,  note  (f ) ;  Hind<>'s 
Ch.  Pracl.  I'J.  13;  3  W»oddrs.  l^rt.  33.  p.  37ri ;  (liib.  For.  Honi.  UK); 
Crompton  ».  WuniliWcIL  1  Sim.  H.  i'rJf*;  \Vy:itt,  Pr.  Itrir-  ^^,  ^** ;  Uinixr 
9.  Skipwitli.*J  Ch.  U.  11-J;  HarritM  v.  Krily.  1  Hum.  H.  3.V»;  ('nnilcaf 
V.  Queen,  1  Peters.  U.  IIH;  ('andjir  ».  Pntit,  I  P.iiL'i',  K.  Hl^;  Siuflord  r. 
HowIpU,  I  Paijre,  H.  \i\H\.  \n  Crompiiui  r.  Woinbwill,  1  Sim.  J{.  «i>H, 
the  Vire-('lianr«'llur  naid  ;  **  It  Iin.**  iteen  admitted,  that  wh«  n  a  cause  in  in 
such  a  state,  that  the  Hill  cannot  he  amended,  a  ftiipidenienial  Bill  may 
be  filed.  Mr.  Pr|H*yN  thinks,  thnt  that  raimot  lie  done  rxrrpt  uiitMi  the 
new  matter  uill  \ary  the  rclii-t'  prayed  hy  the  ori<?inaI  Uiil.  Hiit  that  i.s 
not  the  only  ea.si.',  in  whifh  mh'Ii  a  pnireedinj;  niay  be  taken  ;  for  the  new 
matter  to  be  introducfd  may  fith«'r  lie  such,  an  uill  vary  the  nlit-f  prayed, 
or  such,  as  will  tend  to  prove  the  plaintiff's  rifrht  to  that  rehff.'*  Post, 
4  3A3 ;  Pinkua  o.  Peters,  5  Bcavan,  H.  ;!53. 
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but  upon  other  relief,  where  facts,  which  have  since  oc- 
curred, may  require  it.  Thus,  if  pending  a  Bill  to  re- 
strain proceedings  at  law  upon  a  bill  of  exchange,  the 
holder  should  obtain  a  judgment  in  the  suit  at  law,  the 
plaintiff  in  Equity  may  file  a  supplemental  Bill,  stating 
the  facts,  and  praying  for  repayment  and  an  indemnity.^ 
§  337.  In  regard  to  supplemental  Bills,  if  they  are 
brought  after  publication  in  the  original  cause,  to  bring 
before  the  Court  facts  and  circumstances,  which  have 
since  occurred,  they  must  be  such  facts  and  circum- 
stances, as  are  material  and  beneficial  to  the  merits 
of  the  original  cause,  and  not  merely  such  as  bear  as 
evidence  upon  the  facts  in  issue  in  the  original  cause. 
For,  if  the  new  facts  and  circumstances  are  relied  on 
as  evidence  only,  to  establish  the  facts  in  issue  in  the 
original  cause,  they  should  not  be  brought  forward  by 
a  sup[demental  Bill,  for  they  are  not  properly  supple- 
mental matter.  But  they  should  be  brought  forward  in 
another  form,  upon  an  application  to  the  Court  to  take 
the  examination  of  the  witnesses,  or,  if  discovery  is 
required,  by  filing  a  Bill  of  Discovery  for  the  purpose.* 


1  Pinkus  V.  Peters,  5  Beavan,  R.  253. 

2  Milner  v.  Hare  wood,  17  Ves.  145,  148,  149.  This  seems  to  be  the 
result  of  Lord  Eldon's  reasoning  in  this  case,  although  the  language  is 
somewhat  indeterminate.  On  this  occasion  his  Lordship  said ;  ^'  This  is 
a  case  of  the  first  impression.  Suppose,  after  a  Bill  filed,  the  plaintiff 
and  defendant  met ;  and  the  defendant  expressly  stated  circumstances,  as 
facts ;  or  that  the  plaintiff  had  such  a  title ;  and  that  no  other  person  was 
present :  although  that  happened  after  the  Bill  filed,  there  must  be  some 
mode  of  establishing  the  fact;  and  liberty  to  file  a  Bill  of  Discovery,  with 
a  view  to  obtain  an  admission  from  the  defendant.  Suppose  a  witness 
had  been  present,  and  the  defendant,  by  answer,  denies  the  conversation : 
the  plaintiff  must  in  some  way  have  the  benefit  of  that  evidence.  Yet  I 
do  not  recollect  an  instance,  where  the  discovery  of  a  circumstance,  that 
took  place  after  the  replication,  as  in  this  case,  was  considered  so  mate- 
rial as  to  furnish  any  information  with  regard  to  the  mode  of  obtaining 
that  benefit.''  Afterwards,  when  he  pronounced  his  final  judgment  upon 
the  two  points  stated  in  the  argument,  viz. :  (1.)  That  the  matter  stated 
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^  337,  a.  Hitherto  we  have  chiefly  considered  sup- 
plemental Bills  on  the  part  of  the  plaintitV.  But  they 
may  also  be  hrou^^ht  on  beiialf  of  the  defendant  in  the 
suit.  Where  the  inatt(;r  is  newly  discovered  evidence 
on  the  |iart  of  the  defendant,  after  the  cause  is  at  issue, 
or  after  publication  is  |)assed,  or  even  after  a  hearin<r 
or  decree,  the  defendant  may,  by  a  i>etition  to  file  a 
supplemental  Bill,  obtain  relief,  and  an  order  allowin*; 
him  to  introduce  the*  new  evidence,  either  l)y  putting 
the  new  matter  at  issue,  or  by  enlar«^ing  publication,  or 
by  a  rehearinj^,  as  tin;  particular  stai«:e  of  the  cause,  at 
which  the  discovery  is  made,  may  require.' 

^  338.  In  the  next  place,  a  supplemental  Bill  may 
also  be  filed,  as  well  after,  as  before  a  decree  ;  and  the 
Bill,  if  after  a  decree,  may  be,  either  in  aid  of  tlu^  de- 
cree, that  it  may  l)e  carried  fully  into  execution  ;  or 
that  proper  directions  may  be  given  ui)on  some  matter 
omitted  in  the  original  Bill,  or  not  put  in  issue  by  it, 
or  by  the  defence  made  to  it ;  or  to  bring  forward  par- 
tics  before  the  Court ;  or  it  may  l)e  used  to  impeach 


was  DOt  proper  for  a  supplcmrntal  nill.  (2.)  If  it  wat«  proprr,  ihat  it  was 
not  material,  he  added ;  '*  Thrro  is  no  recollection  of  a  siipploinental  Hill 
of  this  kind;  and,  if  a  new  practice  is  to  be  settled,  the  8tnm{r  inclination 
of  my  opinion  is,  that,  when  the  particular  case  arises ,  where  citlnT  cun- 
venation,  or  admission  of  the  defendant,  becomes  material  aAer  answer 
or  replication;  or,  as  in  this  instance,  after  examination  of  witiif^iscs  in 
the  original  cause ;  or,  if  a  new  fact  happi'ns  after  publication,  which  it  is 
m«teriil  to  have  U'forc  the  r'r>urt  in  i'vificnr«*,  when  the  original  cause  is 
heard;  it  is  much  better,  that  the  exaniination  of  witnesses,  if  n'luired, 
should  be  obtained  upon  a  special  application  for  the  opportunity  of  ex- 
amining, and  that  th«^  depositions  may  be  read  at  the  hearinu  ;  or,  if 
diacovery  is  re<]uirp<l,  that  the  ]»:iriy  should  file  a  Hill  for  that  |iur|M)so 
merely;  and,  if  relief  is  re«iuired,  that  the  answer,  coniprebiiitliiip  the 
discovery,  should  lie  read  at  the  hearinjr  of  the  uri(;inal  cause.**  Ante, 
$  M5,  a;  Pust,  ^  a.Vi. 

'  Baker  and  Wifi^  v.  Whitinir,  Circuit  r«»urt,  Maine,  May  '!'» rni.  1^10; 
Barrintrton  v.  O'Brien,  v!  Ball  &  Ii«:iit.  lio  ;  Kiamlish  r.  Kaiilev.  v>  Atk. 
R.   177;  c;ould  r.  Taiimd.  J  Atk.   H.  533;  Ante,  ^  33-J,  ra'i :  Post, 

4  3ti3, 1 la,  1 13, 1'Ji  >  rj3.  Kio. 
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the  decree,  which  is  the  peculiar  case  of  a  supple- 
mental Bill,  in  the  nature  of  a  Bill  of  Review,  of  which 
we  shall  treat  hereafter.^  But  where  a  supplemental 
Bill  is  brought  in  aid  of  a  decree,  it  is  merely  to  carry 
out  and  to  give  fuller  effect  to  that  decree,  and  not  to 
obtain  relief  of  a  different  kind  on  a  different  principle ; 
the  latter  being  the  province  of  a  supplementary  Bill 
in  the  nature  of  a  Bill  of  Review,  which  cannot  be  filed 
without  the  leave  of  the  Court.* 

^  338,  a.  But,  in  whatever  manner  a  supplemental 
Bill  is  brought  forward,  if  it  is  for  new  discovered  mat- 
ter, it  ought  to  be  filed  as  soon  as  practicable,  after  the 
matter  is  discovered.  For,  as  we  shall  presendy  see, 
if  the  party  proceeds  to  a  decree  after  a  discovery  of 
the  facts,  upon  which  his  new  claim  is  founded,  he 
will  not  be  permitted  afterwards  to  file  a  supplemental 
Bill,  in  the  nature  of  a  Bill  of  Review,  founded  on  such 
facts.^  On  the  other  hand,  if  an  objection  is  meant  to 
be  taken  by  the  defendant,  that  a  supplemental  Bill 
brings  forward  matters,  which  might  have  been  intro- 
duced by  way  of  amendment,  or  at  an  earlier  period  of 
the  cause,  he  should  do  it  by  way  of  demurrer,  or  plea, 
or  answer,  to  the  supplemental  Bill.  It  will  be  too 
late  to  take  the  objection  at  the  hearing.'* 

^  339.  To  entitle  the  plaintiff  to  file  a  supplemental 
Bill,  and  thereby  to  obtain  the  benefit  of  the  former 
proceedings,  it  must  be  in  respect  to  the  same  tide,  in 
the  same  person,  as  stated  in  the  original  Bill.^    Thus, 

1  Mitf.  Eq.  PI.  by  Jeremy,  62;  Wyatt,  Pr.  Reg.  88,  89 ;  Hinde's  Ch. 

Pract.  43;  Post,  §  412-428;  Hodson  v.  Ball,  1  Phill.  Ch.  R.  177,  180. 

9  Hodson  V.  Ball,  1  Phill.  Ch.  R.  177 ;  Post,  §  351,  a,  421,  note,  422. 

3  Pendleton  v.  Fay,  3  Paige,  R.  294  ;  Post,  §  423.  See  Dias  v.  Merle, 
4  Paige,  R.  259;  Fulton  Bank  v.  New  York  and  Sharon  Canal  Co.  4 
Paige,  R.  127. 

4  Fulton  Bank  v.  New  York  and  Sharon  Canal  Co.  4  Paige,  R.  127. 

5  Ante,  §  336  ;  Post,  §  345,  346. 
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if  a  person  should  file  an  original  Bill,  as  heir  at  law 
of  tlie  mortgagor,  to  redeem ;  and  it  should  turn  out, 
upon  an  issue  and  hearing  of  the  cause,  that  he  is  not 
the  heir  at  law,  and  he  afterwards  purchases  the  title 
of  the  true  heir  at  law,  he  cannot  file  a  supplemental 
Bill  to  have  the  l)enefit  of  the  former  proceedings  ; 
for  he  claims  by  a  diflerent  title  from  that  asserted  in 
the  original  Bill.  His  true  course  would  be  to  fih;  an 
original  Bill.^ 

^  340.  If  the  interest  of  a  plaintiffs  suing  in  autre 
droit,  entirely  determines  by  death  or  otherwise,  and 
some  other  |)erson  lher(UijX)n  l>ecom(»s  entitled  to  the 
same  pro|)erty,  imder  the  same  title,  as  in  the  case  of 
new  assi(i:nees  under  a  commission  of  bankruptcy,  u])on 
the  death  or  removal  of  former  assignees,  or  in  the  case 
of  an  executor  or  administrator,  ui)on  the  determination 
of  an  administration  durante  minori  {etate,  or  pendente 
lite,  the  suit  may  l>e  likewise  added  to  and  contiiuicd 
by  a  supplemental  Bill.^     For,  in  these  cases,  tlien^  is 


'  Tonkin  r.  Lcthliridgr,  Ci>op.  K<}.  R.  33;  Oldham  r  Klxirnl,  I  Cuup. 
Sfl.  ran.  27;  Rylamls  r.  La  Touch*',  2  Bligh,  R.  :>*<€);  rilkin^^ion  v. 
Wipnall,  2  Maihl!  R.  210. 

'  Miif.  Vj].  pi.  Ijy  Jcrviny.  1th  ♦•dii.,  i\\.  Lonl  RodcRfiali?  seems  to 
take  a  disti  notion  bet  woe  n  thir  rase  of  the  detenni  nation  of  tlie  intirest  of 
a  plaintiff*  >uiny:  in  nutn  thoit^  (as  in  the  casoH  stated  in  the  ti.>\t,)  and 
thr  ca50  of  the  d«:trriiiinalinii  (»f  the  inlereHt  of  a  plaintifTRuini;  tn  his  oirn 
ri^ht,  (as  in  th*^  r*as<'  of  l>ankrii]>try  of  a  jdaintitf.)  hohlin^r,  thai  in  the 
foimer  caw.',  the  jiariy  mrreedinj;  to  his  riirlits  niuHt  sue  l»y  :i  mere  sup- 
ploDicntil  Uili  ;  anii  in  thf  lattir  eii.se.  I>y  an  <iriLMiiai  Rili,  in  tin;  nature 
of  a  snpph'niental  Hill.  INiM.  J  311*;  Mitf.  Ivj.  1*1.  hy  Jeremy,  lih  idit., 
Ii5,  G7,  72,  0^«.  h  do«>8  not  sn-m  t«i  mi\  that  thi-re  m  any  ^lell  foundfd 
distinction  IfCturen  ihf  r:i.<«'H.  In  eaeh  rust*,  it  Mnuld  seem,  tli:il  the  Hill 
should  In?  an  oricinal  Hill  in  the  nature  nf  a  hup|di'niental  Hill.  f<>r  it 
brinps  forward  new  intcreMs  hv  n«'v.-  partii-s.  .\nd  1  ranitnt  hut  think, 
that  some  confusion  on  the  »nli|i  et  h:i4  arirti'n,  from  the  authontU'H  not 
Dic(*ly  diMin£!ui.««hin^%  in  tin  ir  lan<jii:i;;i',  a  nnTe  supplenirnlal  Bill  I'nmi 
an  ori|(inal  Hill  in  the  natnri>  of  a  supph-ineiital  Hill,  hut  rallniL'  *':o'h  hy 
the  generic  name  of  a  supplfuiental  Bill.  .Mr.  ('otiper  (Coop.  F/|.  IM.  7li ; 
Post,  §  34U,  note  1)  insists,  that  then*  Is  nu  distinction  ljetwe«'ii  the  cases, 


368  EQUITY    PLEADINGS.  [CH.  Vlli. 

no  change  of  interest,  which  can  affect  the  questions 
between  the  parties,  but  only  a  change  of  the  person, 
in  whose  name  the  suit  must  be  prosecuted.^  And 
if  there  has  been  no  decree,  the  suit  may  proceed, 
after  the  supplemental  Bill  has  been  filed,  in  the  same 
manner  as  if  the  original  plaintiff  had  continued  such  ; 
except  that  the  defendants  must  answer  the  supple- 
mental Bill,  and  either  admit  or  put  in  issue  the  tide  o( 
the  new  plaintiff.^  But,  if  a  decree  has  been  obtained 
before  the  event,  on  which  such  a  supplemental  Bill 
becomes  necessary,  although  the  decree  be  only  a  de- 
cree nisi  J  there  must  be  a  decree  on  the  supplemental 
Bill,  declaring,  that  the  plaintiff  in  that  Bill  is  entided 
to  stand  in  the  place  of  tlie  plaintiff  in  the  original 
Bill,  and  to  have  the  benefit  of  the  proceedings  upon 
it,  and  to  prosecute  the  decree,  and  take  the  steps 
necessary  to  render  it  effectual.^ 

^  340,  a.  So,  if  a  suit  should  be  brought  by  church 
wardens  of  a  parish  church,  to  restrain  a  person  from 
pulling  down  the  church-yard  wall,  and  their  oflSce 
should  cease,  while  the  suit  is  pending,  and  successors 
in  office  are  appointed  in  their  stead,  they  may  file  a 
supplemental  Bill,  for  the  purpose  of  stating  facts, 
which  have  occurred  since  the  filing  of  the  Bill,  and 
may  join  their  successors  with  them  as  co-plaintiffs.* 

§  341.  So,  where  a  decree  directed  the  Master  to 
approve  of  a  settlement  on  a  wife  and  her  children ; 


where  the  plaintiff  sues  in  his  own  right,  or  in  autre  droit.  However,  in 
deference  to  Lord  Rcdesdale,  I  have  lefl  the  text  as  it  stands,  according 
to  the  very  language  used  by  him.  Post,  §  349,  note,  350,  note.  See 
Cooper,  Eq.  PI.  75,  76. 

1  Mitf.  Eq.  PI.  by  Jeremy,  4th  edit.,  64. 

9  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  64,  65;  Cooper,  Eq.  PI.  76;  Gilb.  For. 
Rom.  176;  Anon.  1  Atk.  88 ;  Brown  v.  Martin,  3  Atk.  218. 

4  Marriott  v.  Tarpley,  9  Sim.  R.  279. 
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but  Ix^forc  the  report  was  made  the  wife  died ;  it  was 
held|  that  the  children  had,  by  a  supplemental  Bill,  a 
light  to  a  provision  out  of  the  property.* 

^  342.  So,  if  the  interest  of  a  defendant  is  not  de- 
termined, and  only  becomes  vested  in  another  by  an 
event  subsequent  to  the  institution  of  a  suit,  as  in  the 
case  of  alienation  by  deed  or  devise,  or  by  bankruptcy 
or  insolvency,  the  defect  in  the  suit  may  be  supplied 
by  supplemental  Bill,  or  a  Bill  in  the  nature  of  a  sup- 
plemented Bill,  whether  the  suit  is  l)ecome  defective 
merelv,or  it  is  abated,  as  well  as  l)ecome  defective.^  For 

^  Lady  Elibank  v.  Moniolicu,  5  Vcs.  737;  S.  C.  10  Vcs.  84;  (.'ooper, 
Eq.  PI.  74. 

»  Milf.  Eq.  PI.  by  Jeremy,  08;  Post,  §  349 ;  Sedpwick  v.  Cleavcland, 
7  Paige,  290.  On  this  occasion,  Mr.  Cliancollor  Walwdrth  stated  tlic  dis- 
tinction between  a  voluntary  alienation  of  a  defrndant  jtftuhnir  hte^  and 
an  involuntary  alienation  by  insolvency  or  bankruptcy,  by  operation  of  law. 
"  In  the  case  of  the  defendants,''  (said  he,)  *'  whonc  intcrcM  in  the  subject- 
matter  of  the  litigation  l>cronies  vrstcd  in  others,  p*nt1cntr  htt„  without  an 
actual  abatement  of  the  suit,  a  distinction  is  very  properly  mud(i  between 
the  transfer  of  that  interest  by  the  mere  voluntary  act  of  the  defcmlant,  as 
in  the  case  of  a  sale  or  ashi<rninent  in  the  ordinarv  course  ai'  buMuess, 
and  a  transfer  of  that  interest  by  operatinn  of  law,  as  upon  an  assiirnmcnt 
in  bankruptcy  or  under  our  insolvent  acts.  In  the  first  case,  llie  com- 
plainant is  not  bound  to  make  the  assitrnce  a  party,  althou|!h  he  may  do 
BO,  if  he  deems  it  essential  to  tlie  relief,  to  which  he  may  be  entitled  ayr^jinst 
■uch  assignee.  But  in  the  last  case,  the  aftsignee,  who  has  iNToine  .(>uch 
by  operation  of  law,  has  a  right  to  be  heard,  and  must  l>e  made  a  party 
before  the  suit  can  be  further  proroe<]ed  in.  The  reas<jn  of  the  distinction 
is  obvious.  In  the  first  casi*,  the  as.*>ii!nce,  \(ho  is  a  mere  vuluntary  ]iur- 
chaser,  p^n</rfi/#-  /i/^.  cannot  defeat  the  enmplainant's  rights,  or  <Uluy  his 
proceedings,  by  such  pun'haM* ;  for  if  he  ronhl  dii  so,  the  ]iti<;ati(»n,  by 
successive  assignments,  might  Im;  rendered  interminable.  He,  therefore, 
haa  no  right  to  In?  heard,  unless  he  brings  liims^df  iH'fore  the  Ctmrt  liy  a 
aupplementil  Bill,  in  the  nature  of  a  cros.H  Dill;  \ihieh  he  may  some- 
times do  to  priitect  hiN  rigiitM  as  sueh  aH.signec.  And  the  ilerree  in  the 
original  suit,  to  whieli  such  asMgnee  uas  nut  a  party,  u ill  lund  the  as- 
signed property  in  his  hands.  N«*illier  ean  the  def(*ndant,  who  ban  made 
such  voluntary  assign m«'nt  ftubscf|uent  to  the  commenceiiirnt  of  the  »uit, 
urge  that  as  a  reason,  why  the  suit  should  not  proceed  against  him  in  the 
same  manner,  a*«  if  no  such  tian.*<fer  had  been  made.  In  the  other  com*, 
the  aaaignee,  up<in  whom  the  interest  of  the  defendant  has  been  east  by 

KQ.  PL.  47 
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in  these  cases,  the  new  party  comes  before  the  Court 
exactly  in  the  same  plight  and  condition,  as  the  former 
party,  is  bound  by  his  acts,  and  may  be  subject  to  all 
the  costs  of  the  proceedings  from  the  beginning  of  the 
suit.^  But  the  distinction  is  constantly  to  be  borne  in 
mind  between  cases  of  voluntary  alienation  and  cases 
of  involuntary  alienation,  as  by  the  insolvency  or  bank- 
ruptcy of  the  defendant.  In  the  latter  cases,  the  as- 
signee must  be  made  a  party ;  in  the  former,  he  may 
or  may  not  at  the  election  of  the  plaintiff.^ 

§  343.  Having  thus  considered,  in  a  brief  manner, 
the  proper  cases  for  a  supplemental  Bill,  correctly  so 


operation  of  law  for  the  benefit  of  others,  has  a  right  to  be  heard  for  the 
protection  of  that  interest.  And  the  whole  legal  and  equitable  interest 
therein,  which  formerly  belonged  to  the  defendant,  being  vested  in  such 
assignee  by  the  mere  operation  of  the  law  itself,  he  will  not  be  legally  or 
equitably  bound  by  a  decree,  to  which  he  is  not  a  party.  (Deas  v.  Thorne, 
3  John.  Rep.  544.)  The  reasons  for  this  difference  between  the  two  cases 
do  not  exist  in  relation  to  the  transfer  of  the  interest  of  the  complainant ; 
and  where  the  adverse  party  makes  the  objection  to  his  proceeding  in  his 
own  name  without  bringing  the  assignee  before  the  Court.  The  party, 
whose  interest  in  the  subject-matter  of  the  suit  has  become  divested  pen- 
dente lite,  can  only  object  to  the  proceedings  of  his  adversary  in  the  suit, 
where  such  interest  has  become  vested  in  another  by  operation  of  law,  and 
not  by  his  own  mere  voluntary  act.  But  where  the  party,  who  has  as- 
signed the  whole  or  a  part  of  his  interest  in  the  subject-matter  of  the 
suit,  attempts  to  take  any  active  proceeding  therein,  the  adverse  party  may 
object  to  such  proceeding  ;  on  the  ground,  that  the  suit  has  become  abated 
or  defective  as  to  such  assignor,  so  that  the  same  cannot  be  proceeded  in, 
until  the  assignee  is  made  a  party.  Perhaps  there  may  be  some  excep- 
tions to  this  rule,  particularly  where  the  adverse  party,  after  he  becomes 
acquainted  with  the  fact  of  such  assignment,  does  some  act,  or  takes  some 
proceeding  in  the  cause,  on  his  part,  which  amounts  to  a  legal  waiver  of 
his  right  to  urge  the  objection,  that  the  suit  had  abated  or  become  defect- 
ive by  reason  of  the  transfer  of  interest." 

1  Mitf.  Eq.  PI.  by  Jeremy,  68  ;  Whitcomb  v.  Minchin,  5  Madd.  R.  91 ; 
Foster  v.  Deacon,  6  Madd.  R.  69;  Wyatt,  Pr.  Reg.  91;  Sedgwick  v. 
Cleaveland,  7  Paige,  R.  290 - 292 ;  Post,  §  349. 

2  Sedgwick  v.  Cleaveland,  7  Paige,  R.  290,  291 ;  Supra,  note ;  Ante, 
§  136,  340  and  note;  Post,  §  351 ;  2  Story  on  Eq.  Jurisp.  §  908.  See 
Turner  v,  Wight,  4  Beavan,  R.  40;  Post,  §  349. 
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called,  let  us  now  proceed  to  a  statement  of  the  true 
frame  and  structure  thereof.  A  supplemental  Bill  must 
state  the  original  Bill,  and  the  proceedings  thereon ; 
and  if  the  supplemental  Bill  is  occasioned  by  an  event, 
subsequent  to  the  original  Bill,  it  must  state  that  event, 
and  the  consequent  alteration  with  res{x?ct  to  the  par- 
ties; and,  in  general,  the  supplemental  Bill  must  pray, 
that  all  the  defendants  may  appear  and  answer  to  the 
charges  it  contains.^  For,  if  the  supplemental  Bill  is 
not  for  a  discovery  merely,  the  cause  must  be  heard 
upon  the  supplemental  Bill  at  the  same  time,  that  it  is 
heard  upon  the  original  Bill,  if  it  has  not  been  before 
heard ;  and  if  the  cause  has  been  before  heard,  it  must 
be  further  heard  upon  the  supplemental  matter.^  If, 
indeed,  the  alteration  or  'acquisition  of  interest  hap- 
pens to  a  defendant,  or  a  person  necessary  to  be  made 
a  defendant,  the  sup|)lemental  Bill  may  l)e  exhibited 
by  the  plaintiff  in  the  original  suit  against  such  per* 
son  alone,  and  may  pray  a  decree  U|)on  the  particular 
supplemental  matter  alleged  against  that  {H^rson  only ; 
unless,  which  is  frecpiently  the  case,  the  interests  of 
the  other  defendants  may  l)e  affected  by  that  decree.* 
But  it  is  not  necessary  for  the  plaintiff,  when  he  files 
a  supplemental  Bill,  to  state  in  it  all  the  circumstances 
of  the  case  at  length.  All,  that  is  requisite,  is,  that 
he  should  state  so  much  of  the  case  as  shows,  that 
there  was  an  Kquity  in  it.*  Where  a  su|)plemental 
Bill  is  merely  for  the  pur|X)se  of  bringing  formal  par- 
tics  before  the  Court  as  defendants,  tht*  ])arties  defend- 
ants to  the  original  Bill  need  not  in  general  Ix*  made 
jKirties  to  the  supplemental  Bill.^     And,  in  g(*neral,  if 

>  Miif.  h>i.  PI.  by  Joniny,  7«.  «  n>id. 

3  Ibid.;   Ante,  $331. 

^  Vif^n  V.  Lonl  Audlcy,  0  Siinnnn,  R.  72,  77. 

^  Mitf.  Eq.  Pi.  by  Jeremy,  75,  76,  and  cues  there  cited ;  Cooper,  Gq 
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new  parties  are  brought  before  the  Court  upon  a  sup- 
plemental Bill,  the  original  defendants  need  not  be 
made  parties  to  the  supplemental  Bill,  unless  they  have 
an  interest  in  the  supplemental  matter;^  or  their  in- 
terests require  that  the  new  defendant  should  be  a 
party  to  the  suit.^  The  facts,  too,  brought  forward  by 
the  supplemental  Bill,  should  be  material  to  the  matters 
in  controversy ;  for  if  they  are  not,  a  demurrer  will  lie 
to  the  supplemental  Bill.^ 

^  344.  If  a  supplemental  Bill  to  a  Bill  to  perpetuate 
testimony  is  filed  after  the  examination  of  the  witnesses 
under  the  original  Bill  has  been  completed,  and  the 
commission  is  closed,  for  the  purpose  of  the  further 
examination  of  witnesses,  upon  the  ground,  that  new 
material  facts  have  been  discovered  since  the  filing  of 
the  former  Bill,  it  will  not  be  sufficient  to  make  such 
an  allegation  in  general  terms,  but  the  supplemental 
Bill  must  state,  what  such  new  material  facts  are,  as  is 
done  upon  original  Bills  in  such  cases.^ 

§  345.  Secondly,  an  original  Bill  in  the  nature  of 
a  supplemental  Bill.  This  division  is  founded  rather 
upon  formal  technical  principles,  than  upon  any  sub- 
stantial difference  from  a  supplemental  Bill,  properly 
so  called.  Indeed,  in  the  books  they  are  usually  con- 
Pi.  83,  84;  Ante,  §  334.  See  the  forms  in  Van  Heyth.  Eq.  Drafts.  338 
-340;  Hinde,  Ch.  Pract.  43,44;  Bignall  v.  Atkins,  6  Madd.  R.  369; 
Brown  v.  Martin,  3  Atk.  217. 

1  Bignall  v.  Atkins,  6  Madd.  R.  360;  Ensworth  v.  Lambert,  4  John. 
Ch.  R.  605 ;  Ante,  §  334.     See  Baker  v.  Holland,  3  Hare,  R.  68,  73. 

9  Jones  ».  Howells,  2  Hare,  R.  342. 

3  Milner  v.  Harewood,  17  Ves.  144 ;  Adams  v,  Dowding,  2  Madd. 
R.  53. 

^  Knight  V.  Knight,  4  Madd.  R.  1.  If  new  evidence  has  been  dis- 
covered since  the  commission  was  closed,  as  to  the  facts  stated  in  the 
original  Bill,  the  proper  course  would  be,  not  to  a  file  a  supplemental 
Bill,  but  to  apply  to  the  Court  for  permission  to  examine  the  new  wit- 
nesses.   Ibid. 
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founded  together.*  The  most  prominent  distinrtion 
between  them,  however,  seems  to  be,  that  a  siijiplc- 
mental  Bill  is  properly  ap|)licable  to  those  cases  only, 
where  the  same  |)arties,  or  the  same  interests,  remain 
before  the  Court;  whereas,  an  original  Bill,  in  the 
nature  of  a  supplemental  Bill,  is  properly  ap|)licable, 
when  new  juirties,  with  new  interests,  arising  from 
events  since  the  institution  of  the  suit,  are  brought  be- 
fore the  Court.^ 

§  346.  Thus,  for  example,  when  any  event  happens, 
subsequent  to  the  time  of  filing  an  original  Bill,  which 
gives  a  new  interest  in  the?  matter  in  dispute  to  any  per- 
son not  a  party  to  the  Bill,  such  as  the  birth  of  a  tenant 
in  tail ;  or  which  gives  a  new  interest  to  a  party,  U|X)n 
the  happening  of  some  other  contingency ;  the  defect 
may  be  supplied  by  a  Bill,  which  is  usually  called  a 
supplemental  Bill,  and  is  in  fact  merely  so  with  re- 
spect to  the  rest  of  the  suit,  although  with  resiMH*t  to  its 
immediate  object,  and  against  any  new  party,  it  has 
in  some  degree  the  effect  of  an  original  Bill.^  If  any 
event  hap[)ens,  which  occasions  any  alteration  in  the 
interest  of  any  of  the  parties  to  a  suit,  and  doc^s  not 
deprive  a  plaintiff,  suing  in  his  own  right,  of  his  whole 
interest  in  the  subject,  as  in  the  case  of  a  mortgage  or 
other  jmrtial  change  of  interest;  or,  if  a  jJaintitT,  suing 
in  his  own  right,  is  entirely  deprived  of  his  interest, 
but  he  is  not  the  sole  plaintiff;  the  defect  arising  from 
either  event  may  be   supplied  by  a  Bill  of  the  same 


1  Mr.  Cooper  treats  of  both  nf  them  und«*r  the  same  head  ;  ('(M){nt.  Va]. 

PI.  69;  and  although  Ijord  Red«'!»dah>  has  made  a  fumial  divJMi t'thi  ni ; 

yet  in  diacussinj^  them,  he  h:u  mixed  th«.'  cannH  to^ethrr  without  any  at- 
tempt to  arrani^e  them  into  se  pa  rate  hifadn.  Mitf.  \'\»\.  i'l.  hy  .Irrrmy, 
61-70.  Sec  aiflo  Kiihsell  r.  Sharp,  1  \vs.  &  H.  5041;  Kandull  r.  Mun- 
ford,  IH  Vrn.    1^1. 

«  Tooper,  Kq.  JM.  75,  7«;  Ante,  ^  33f»,  33«. 

3  Mitf.  ¥a\,  pi.  by  Jeremy,  03. 
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kind,  which  is  likewise  commonly  termed,  and  is,  in 
some  respects,  a  supplemental  Bill  merely,  although  in 
other  respects,  and  especially  against  any  new  party, 
it  has  also  in  some  degree  the  effect  of  an  original  Bill.* 
In  all  these  cases,  the  parties  to  the  suit  are  able  to 
proceed  in  it  to  a  certain  extent,  although  from  the  de- 
fect arising  from  the  event,  subsequent  to  the  filing  of 
the  original  Bill,  the  proceedings  are  not  sufficient  to 
attain  their  full  object.^  The  Bill  here  spoken  of,  is 
properly  called  an  original  Bill,  in  the  nature  of  a  sup- 
plemental Bill;  because  it  is  original,  as  to  the  new 
parties  and  new  intersts;  and  it  is  in  some  sort  supple- 


1  Mitf.  Eq.  PI.  by  Jeremy,  63. 

2  Mitf.  Eq.  PI.  by  Jeremy,  63,  64,  72,  98.  Sir  Thomas  Plumer,  in 
commenting  on  this  passage,  in  Adams  v,  Dowding,  2  Madd.  R.  53,  used 
the  following  language;  **  If  merely  relevant  events,  happening  subse- 
quent to  the  filing  of  a  Bill,  makes  a  supplemental  Bill  necessary,  it  is 
necessary  in  this  case ;  but  it  is  not  all  relevant  events  posterior  to  a  Bill, 
that  render  a  supplemental  Bill  necessary.  It  can  seldom  be  necessary, 
where  the  Bill  is  for  an  account.  When  a  Bill  is  filed  for  an  account  of 
tithes,  an  account  is  taken  of  the  receipts  posterior  to  the  original  Bill ; 
and  it  never  was  supposed,  that  a  supplemental  Bill  was  necessary,  be- 
cause tithable  matter  had  been  received  subsequent  to  the  filing  of  the 
original  Bill.  It  may  be  asked,  what  limit  is  there?  When  is  a  supple- 
mental Bill  necessary?  Lord  Redesdale  has  clearly  shown,  that  it  is  not 
merely,  because  an  event  has  happened  posterior  to  the  original  Bill,  that 
a  supplemental  Bill  becomes  necessary.  He  says ;  *  When  any  event  hap- 
pens subsequent  to  the  time  of  filing  an  original  Bill,  which  gives  a  neto 
interest  in  the  matter  in  dispute  to  any  person^  not  a  party  to  the  Bill;  as 
the  birth  of  a  tenant  in  tail,*  &c.,  a  supplemental  Bill  may  be  filed.  The 
proposition  is  qualified  by  the  words,  ^  gives  a  new  interest.^  And  in 
another  passage,  he  says;  *  A  supplemental  Bill  must  state  the  original 
Bill  and  the  proceedings  thereon ;  and  if  the  supplemental  Bill  is  occa- 
sioned by  an  event  subsequent  to  the  original  Bill,  it  must  state  that  event, 
and  the  consequent  alteration  tvith  respect  to  the  parties.^  Are  there  any 
new  parties  brought  forward  by  this  supplemental  Bill  ?  None.  If  a  sup- 
plemental Bill  is  filed  before  a  decree  on  the  original  Bill, 'both  Bills  are 
heard  together ;  if  after  a  decree,  then  the  cause  is  heard  upon  the  supple- 
mental Bill  only.  If  this  supplemental  Bill  had  been  filed  af\er  a  decree, 
what  other  decree  could  have  been  made,  except  what  had  already  been 
made  in  the  original  suit?  "  See  also  Gilb.  For.  Rom.  109. 
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mental  also,  as  being  an  appendage  to  the  former  Bill, 
as  to  the  old  parties  and  the  old  interests.^ 

^  3n.  V\x)n  the  same  ground,  where  a  husband 
and  wife  are  defendants  to  a  Bill,  if  by  the  death  of 
the  husbtind  a  new  interest  arises  to  the  wife,  the  suit 
becomes  defective ;  and  an  original  Bill  in  the  nature 
of  a  supplemental  Bill  becomes  necessary  to  bring  that 
interest  before  the  Court ;  for  she  is  not  bound  by  the 
answer  put  in  during  her  coverture.^ 

^  3V8.  Upon  the  same  ground,  if  a  person,  pendente 
lite,  becomes  assigiu^e  of  the  interest  of  a  {mrty  in  the 
suit,  and  wishes  to  1x3  admitted  to  take  part  in  it,  he 
must  bring  forward  his  claim  by  an  original  Bill,  in 
the  nature  of  a  supplemental  Bill/ 

^  349.  So,  if  a  sole  plaintiff,  suing  in  his  own  right, 
is  deprived  of  his  whole  interest  in  the  matters  in  ques- 
tion, by  an  event  subsequent  to  the  institution  of  a 
suit,  as  in  the  case  of  a  bankrupt  or  insolvent  debtor, 
whose  whole  property  is  transferred  to  assignees ;  ^  or 
in  such  a  suit  the  plaintitT  assigns  his  whole  interest  to 
another;  the  plaintitV  in  either  case  Inking  no  longer 
able  to  prosecute  the*  suit  for  want  of  inten»st,  and  his 
assignees  claimina  by  a  title,  which  may  l)e  litigated, 
the  benefit  of  the  proceedings  cannot  l)e  obtained  by  a 
mere  supplemental  Bill ;  but  it  must  be  sought  by  an 
original  Bill  in  the  nature  of  a  supplemental  Bill.^ 


»  Cooper,  Va\.  PI.  T5,  7«;  Mitf.  Va{.  PI    by  Jeremy,  99;   Ilimlf,  C'h. 
Pract.  41 ;  Ante,  ^  31o  and  note. 
»  Mole  V.  Siiiiih.  1  Jur.  &  Walk.  fil5. 
3  Foster  c.  Dracuii.  0  Madd.  II.  59. 

*  Si»e  U'c  V.  i^-e,  1  Hare,  R.  «il  ;  Ante,  $  32rt,  329,  312. 

*  Milf,  Vm\.  pi.  by  Jeromy,  ft',,  07.  72,  9M.  Srv  alMi  Anon.  I  .Vlk.  hH  ; 
WyiU,  Pr.  Heff.  KU;  St«ii?WKk  r.  (Meaveland.  7  Paiirp,  K.  2^7,  2W».  On 
tbw  ocrasion.  Mr.  Chancellor  Walworth  examined  the  dortrini'  at  lar^e, 
and  laid;  **  If  this  ha«l  Um  the  caiu*  uf  an  awiifninent  by  the  rouiplain- 
int  under  the  inaolvent  acts,  there  could  have  bceo  no  possible  doubt,  that 
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§  350.  And  if,  by  any  event,  the  whole  interest  of  a 
defendant  is  entirely  determined,  and  the  same  interest 

the  suit  had  abated ;  or  rather  that  it  had  become  so  defective,  that  the 
complainant  could  not  proceed  any  further  in  his  own  name  a^inst  the 
defendant,  if  the  latter  had  thought  proper  to  raise  the  objection.  This 
Court  requires  the  real  parties  in  interest  to  bring-  the  suit,  except  in  cer- 
tain cases,  where  the  complainant  represents  the  rights  of  those,  for  whom 
the  suit  is  brought,  both  legally  and  equitably,  as  in  the  case  of  executors, 
or  of  trustees,  or  assignees  under  the  insolvent  acts.  And  where  the  sole 
complainant,  who  originally  brought  the  suit  in  his  own  name  sjid  not  in 
autre  droit,  is  discharged  under  the  insolvent  acts,  and  makes  an  assign- 
ment of  his  property  for  the  benefit  of  his  creditors,  the  assignee  must  be 
made  a  party  before  the  suit  can  be  further  proceeded  in.  (Williams  v. 
Kinder,  4  Ves.  Rep.  387.)  The  proper  course  for  the  defendant,  in  such 
a  case,  if  he  wishes  to  have  the  suit  proceeded  in,  or  put  an  end  to,  is  to 
apply  to  the  Court  for  an  order,  that  the  assignee  file  a  supplemental  Bill, 
in  the  nature  of  a  Bill  of  revivor,  within  such  time  as  shall  be  prescribed 
by  the  Court  for  that  purpose,  or  that  the  complainant's  Bill  be  dismissed. 
And  notice  of  such  application  should  be  served  upon  the  assignee,  as 
well  as  upon  the  complainant  in  the  original  suit.  (Porter  v.  Cox,  5  Madd. 
Rep.  80.)  This  proceeding  is  in  analogy  also  to  the  statutory  direction 
in  case  of  the  abatement  of  a  suit  by  the  death  of  the  sole  complainant, 
where  his  representatives  neglect  to  revive  the  suit.  (2  R.  S.  185,  ^  [118] 
124.)  From  the  report  of  the  case  of  Massey  v.  Gillelan,  1  Paige,  R. 
644,  it  would  seem  to  have  been  decided,  that  the  suit  might  be  contin- 
ued, as  at  law,  in  the  name  of  the  original  complainant,  upon  his  giving 
security  for  costs.  The  question,  however,  as  to  the  right  of  the  com- 
plainant to  proceed  without  bringing  the  assignees  before  the  Court  by  a 
supplemental  Bill,  was  neither  raised  nor  considered,  in  that  case;  as  the 
defendant  merely  asked,  that  the  suit  should  not  be  permitted  to  proceed 
in  the  name  of  the  insolvent  debtor,  unless  security  for  costs  was  filed. 
But  in  the  subsequent  case,  of  Garr  r.  Gomez,  in  the  Court  for  the  Cor- 
rection of  Errors,  9  Wend.  R.  649,  the  principle,  that  the  suit  becomes 
defective  in  such  a  case,  and  cannot  be  proceeded  in,  if  objected  to  by  the 
defendant,  until  the  assignees  are  brought  before  the  Court,  is  distinctly 
recognized.  It  is  proper  also  to  remark,  that  in  the  case  of  an  assignment 
under  the  bankrupt  or  insolvent  acts,  the  suit  is  not  strictly  abated,  even 
as  to  the  complainant ;  but  is  merely  become  so  defective,  that  he  cannot 
proceed  therein,  until  the  assignee  is  brought  before  the  Court.  And  the 
assignee  becomes  so  far  the  legal  and  equitable  representative  of  the  rights 
of  the  complainant,  that  upon  a  new  and  supplemental  Bill  in  the  nature 
of  a  Bill  of  revivor  and  supplement  being  filed  by  the  assignee,  to  continue 
the  proceedings  in  his  own  name,  it  is  not  necessary  to  make  the  former 
complainant  a  party  thereto ;  which  would  be  necessary  in  the  case  of  an 
assignment  of  only  a  part  of  the  interest  of  the  complainant  in  the  subject- 
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is   become  vesti^d  in   another,  by  a  title  not  derived 
from  the  former  ])artyy  as  in  the  case  of  a  succession  to 


matler  of  the  suit.  The  complainant,  however,  who  has  still  an  interest 
in  having  his  debts  pai<l  out  of  the  assigned  property,  or  at  least  hsis  an 
interest  in  the  surplus,  if  there  should  l>e  any,  is  not  obliged  to  abandon 
the  miit  absolutely,  if  the  suit  is  necessary  for  his  protection  :  ahhoufrh 
Um  iMigncc  refuses  to  proceed  therein,  without  making  any  rouipromise 
of  the  suit  with  the  defendant.  In  that  case,  the  complainant  may  pro- 
ceed in  his  own  name ;  but  as  the  assignee  lias  become  a  necessary  party 
u.to  all  subsequent  proceedings  in  the  suit,  the  complainant  must  bring 
him  before  the  Court  by  a  supplementary  Bill.  (Mitfurd's  F«<iuity  Plead. 
66,4th  Lond.  edit.;  Story's  Va{.  PI.  2S2,  note;  2  John  Ch.  Rep.  Id.) 
In  such  1  case,  however,  tht;  complainant  might  be  required  to  fih;  secu- 
rity fur  costs,  as  directed  by  the  third  subdivision  of  the  first  section  of  the 
title  of  the  revised  statutes  relative  to  st^rurity  for  the  payment  of  costs. 
(8  R.  S.  630.)  *•  See  Ante,  §  15«,  343;  Mills  v.  lloag,  7  Paige,  U.  18; 
Binks  9.  Binks,  2  Bligh,  H.  51)3.  Mr.  Cooper  insists,  that  there  is  no  dif- 
ference between  the  case  of  a  plaintiff  suing  tn  autn  droits  and  that  of  a 
pl^ntiff  suing  in  his  own  right,  as  to  the  right  to  maintain  a  supplemen- 
tal Bill.  His  language  is;  **  And  although  Ij<ird  Uedesdale,  in  his  Trea- 
tise, takes  a  distinction  between  a  sole  plaintifT  suing  m  autre  droits  and  a 
sole  plaintiflT  suing  in  his  own  right,  laying  it  down,  that,  in  the  first  case, 
if  the  interest  di'termines  by  death  «ir  otherwise,  and  s«>me  other  person 
thereupon  becomes  entitled  to  the  same  pro^HTty  under  the  same  title,  as 
new  assignees  of  a  bankrupt,  that  the  suit  may  be  continued  by  a  supple- 
mental Bill ;  but  that  in  the  other  ea^e  of  a  sole  plaintitT  suing  iii  his  own 
right,  as  in  the  cas4>  of  a  bankrupt  or  insidvent  drhtor,  whose  \ihole  prop- 
erty is  transferred  to  assignees,  tlie  benefit  «)f  the  proceedings  eauntit  be 
had  by  or  against  the  as.signe«>s  by  a  supplemental  Bill,  but  must  b<*  sought 
by  an  original  Hill;  yet,  uith  gnat  deference  to  so  high  an  authority,  I 
mast  obeervc,  that  this  distincti«)n  cer1:unly  is,  in  the  case  of  bankruptcy, 
and  some  others,  now  di.^regard<'d  in  practice^  and  which  praetire  sf*ems 
sanctioned  by  the  later  authorities.'*  C'<K>{M'r,  Va\.  PI.  70;  Ante.  J  310, 
note.  Whether  a  suit  in  Iviuity  is  abated  by  the  bankruptcy  of  the  plain- 
tiff, as  well  as  defective,  h:is  iu'eii  a  matter  of  doubt.  But  it  serins  now 
thought,  that  the  weight  of  auth«irity  is,  that  it  is  defective  merely,  and 
that  the  assignees  may  be  brought  forward  by  a  suppbrmental  Bill.  See 
Cooper,  Eq.  PI.  70,77;  Mitf.  F^j.  PI.  by  Jeremy,  05  and  note  (/).(*« 
and  notes,  07  ;  Lee  r.  Lei-,  I  llan-,  0-JI  ;  Ante,  §  3-J«J.  I^»rd  Hed«  wlale's 
language  is;  "If  a  commission  of  bankrupt  issues  against  any  party  to  a 
suit,  or  he  is  discharged  us  an  in.H«>lvent  debtor,  his  interest  in  tin'  .Mibjcct 
is,  unless  he  is  a  mt-re  trustee,  generally  transferred  to  his  assignees ;  and 
to  bring  them  before  the  Court  a  supplemental  Bill  is  necessary  ;  to  uhich 
the  bankrupt  or  iiuHjlvent  debtor  is  nut  usually  required  tu  be  a  party,  al- 
though a  bankrupt  uiay  dispute  the  vahdity  of  the  ounumsbiun  issued 
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a  bishopric  or  benefice,  or  in  the  case  of  the  determi- 
nation of  an  estate  tail,  and  the  vesting  of  a  subsequent 
remainder  in  possession,  the  benefit  of  the  suit  against 
the  person,  becoming  entitled  by  the  event  described, 
must  also  be  obtained  by  an  original  Bill  in  the  nature  of 
a  supplemental  Bill ;  although,  if  the  defendant,  w^hose 
interest  has  thus  determined,  is  not  the  sole  defend- 
ant, the  new  Bill  is  supplemental  to  the  rest  of  the 
suit,  and  is  so  termed  and  considered.^    The  same  rule 


against  him.  But,  if  plaintiff,  a  bankrupt  may  proceed  himself  ia  the 
suit,  if  he  disputes  the  validity  of  the  commission ;  or  a  bankrupt  or  in- 
solvent may  proceed,  if  the  suit  is  necessary  for  his  protection ;  or  if  his 
assignees  do  not  think  fit  to  prosecute  the  suit,  and  he  conceives,  that  it  is 
for  his  advantage  to  prosecute  it.  Under  those  circumstances,  however, 
he  must  bring  the  assignees  before  the  Court  by  supplemental  Bill,  as  any 
benefit,  which  may  be  derived  from  the  suit,  must  be  subject  to  the  de- 
mands of  the  assignees,  unless  he  seeks  his  personal  protection  only 
against  a  demand,  which  cannot  be  proved,  or  which  the  person  making 
the  demand  may  not  think  fit  to  prove,  under  the  commission  issued 
against  the  bankrupt,  or  from  which  the  insolvent  debtor  may  not  be  dis- 
charged.*' Lord  Eldon,  in  alluding  to  cases  of  bankruptcy,  used  the  fol- 
lowing language  in  Randall  17.  Munford,  18  Ves.  427,  428: — "This 
Court,  however,  without  saying,  whether  bankruptcy  is  or  is  not  strictly 
an  abatement,  has  said,  that  according  to  the  course  of  the  Court,  the  suit 
has  become  as  defective,  as  if  it  was  abated ;  and  as  the  assignees  will 
have  the  benefit  of  the  suit,  and  assuming  in  practice,  that  he,  who  is  a 
bankrupt,  will  continue  so,  the  course,  which  the  Court  has  taken,  is  to 
require  him  to  bring  his  assignees  before  it  by  Bill  of  Revivor,  or  supple- 
mental Bill  in  the  nature  of  a  Bill  of  Revivor,  or  by  whatever  name  it  is 
called.  And  the  Court  supposing,  that  the  bankrupt  will  find  the  means 
of  giving  the  assignees  notice,  and  not  troubling  itself  with  that  difiiculty, 
dissolves  the  injunction,  frequently  with  great  injustice,  if  they  do  not 
come  here."  In  Harrison  17.  Ridley,  Com.  R.  589,  a  Bill  by  the  assign- 
ees of  an  insolvent  debtor  was  called  an  original  Bill  in  the  nature  of  a 
Bill  of  Revivor. 

1  Mitf.  Eq.  PI.  by  Jeremy,  67, 68,  72, 98.  See  Foster  17.  Deacon,  6  Madd. 
R.  69 ;  Lloyd  v.  Johnes,  9  Ves.  54 ;  Oldham  v.  Eboral,  1  Coop.  Sel. 
Cas.  27.  Lord  Redesdale  has  in  another  passage  repeated  the  doctrine 
stated  in  this  and  the  preceding  section,  with  some  additional  explanations. 
He  says ;  '*  If  the  interest  of  a  plaintiff*  or  a  defendant,  suing  or  defend- 
ing in  his  own  right,  wholly  determines,  and  the  same  property  becomes 
vested  in  another  person  not  claiming  under  him,  as  in  the  case  of  an  ec- 
clesiastical person  succeeding  to  a  benefice,  or  a  remainder-man  in  a  set- 
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will  apply  to  a  case,  where,  pending  a  suit  against 
the  trustees  of  a  charity,  some  of  the  trustees  die,  and 


tlement  becoming  entitled  upon  the  death  of  a  prior  tenant  under  the  ^me 
■eulement,  the  8uit  cannot  be  continued  by  Bill  of  Kcvivor,  nor  can  its 
defectB  be  supplied  by  a  supplemental  Bill.     For  though  the  successor  in 
the  first  case,  and  the  remaindcr-nian  in  the  s<?cond,  have  the  same  proper- 
ly, which  the  predecessor ,  or  prior  tenant,  enjoyed  ;  yet  they  are  not  in 
many  cases  bound  by  his  acts,  nor  have  they  in  some  cases  precisely  the 
same  rights.     But,  in  ^reneral,  liy  an  original  Bill  in  the  nature  of  a  sup- 
plemental  Dillf  the  benefit  of  the  ftirmtrr  proceedings  may  he  obtained.    If 
the  party,  whose  interest  is  thus  determined,  was  not  the  sole  plaintiff  or 
defendant,  or  if  the  property,  which  uccilmoiis  a  liill  of  this  nature,  af- 
fects only  a  part  of  the  suit,  the  Bill  as  to  the  other  parties,  and  the  rest 
of  the  suit,  is,  as  has  been  before  observed,  supplemental  only.     There 
seems  to  be  this  diflference  between  an  orif?inal  Bill  in  the  nature  of  a  Bill 
of  RcWvor,  and  an  original  Bill  in  the  nature  of  a  supplemental  Bill. 
Upon  the  first,  the  benefit  of  the  former  proceedings  is  absolut(>ly  ob- 
tained, so  that  the  pleadings  in  the  first  canse,  and  the  dejiositions  of  wit- 
nesKS,  if  any  have  been  taken,  may  be  used  in  the  same  manner,  as  if 
filed,  or  taken  in  the  second  cause  ;  and  if  any  d(.*cree  has  been  made  in 
the  first  cause,  the  same  drerei.-  sIkiII  bo  made  in  the  second.     But  in  the 
other  case  a  new  defence  may  Im-  made ;  the  pleadinirs  and  depositions 
cannot  be  used  in  the  same  manner,  as  if  filed  or  taken  in  the  same  cause; 
and  the  decree,  if  any  has  been  obtained,  is  no  otherwise  of  advantage, 
than  as  it  may  be  an  inducement  to  the  Tourt  to  make  a  similar  decree.'* 
Mitf.  Eq.  PI.  by  Jeremy,  72,  73.     I^ord  Kldon,  in  commenting  on    this 
passage,  in  IJuyd  v.  Johnes,  9  Ves.  ol,  5'>,  used  the  following  language  :  — 
*•  With  respect  to  the  passage,  in  which  it  is  suppos<;d  there  is  s»»nM;  ob- 
scurity, I  may  say,  upon  the  authority  of  I^ird  Uedeadale  himself,  it  is  not 
▼ery  easily  tu  be  removed  ;  nor  capable  of  being  removed  l)y  stating  any 
judgment  authorizing  that  passage.     The  pro(H)sitioii,  that  i/t  irnural.,  by 
an  original  Bill  in  the  nature  of  a  supplemental  Bill,  tht;  benefit  of  the 
former  procet.'dings  may  b«*  oliiained,  is  pro{K'rly  so  restrained.     It  eannot 
be  always;  fur  undoubtedly  the  Ki{Uitirs.as  against  one  tenant  in  tail  and 
another,  not  applying  to  the  ca^;  of  eontnurt  \%ith  the  f<inner,  may  htivo 
verv  different  en^irrtn   with   referenee  to  the   iiitf.T(*st  derived  out  of  that 
donum^  out  of  which  both  e.Mates  tail  are  di* rived.     In  the  distinetion 
stated  between  an  original  Bill  in  the  nature  of  a  Bill  of  Revivor,  and  an 
original  Bill  in  the  natun*  of  a  supplemental   Bill,  I^ird  Redesilale  does 
not  say,  tliat  in  the  latter  the  pleadings  and  d«'|Nisitions  in  the  fir.M  eaiise 
cannot  be  used  ;  but  that  they  canii(»t  lie  usim!  in  the  same  manner.    And 
the  difficulty  arises  upon  the  negative  proposition,  without  explaining, 
what  is  the  precise  idea,  that  l»elongs  to  it.     Thes«'  passages  do  not  deter- 
mine the  sense  of  the  words,  *  thtyrorenhn/^s  upttn  thf/orniir  lUii.'    You 
mnat  endeavour  to  determine,  to  what  stage  the  cause  must  have  gone,  to 
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Others  are  removed,  and  new  trustees  are  appointed*    In 
such  a  case,  the  new  trustees  must  be  made  parties  by 


entitle  you  to  say,  there  are  proceedings,  the  advantage  of  which  the 
second  Bill  may  draw  to  itself;  as  Lord  Redesdale  expresses  it.  But  the 
proposition  so  put  comprehends  every  stage  of  the  cause,  as  furnishing 
the  question,  between  the  answer  and  the  final  decree  obtained  and  ex- 
ecuted. And  general  doctrine  of  this  sort  does  not  enable  you  to  say, 
what  the  Court  is  to  do  in  every  intermediate  case  between  the  first  and 
the  last  stages  of  the  cause,  where  the  interest  of  the  plaintiff  or  defend- 
ant is  absolutely  gone,  and  where  a  person  succeeding  as  second  tenant  in 
tail,  or  the  first  coming  into  existence  afler  the  suit  instituted,  can  obtain 
the  benefit,  and  what  benefit/'  He  added  ;  '*  It  is  difficult  to  say,  what 
the  Court  has  done,  or  ought  to  do,  embracing  the  case  of  answer  only ; 
the  case  of  answer  replied  to,  and  witnesses  examined  de  bene  esse;  wit- 
nesses examined  in  the  cause,  and  dying  before  the  hearing ;  aa  issue 
directed ;  a  trial  ordered  and  not  had  ;  an  application  for  a  third  new  trial ; 
decree  not  obtained ;  decree  obtained,  and  not  executed ;  accounts  taken, 
that  the  Court  may  know  whaf  decree  to  make ;  including  also  the  ques- 
tions, whether,  if  the  former  Bill  contained  a  bad  statement  for  this  plain- 
tiff, he  would  have  been  bound,  and,  if  not  bound,  whether  he  would  have 
been  affected  by  it.  I  apprehend,  a  Court  of  Equity  would,  in  many 
cases,  not  all,  admit  a  plea  of  dismissal  upon  the  merits  to  bar  a  remain- 
der-man in  tail  of  a  new  estate  tail  under  the  same  gift,  as  well  as  a  per- 
son claiming  the  same  estate.  I  admit,  there  is  no  judgment  in  point. 
But  the  justice  of  the  Court  furnishes  this  as  a  principle  ;  that  it  is  of  ab- 
solute necessity,  when  once  it  is  said,  the  tenant  in  tail  shall  represent  the 
inheritance,  that  those,  who  are  entitled  to  the  inheritance,  shall,  in  this 
Court,  have  the  benefit  and  the  disadvantage  of  a  proceeding  by  hiwL  But 
it  has  been  always  thought  competent  to  add  this  qualification  ;  liberty  to 
apply  special  circumstances,  under  which  the  estate  is  held,  as  a  ground 
for  saying,  they  ought  not  to  have  that  benefit,  or  suffer  that  disadvantage. 
They  have  in  general  put  in  new  answers.  Consider  the  inconvenience. 
If  the  Bill  claims  a  charge  upon  the  whole  inheritance,  and  created  by  the 
author  of  all  the  gifts,  comprising  the  inheritance,  an  estate  for  life,  with 
remainders  to  the  first  and  other  sons  in  tail ;  and  the  first  tenant  in  tail 
in  being  is  made  a  party,  and  he  dies  without  issue ;  according  to  the 
constant  practice,  all  the  proceedings  are  had  against  the  second  son,  as  if 
he  had  been  originally  a  party.  And  if  I  am  not  misled  by  the  authority 
of  Lord  Redesdale,  provoked,  I  may  say,  to  accuracy  upon  this  subject, 
those  proceedings  would  be  carried  on  by  a  Bill,  not  stating  the  facts  in 
the  original  Bill,  but  stating,  that  the  original  Bill  had  represented  the 
facts,  as  there  represented.  And  practice  will  sanction  the  declaration, 
that  this  form  would  sustain  the  suit  against  the  second  son,  as  a  due 
mode  of  putting  in  issue  the  fisusts,  that  had  been  put  in  issue  against  the 
eldest.    Suppose  the  witnesses  examined,  not  only  in  chief,  but  de  kmu 
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Bill  in  the  nature  of  a  supplemental  Bill  before  further 
proceedings  are  had,  or  a  decree  rendered,  otherwise 


i;  And  conBider  the  inconvenience,  if  a  Court  of  Justico  says,  the 
plaiotiff  Dccd  bring  no  one  before  the  Court  but  the  first  tenant  in  tail ; 
that  the  suit  so  instituted  i»  perfect ;  that  firstt  tenant  in  tail  rcprofientin;*^ 
the  whole  inheritance,  all  subsetiuent  to  him,  either  for  their  benefit  or 
otherwiae ;  supposing  the  merits  to  depend  upon  the  testimony  of  one  or 
two  old,  infirm  individuals,  whom  the  tenant  in  tail  in  desirous  to  examine 
debene  esse;  whose  evidence  would  entitle  him  to  a  decree  of  dismissal : 
it  would  be  the  grossest  injustice,  if,  by  the  accident  of  his  death,  the 
eauae  perhaps  delayed,  liccause  containing  such  matter,  the  subscfiuent 
tenant  in  tail  is  to  l»egin  an  original  suit,  in  which  he  cannot  have  the 
benefit  of  those  depositions;  and  the  enjoyment  of  the  estate  is  to  depend 
upon  the  accident ;  as  he  was  not  permitted  to  be  a  party  to  a  suit,  in 
which  he  might  have  had  the  same  evidence  ;  and  it  is  not  competent  to 
him  in  any  manner  to  protect  his  estate  upon  the  truth  and  fact  of  the 
case.  I  cannot  hold  that  a  go<Ml  judgment,  which  detennines,  that  one 
tenant  in  tail  only  need  l)o  a  defendant ;  but  that  the  proceed ing.'<,  had 
against  him  for  all,  shall  not  be  for  the  benefit  of  all.  The  case  of  wit- 
nesses examined  in  chief,  admits  the  same  consideration.  So,  where 
tenant  in  tail  files  a  Dill,  as  a  person  representing  the  whole  inheritance, 
and  afrainst  an  individual  who  states  by  his  answer  a  case  entitling  the 
pUintiff  to  a  decree.  If  he  dies  before  the  hearing,  it  is  extraordinary  to 
aay,  that  if  that  tenant  in  tail,  at  whom  the  Court  looks,  as  supporting 
the  whole  interest  in  the  inheritance,  had  lived,  he  should  have  ))cen  able 
to  obtain  a  decree  protecting  him  and  all;  yet,  by  the  accident  of  his 
death,  before  the  right  of  the  others  commenced,  the  benefit  of  that  shall 
be  lost.  In  the  very  ordinary  ease,  where  the  Dill  is  filed  for  the  purpose 
of  raising  a  charge  against  the  inheritance,  divided  into  estates  tail, 
againat  a  remote  remainder-man  ;  those  intermediate  not  being  yet  in  esse; 
if  the  cause  has  proceeded  a  certain  length,  an  intermediate  remainder- 
man coming  in  esse,  you  go  on  to  state  the  former  proceedings  ;  and  that 
ia  held  allegation  sufficient  to  put  the  facts  in  issue  with  regard  to  that 
aort  of  defendant.  But  I  admit  the  general  opinion,  that,  if  in  such  a 
case,  witnesses  have  been  exaniin«>d  atrainst  th«*  former  defendant,  yet, 
upon  the  other's  coming  into  exisienn*.  the  plaintiff  must  examine  again. 
It  tiso  said.  I  doubt  it ;  and  am  of  opinion,  that,  whenever  the  case  shall 
arise,  if  the  witnesses  should  die,  this  Court,  ufion  its  own  principles, 
may  hold  the  subsequent  defendant  entitled  to  the  benefit  of  that  testimo- 
ny. So,  I  should  also  say,  this  sort  of  principle,  arising  out  of  what  the 
Court  does  fur  the  convenience  of  justice*,  must  Ik^  applied  iHith  dn  and 
againat  the  tenant  in  tail  ;  subject  always  to  this,  that,  where  the  tenant 
in  tail  takes  a  different  interest,  or  rather  a  similar  inten*st,  not  affected  by 
the  same  rirrunistanees.  it  is  competent  both  for  and  against  him,  to  bring 
forward  the  Klquitiea  belonging  to  those  different  circumstances,  as  contra** 


382  EQUITY    PLEADINGS.  [CH.  YIII. 

they  will  not  be  tx)und  thereby ;  for  they  come  in  under 
the  original  founder,  and  not  under  the  old  trustees.^ 


distiDguishiiig  his  case.  And  that  is  the  result  of  the  passage  in  Lord 
Redesdale's  book,  which  so  stated,  I  think  right,  that  the  difference  be- 
tween the  issue  in  tail,  heir,  or  devisee,  and  a  remainder-man  claiming  bj 
force  of  a  new  limitation  is,  that  in  the  latter  case  the  party  is  not  bound 
by  the  shape  of  the  defence.'*  See  also  Cooper,  Eq.  PI.  80-88;  Mitf. 
Eq.  PI.  by  Jeremy,  98;  Oldham  v,  Eboral,  1  Coop.  Sel.  Cas.  27;  Me- 
chanics* Bank  of  Alexandria  v.  Setons,  1  Peters,  R.  310. 

1  Attorney-General  v.  Foster,  2  Hare,  R.  80, 93.  In  this  case,  Mr.  Vice- 
Chancellor  Wigram  said  ;  **  The  argument  in  support  of  the  exceptions 
was  rested  upon  two  distinct  grounds :  — First,  it  was  said,  that  when  the 
fact  is  once  admitted,  that  the  new  trustees  came  into  the  places  of  thoee, 
who  had  answered  the  original  information,  and  to  whom  they  succeeded, 
it  follows,  that  they  are  as  completely  bound  by  the  proceedings  in  the 
cause,  including  the  decree,  as  if  they  had  been  originally  parties.  It 
was  said,  that  this  information,  in  fact,  falls  under  that  description  of 
pleading,  which  Lord  Redesdale  terms  an  original  Bill  in  the  nature  of  a 
Bill  of  Revivor,  and  which  he  points  out  as  the  proper  form  of  proceed- 
ing, where  the  death  or  other  cessation  of  the  interest  of  a  party  is  at- 
tended with  such  a  transmission  of  that  interest,  that  the  person  entitled 
may  be  the  subject  of  controversy,  and  the  suit,  therefore,  is  not  permit- 
ted to  be  continued  by  a  mere  Bill  of  Revivor,  but  in  which  no  other 
question  can  be  litigated.  Pursuing  the  expressions  of  Lord  Redesdale  on 
the  same  point,  it  is  argued,  that,  as  an  original  Bill,  in  the  nature  of  a 
Bill  of  Revivor,  has  so  far  the  effect  of  a  Bill  of  Revivor,  that  the  new 
party,  if  he  succeeds  to  the  interest  of  a  plaintiff,  is  entitled  to  the  benefit 
of  the  former  suit,  and  if  he  succeeds  to  the  interest  of  a  defendant,  the 
plaintiff  is  entitled  to  the  benefit  of  the  former  suit  against  him,  as  if  the 
suit  had  been  continued  by  Bill  of  Revivor,  so,  in  this  case,  the  relators 
are  entitled  to  the  benefit  of  the  former  proceedings,  against  these  trus- 
tees, subject  only  to  the  question,  whether  they  are,  or  are  not,  the  sub- 
stituted trustees.  Secondly,  it  was  said,  that,  if  the  relation  of  the  parties 
were  not  such  as  to  entitle  the  Attorney-General  to  the  benefit  which  the 
former  proposition  assumes,  the  supplemental  information  was  so  framed 
as  to  tender  one  issue  only ;  namely,  whether  the  defendants  are  bound  or 
not  bound  by  the  former  proceedings ;  and  that  if,  at  the  hearing  of  the 
cause,  the  Court  should  be  of  opinion,  that  the  defendants  are  not  bound 
by  the  proceedings  in  the  original  cause,  the  present  information  must  be 
dismissed,  and  the  Court  could  make  no  decree  against  the  new  trustees, 
upon  the  merits  of  the  case  made  by  the  original  information.  I  have 
considered  both  these  grounds,  and,  excluding  the  second,  I  think  the  first 
cannot  be  supported.  I  think  the  practice  of  the  Court  required,  that  the 
new  trustees  should  have  been  brought  before  the  Court  before  the  hearing 
of  the  original  and  supplemental  informations,  in  which  the  decree  was 
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§  351.  The  voluntary  alienation  of  property,  pend- 
ing a   suit,  by  any  party  to   it,  is  not  permitted  to 


ultimately  drawn  up.  At  that  time,  they  were  not  less  the  reprcsrnta- 
tives  and  protectors  of  the  charity,  than  any  other  of  the  trustees;  and 
the  charity  was  not,  in  their  ahsencc,  pro])orly  represented  at  the  hearing 
of  the  cause.  The  position  of  the  new  trustees  was  likened  at  the  har  to 
that  of  a  purchaser  junthntv  lit* ;  and  I  was  referred  to  the  case  of  The 
Biahop  of  Winchester  v.  Paine,  11  Ves.  191.  1  do  not  admit  the  analo- 
gy. I  think  the  new  trustors  are  not  to  he  considered  as  purchasers, 
pendente  iitr,  un<ler  the  other  trustors ;  hut  that  they  came  in  under  the 
founder,  and  wcro  n<'ross:iry  parties  to  the  decree.  The  information  it- 
aelf  BO  treats  the  oaso,  and  I  think  correctly.  If  I  am  ri$rht  in  this  view 
of  the  question,  it  uill  follow,  that  the  new  trustees  must,  at  the  time  of 
answerinj?  this  information,  he  in  the  same  position  as  if  the  prosent  infor- 
mation had  been  filed  against  them,  and  they  had  answered  it  before  the 
original  and  first  supplemental  information  were  heard.  In  that  ca.se,  it  is 
clear,  that  they  mi^iit  have  made  any  defence,  which  the  justice  of  the 
caae  required,  suhjoct  to  a  question  of  costs  if  they  had  needh>ssly  re- 
peated that,  which  was  contained  in  the  answers  of  the  former  trustees. 
My  proposition  is,  not  tliat  the  new  trustees  would  necessarily  ho  unaf- 
fected by  the  answers  of  the  former  trustees,  or  by  the  prm'oediiijrs  in 
thia  cause  anterior  to  their  app<untmciit,  hut  that  they  were  not  so  Ijound 
aa  to  be  absolutely  precluded  from  making  a  proper  case  against  the  de- 
cree prayed  agaiiis^t  them,  and  from  hcin<r  heard  to  argue  ag.iinst  its  cor- 
rectness and  propiioty.  The  assignees  of  a  defendant,  who  iK'comes 
bankrupt  after  answer,  may,  in  some  sense,  be  affected  l)y  \\\f>  answer  : 
but  they  are  not  nt*c^^.sarily  precluded,  l>y  their  relation  to  the  bankrupt, 
from  atatinfr  their  own  case  in  their  answer,  against  the  relief  prayod  by 
the  Bill.  Kxtreme  cases  were  put  for  the  pur(»ose  of  showing  the  incon- 
Teoience  which  p<issil)|y  mi^ht  result  from  ropeati*d  changes  of  trustees. 
But  those  extreme  cas<*s  (which,  in  fart,  rarely  if  ever  occur)  do  not  fur- 
nish the  rule  for  cases  like  the  pre.s<>nt,  which  would  have  been  subject  to 
no  difficulty  whatever,  if  that,  which  I  consider  the  rofrular  practice  of  the 
Court,  had  been  attended  to.  I'pon  the  second  question,  which  is  one  of 
strict  pleadinfv,  1  have  certainly  felt  ditficulty  Hut  adverting;  to  what 
Lord  Rcdesdale  says,  as  to  the  frame  of  tlmse  original  Hills,  which  are 
filed  for  the  purjKise  of  hivint;  the  lM*nefit  of  proceedings  in  exiMin;?  <uitn 
againat  persons  not  parties  to  those  proceed  in  ps,  and  to  what  I^jrd  Kid  on 
both  said  and  determined  in  IJoyd  r.  Job  new,  0  Ve^.  37,  respecting  Hills 
of  that  nature  (notwithstanding  the  intimation  of  his  opinion  as  to  whit 
tlie  more  convenient  rule  of  pleading  would  1h'),  I  think  that  the  facts, 
which  constitute  the  c:w  made  by  the  original  information  are  so  far  put 
io  iuue  by  the  present  int'ormation,  that  the  Court  might,  at  the  hearing 
of  thia  information,  go  into  the  ease  at  large  against  the  new  trustees ; 
and  would  not,  at  that  hearing,  be  confined  to  the  narrow  iaaue,  which  the 
argument  for  the  Attorney-General  assumes.'* 
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a£fect  the  rights  of  the  other  parties,  if  the  suit  pro- 
ceeds without  a  disclosure  of  the  fact,  except  so  far  as 
the  alienation  may  disable  the  party  from  performing 
the  decree  of  the  Court.^  Thus,  if,  pending  a  suit  by 
a  mortgagee  to  foreclose  the  equity  of  redemption,  the 
mortgagor  makes  a  second  mortgage,  or  assigns  the 
equity  of  redemption,  an  absolute  decree  of  foreclosure 
against  the  mortgagor  will  bind  the  second  mortga- 
gee, or  assignee  of  the  equity  of  redemption^  who  can 
only  have  the  benefit  of  a  title  so  gained  by  filing  a 
Bill  for  that  purpose.^  But  upon  a  Bill  by  a  mortga- 
gor to  redeem,  if  the  mortgagee  assigns,  pendente  lUe^ 
the  assignee  must  be  brought  before  the  Court  by  the 
mortgagor,  who  cannot  otherwise  have  a  reconveyance 
of  the  mortgaged  property.*  The  Bill,  which  is  neces- 
sary in  the  latter  case,  is  merely  supplementary  ;  but  in 
the  former  case,  the  Bill  must  be  an  original  Bill  in  the 
nature  of  a  cross  Bill,  to  redeem  the  mortgaged  prop- 
erty/ If  the  party  aliening  be  the  plaintiff  in  the  suit, 
and  the  alienation  does  not  extend  to  his  whole  in- 
terest, he  may  also  bring  the  alienee  before  the  Court 
by  a  Bill,  which,  although  in  the  nature  of  an  original 
Bill  against  the  alienee,  will  be  supplemental  against 
the  parties  to  the  original  suit ;  and  they  will  be  neces- 
sary parties  to  the  supplemental  suit,  only  so  far  as  their 
interests  may  be  affected  by  the  alienation.*  General- 
ly, in  cases  of  alienation,  pendente  lite^  the  alienee  is 
bound  by  the  proceedings  in  the  suit  after  the  aliena- 


'  Mitf.  Eq.  PI.  by  Jeremy,  73.  See  Ante,  ^  156,  342,  note,  349.  The 
distinction  between  cases  of  voluntary  alienation  pendente  lite,  and  invol- 
untary alienation  by  operation  of  law,  as  insolvency  or  bankruptcy,  is 
fully  discussed  in  Sedgwick  v.  Cleaveland,  7  Paige,  R.  290-292. 

9  Mitf.  Eq.  PI.  by  Jeremy,  73.  3  ibid.  4  ibid. 

5  Mitf.  Eq.  PI.  by  Jeremy,  73,  74,  and  cases  there  cited ;  Cooper,  Eq. 
PI.  77 ;  Ante,  §  156,  340,  342,  343,  349 ;  Post,  ^  351,  a.  See  Turner  v. 
Wight,  4  Beavan,  R.  40. 
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lion,  and  before  the  alienee  becomes  a  party  to  it ;  and 
depositions  of  witnesses,  taken  after  the  alienation,  hut 
before  the  alienee  became  a  party  to  the  suit,  may  be 
used  by  the  other  parties  against  the  alienee,  as  they 
might  have  been  used  against  the  party,  under  whom 
he  claims.^ 

§  351,  a.  The  same  rule  would  prevail,  where  a 
vendee  should  file  a  Bill  for  a  si)ecific  performance  of  a 
contract  for  the  purchase  of  land  against  the  vendor, 
and  pending  the  suit,  he  (the  vendee)  should  sell  to 
one  or  more  sub-purchasers.  In  such  a  case,  the  sub- 
purchasers need  not  be  made  parties ;  and  they  would 
be  bound  by  the  decree  in  the  suit.  Indeed,  they  would 
have  a  right  to  insist,  that  their  immediate  vendor 
should  proceed  in  the  original  suit  for  their  Ix^Miefit  and 
at  their  charge,  upon  the  ground,  that  by  the  sub-sale, 
he  had  in  effect  become  their  trustee  of  all  tin;  rights 
under  the  original  contract.^  But  if  the  original 
vendee  had  entered  into  a  contract  with  tlu^  sub- 
purchasers, not  that  he,  but  that  the  original  vendor 
should  convey  to  them,  the  sub-purchasers,  if  they 
purchased  before  any  suit  brought,  might  then  have 
been  necessary  and  proper  parties  to  a  suit  for  a  spe- 
cific performance  against  the  original  vendor  by  the 
cviginal  vendee.^ 

§  351,  6.  A  Bill,  in  the  nature  of  a  supplemental 
Bill,  may  also  Ix^  required,  not  only  where  new  in- 
terests ariw*,  either  before  or  after  a  decree ;  but  also 
where  relief  of  a  diflerent  kind,  or  u|X)n  a  difl*en*nt 


1  Ibid. ;  Ante,  {  UiV*,  340,  3IJ. 

•  Wood  r.  Orimth,  1  Swannt.  R.  TiS,  W>;  2  Suf;<U>ii  uii  Vendors,  ch.  8, 

§9,  wrt.  3»,  p.    I.'>,  Ifi,  loth  ftlil    1k19;  v.  Walford,  1  Rum.  R. 

378;  1  Daiiicll,  i'h.  Piact.  375;  ^2  Siory  on  Ya\.  JuriMp.  ^  1050,  1051. 

3  V.  Walford,  t  Kubs.  H.  37*.> ;  1  Daniell,  Ch.  Pract.  375. 

EQ.  PL.  49 
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principle,  is   required   from  that  in  the  original   de- 
cree.^ 

^  352.  A  supplemental  Bill,  or  an  original  Bill  in 
the  nature  of  a  supplemental  Bill,  is  not  in  all  cases 
either  proper,  or  necessary,  merely  because  new  events 
have  occurred  since  the  original  Bill.  But  (as  w^e  have 
seen)  the  facts  must  be  material  to  the  original  cause, 
or  be  such,  as  could  not,  in  that  stage  of  the  original 
cause,  be  brought  into  'it  w^ithout  such  a  Bill.*  For, 
where  there  is  no  alteration  in  the  interest  of  the  par- 
ties, nor  any  particular  circumstance  requiring  further 
discovery ;  but  where  a  fact  only  has  occurred,  which 
might  be  proved  under  the  proceedings  in  the  original 
Bill,  as  in  taking  an  account  before  the  Master  under 
the  prayer  of  the  original  Bill,  and  the  relief  is  not 
varied  by  the  supplemental  matter,  but  the  plaintiff 
may  have  the  relief  prayed  for  by  such  supplemental 
Bill  under  the  original  Bill,  the  supplemental  Bill  is 
improper.' 

^  353.  Having  thus  stated  these  particulars  in  re- 
lation to  the  general  nature  of  an  original  Bill  in  the 
nature  of  a  supplemental  Bill,  it  remains  to  state,  what 
the  proper  frame  of  such  a  Bill  should  be.  A  Bill  for 
this  purpose  must  state  the  original  Bill,  the  proceed- 
ings upon  it,  the  event,  which  has  determined  the  in- 
terest of  the  party,  by  or  against  whom  the  former  Bill 
was  exhibited,  and  the  manner  in  which  the  property 
has  vested  in  the  person,  who  has  become  entitled.  It 
must  then  show  the  ground,  upon  which  the  Court 
ought  to  grant  the  benefit  of  the  former  suit  to  or 
against  the  person,  who  has  become  so  entitled ;  and 

1  Hodson  V,  Ball,  11  Sim.  R.  456,  463 ;  S.  C.  1  Phillips,  Ch.  R.  177 ; 
Ante,  §  338 ;  Post,  §  422. 

9  Ante,  §  332,  333,  335-337. 

3  Adams  v.  Dowdiog,  2  Madd.  R.  55.     See  Gilb.  For.  Rom.  109. 
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it  must  pray  the  decree  of  the  Court,  adapted  to  the 
case  of  the  plaintiff  in  the  new  Bill.^  This  Bill,  al- 
though partaking  of  the  nature  of  a  supplemental  Bill, 
is  not  an  addition  to  the  original  Bill,  but  another 
original  Bill,  which,  in  its  consequences,  may  draw  to 
itself  the  advantage  of  the  proceedings  on  the  former 
Bill.' 

^  354.  Thirdly;  a  Bill  of  Revivor,  strictly  so  called. 
This  is  the  usual  mode  of  reviving  and  continuing  the 
proceedings,  whenever  there  is  an  abatement  of  the 
suit  before  its  Anal  consummation.  An  abatement,  in 
the  sense  of  the  Common  Law,  is  an  entire  overthrow 
or  destruction  of  the  suit,  so  that  it  is  quashed  and 
ended.^  But,  in  the  sense  of  Courts  of  Equity,  an 
abatement  signifies  only  a  present  suspension  of  all 
pioceedings  in  the  suit,  from  the  want  of  proper  par- 
ties capable  of  proceeding  therein.  At  the  Common 
Law,  a  suit,  when  abated,  is  absolutely  dead.  But,  in 
Equity,  a  suit,  when  abated,  is  (if  such  an  expression 
be  allowable)  merely  in  a  state  of  suspended  animation; 
and  it  may  be  revived.^  The  death,  or  marriage,  of 
one  of  the  original  parties  to  the  suit,  is  the  most  com- 
mon, if  not  the  sole  cause,  of  the  atmtement  of  a  suit 
in  Equity.  As  the  interest  of  a  plaintiff  usually  extends 
to  the  whole  suit,  therefore,  in  (general,  upon  the  death 


>  Mitf.  Bj.  PI.  by  Jcrrmy,  !*!». 

•  Mitf.  Efj.  PI.  by  Jeremy,  iW,  Oil,  and  raM.'»  there  cited  ;  Phelps  v. 
Sproule,  4  Sim.  R.  31H;  Vi^frs  c.  I»rd  Aiidloy,  1>  Sim.  K.  75.  The 
following  is  the  common  prayer  of  an  ori^'inal  Bill,  in  the  nature  of  a 
BupplemeDta]  Bill,  in  the  case  of  the  bankruptcy  o(  the  dcfcn<lant  pending: 
Uie  suit.  *  And  that  the  plaintiHTH  may  have  the  benefit  of  the  said  suit 
and  proceedings  against  the  said  I),  (the  assifrnee)*  and  may  have  the 
smiDe  relief  against  him,  that  he  micht  have  had  against  the  said  B.  (the 
bankrupt)  in  cane  he  had  not  lM^eome  bankrupt,  and  for  further  and  other 
relief.**     Van  Heyth.  F^i.  Drafts.  33U. 

3  3  Black.  Comm.  108. 

4  Ante,  4  338,  329,  349  and  note. 
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of  a  plaintiff,  or  the  marriage  of  a  female  plaintiff,  all 
proceedings  become  abated.^  Upon  the  death  of  a 
defendant,  likewise,  all  proceedings  become  abated  as 
to  that  defendant.*  But,  upon  the  marriage  of  a  fe- 
male defendant,  the  proceedings  do  not  abate,  although 
her  husband  ought  to  be  named  in  the  subsequent 
proceedings.' 

^  354,  a.  A  Bill  of  Revivor,  properly  so  called,  lies 
only  by  or  against  the  persons,  who  are  the  proper 
representatives  of  the  deceased  party.  If  the  suit  re- 
spects the  personal  assets  only  of  the  deceased  party, 
his  executor  or  administrator  is  the  proper  party,  by  or 
against  whom  the  revivor  is  to  be.  If  the  suit  respects 
the  real  estate  of  the  deceased  party,  his  heir  or  heirs 
are  the  proper  parties  to  the  Bill  of  Revivor.* 

§  355.  It  is  highly  probable,  that  the  Bill  of  Revivor 
was  borrowed  from  the  Civil  Law,  or  the  Canon  Law. 
If  the  party  died  pending  the  suit,  by  the  Civil  Law 
and  the  Canon  Law  the  other  party  had  a  Citatio  ad 
reassumendam  causam.  But  then  it  was  necessary  to 
be  made  to  appear  to  the  judge  by  the  proof,  that  the 
party  was  dead  ;  for  it  was  not  enough  for  the  judge 
to  know  it  in  his  private  capacity ;  but  it  was  neces- 
sary, that  it  should  be  proved  judicially  to  him.  This 
process  lay  only  against  the  heir  of  the  defendant,  and 
for  the  heir  of  the  plaintiff,  and  so  from  heir  to  heir, 


1  Mitf.  Eq.  PI.  by  Jeremy,  57. 

8  Mitf.  Eq.  PI.  by  Jeremy,  57,  58;  Cooper,  Eq.  PI.  63;  Gilb.  For. 
Rom.  175  -  178.  It  is  said,  that  if  a  suit  abates  by  the  death  of  the  de- 
fendant, the  plaintiff  may  bring  a  new  original  suit,  or  a  Bill  of  Revivor  at 
his  election  ;  for  he  may  be  able  to  make  a  better  case  than  by  his  first 
Bill.  Wyatt,  Pr.  Reg.  91  ;  Spencer  v.  Wray,  1  Vern.  463;  Anon.  3 
Aik.  485,  486 ;  Nicoll  17.  Roosevelt,  3  John.  Ch.  R.  60. 

3  Mitf.  Eq.  PI.  by  Jeremy,  68 ;  Cooper,  Eq.  PI.  64 ;  Gilb.  For.  Rom. 
174-  177  ;  Wyatt,  Pr.  Reg.  90-92. 

*  Post,  §  364 ;  Mitf.  Eq.  PI.  by  Jeremy,  69. 
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usque  ad  canclusionem  in  causd^  and  even  after  sen- 
tence, to  have  execution  of  the  sentence  pronounced.^ 
We  shall  see,  presently,  how  close  the  analogy  is  be- 
tween the  subpoena  to  revive,  and  the  Citatio  ad  reas- 
wmendam  causam. 

^  356.  The  death  of  one  of  the  parties  to  a  suit  does 
not,  in  all  cases,  necessarily  produce  such  an  abatement 
of  it,  as  to  suspend  all  further  proceedings  ;  but  only 
when  the  interest  of  such  party,  or  that  which  he  rep- 
resents, survives.^  If  the  interest  of  a  party  dying  so 
determines,  that  it  can  no  longer  affect  the  suit,  and 
no  person  bc^comcs  entitled  thereupon  to  the  same  in- 
terest, (which  hapi)ens  in  the  case  of  a  tenant  for  life, 
or  a  person  having  a  t(*mix)rary  or  contingent  interest, 
or  an  interest  defeasible  u{)ou  a  contingency,)  the  suit 
does  not  so  abate,  as  to  require  any  proceeding  to 
warrant  the  prosecution  of  the  suit  against  the  remain- 
ing parties.'  But,  if  the  party  so  dying  be  the  only 
plaintiff,  or  the  only  defendant,  there  will  necessarily 
be  an  end  of  the  suit,  if  there  is  no  subject  of  litigation 
remaining.^ 

§  357.  If  the  whole  interest  of  a  i)arty  dying  survives 
to  another  party,  so  that  no  claim  can  be  made  by  or 
against  the  represenuuives  of  the  party  dying  ;  as,  if  a 
Bill  is  filed  by  or  against  trustees  or  executors,  and 
one  dies,  not  having  possessed  any  of  the  property  in 
question,  or  done  any  act  relating  to  it,  which  may  be 
questioned  in  the  suit;  or,  if  a  Bill  is  filed  by  or  against 
husband  and  wife,  in  right  of  the  wife,  and  the  hus- 
band dies  under  circumstances,  which  admit  of  no  de- 
mand by  or  against  his  representatives,  the  proceedings 


»  Gilb.  For.  Rom.  17-2. 

*  Cave  V.  <*ork,  S  Voiinpc  &  (oil.  Nuw  R.  130,  133. 

•  Mitf.  Eq.  PI.  by  Jeremy,  5H,  and  raaes  there  cited  ;  ('oo|K;r,  F^.  PI. 
65  ;  Gilb.  For.  Rom.  176. 

«  Ibid. 
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do  not  abate.^  So,  if  a  surviving  party  can  sustain  the 
suit,  as  in  the  case  of  several  creditors,  plaintiffs  on  be- 
half of  themselves  and  other  creditors,  the  proceedings 
do  not  abate.*  For  the  persons,  remaining  before  the 
Court  in  all  these  cases,  either  have  in  them  the  whole 
interest  in  the  matter  in  litigation,  or  at  least  are  com- 
petent to  call  upon  the  Court  for  its  decree,' 

^  358.  Upon  the  same  principle,  if  two  joint  ten- 
ants exhibit  their  Bill,  and  one  dies,  this  will  not  abate 
the  suit  as  to  the  other  ;  for  the  whole  interest  belongs 
to  the  survivor.*  But  it  is  otherwise  in  the  case  of 
tenants  in  common ;  for  if  one  of  them  dies,  the  suit 
abates ;  because  his  right  descends  to  his  representa- 
tives, who  may  revive.*  And,  although  the  proposition 
stated  in  our  law  books  is  true,  that  where  a  tenant  in 
common  dies,  his  representative  may  revive  without 
the  other ;  yet  it  is  true  only  in  a  qualified  sense.®  For 
where  two  tenants  in  common  filed  their  Bill,  and  one 
died,  and  a  Bill  of  Revivor  was  brought  by  his  repre- 
sentative against  the  same  defendants,  without  joining 
the  surviving  tenant  in  common,  either  as  a  co-plaintiff, 
or  as  a  defendant,  in  the  Bill  of  Revivor,  it  was  decided, 
after  a  great  deal  of  discussion,  that,  although  the  rep- 
resentative of  the  deceased  tenant  in  common  might 
revive  without  making  the  other  a  co-plaintiff;  yet 
that,  if  he  did  so,  he  must  make  him  a  defendant.'^ 

1  Mitf.  Eq.  PI.  by  Jeremy,  58,  59. 

3  Ibid. 

3  Milf.  Eq.  PI.  by  Jeremy,  58,  59,  and  cases  there  cited ;  Fallowes  v. 
Williamson,  11  Ves.  306,  313. 
•  *  Cooper,  Eq.  Pi.  65  ;  Boddy  v.  Kent,  1  Meriv.  R.  364  ;  Wright  v. 
Dorset,  3  Ch.  Rep.  66 ;  Anon.  2  Freem.  6. 

5  Ibid. 

6  Ibid. 

7  Cooper,  Eq.  PI.  65,  66  ;  Boddy  v.  Kent,  1  Meriv.  R.  364;  Fallowea 
V.  Williamson,  11  Ves.  306,  313.  The  reasoning  of  Lord  Eldop  on  this 
subject,  in  Fallowes  v.  Williamson,  11  Ves.  306,  309,  310,  is  so  full  and 
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§  359.  If  there  are  several  plaintiflfs,  and  the  de- 
fendant dies,  some  of  them   may   proceed  to  revive 


important  in  its  explanationd  of  {general  principles,  that,  although  long,  it  is 
thought  best  to  insert  it  at  large  in  this  place.  *^  If,  for  want  of  author- 
ity," says  he,  **  1  am  to  reason  upon  general  principles,  where  joint 
tenants  file  a  Rill,  and  by  the  death  of  one  the  interest  survives,  without 
doubt  there  is  no  abatement ;  but  the  survivor  may  go  on.  But  where 
the  interest  is  that  of  tenants  in  common,  there  is  prodigious  difficulty  and 
vast  injustice  in  deciding,  that  if  one  dies,  the  re  present  at  ives  of  that  one 
may,  without  making  tht'ir  companion  a  co-plaintiff,  revive.  The  first 
difliculty  is  of  this  sort.  The  plaintiffs  in  the  Bill  of  Revivor  suggest 
upon  the  Bill,  that  they  .ire  the  represtMitatives,  and  that  they  stand  in  the 
place  of  the  original  plaintilT.  The  defendant  u]>on  this  argument  either 
is,  or  is  not,  at  liberty  to  answer.  Ifc  certainly  may  show  cause  against 
the  revivor  in  some  way.  Suppose  he  does  not;  and  the  representatives 
revive.  If  the  co-plaintiff  with  the  original  plaintiff,  deceased,  dues  not 
admit,  that  those  persons  are  the  representatives,  what  is  there  in  the 
atate  of  the  record,  so  put,  authorizing  the  Court  to  say,  the  suit  is  re- 
vived, in  that  stage,  until  the  surviving  tenant  in  common  has  done  some 
act  acknowledging  the  relation,  in  respert  of  which  he  and  the  alleged 
representative  agree,  that  there  is  a  right  to  revive  ?  The  surviving  ten- 
aot  in  common  must  have  some  opportunity  of  doing  that,  lie  may 
state,  that  he  is  filing  a  supplemental  Bill  to  bring  the  real  representative 
before  the  Court.  If  he  i.s  made  a  eo-plaiuiitf,  by  joining  he  admits  the 
character  of  the  representative.  \hn  suppose  he  knows  the  other  is  not 
the  heir,  that  he  is  obliged  to  get  on  with  his  own  suit ;  and  knows  an- 
other person  to  l>e  the  hf^r ;  without  whom  he  cannot  get  on  .  what  is 
there  upon  the  record,  where  the  Bill  of  Kevivnr  iUwa  not  make  the  sur- 
vivor a  co-plaintiff,  to  show,  that  he  admits  the  rhanicter  of  the  plaintiff 
reviving  ^  Beyond  that,  there  ih  another  dilfieulty,  and  a  very  iiii><.>hievou8 
consequence,  in  holding,  that  the  rcpres«'iitaiives  may  revivt*  without  the 
original  co-plaintiff;  even  if  he  does  admit,  that  they  are  the  repres<'iita- 
livea.  Circumstane(>s  may  liavp  taken  place,  from  which  the  hur>'ivor 
may  know,  it  would  be  trross  injuMiec  for  him  to  pursue  the  suit ;  and 
that  the  repn.'M'iitatives  of  the  defeased  tenant  in  rommtin  kiuiw  that. 
Suppose  they  revive  ;  and  instead  of  a  plea  or  demurrer  the  di-triHiantH 
state  the  objection  by  answer;  and  insist  u|Hin  it,  as  entitling  them  to  the 
same  benefit,  as  if  it  had  bien  by  pb-a ;  the  cause  iiii*!bt  go  to  a  hearing, 
when  revived,  in  the  absenei'  of  the  original  eo-plaintilf;  and  be  may  hi) 
engaged,  and  without  Ins  c<inM*nt,  in  further  litigation,  where  he  thinks  it 
unrighteous ;  and  if  ht-  bad  iH'en  side  plamtilf,  miL'hl  have  denred  to 
have  his  Bill  dismissied  with  eoMs.  In  what  nuNle  then  in  he  to  eome, 
and  say  he  will  have  nothing  more  to  do  with  tht>  suit;  tor  there  must  b» 
•ome  form,  in  which  he  shall  be  at  hl>erty  to  do  so.  On  the  one  hand, 
there  it  great  baxard  of  injustice,  whether  the  alleged  representatives  are 
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Without  the  others,  if  they  refuse ;  for  the  obstinacy 
of  some  of  the  parties  shall  not  hinder  the  rest  from 
asserting  their  own  interest.  But  in  such  cases,  the. 
original  plaintiffs,  who  refuse  to  join,  should  be  made 
defendants  in  the  Bill  of  Revivor.^ 

^  360.  If  a  man  marries  an  administratrix,  and  a 
decree  is  obtained  against  him  and  his  wife  for  a  de- 
mand out  of  the  assets,  and  the  wife  dies  before  the 
decree  is  executed,  the  suit  is  abated ;  and  the  plain- 
tiff must  revive  it  against  the  administratrix  of  the 
wife,  before  any  further  proceedings  can  be  had  in  the 
cause  against  the  husband  ;  for  the  assets  of  the  wife 
are  primarily  liable  to  satisfy  the  decree.' 

80  or  not ;  and  if  it  was  to  be  considered  originally,  there  is  vast  weight  in 
the  doubt,  that  has  been  referred  to ;  and  upon  general  principles  I  should 
be  disposed  to  hold,  that  the  revivor  ought  to  be  by  both ;  for  it  is  troe,  as 
has  been  stated,  that  upon  a  revivor  by  scire  facias  all  most  join.  It 
would  be  strange  upon  a  scire  facias  to  say,  the  ^proceedings  were  to  be 
put  in  the  same  plight,  not  only  as  to  the  persons  suing  it  out,  and  against 
whom  it  was  sued  out,  but  against  persons,  to  whom  it  was  not  addressed, 
and  having  no  knowledge  of  it.  Next ;  if  the  representatives  are  to  file 
their  Bill  of  Revivor,  and  that  is  only  as  to  the  interest  of  the  deceased, 
though  that  Bill  states  the  original  cause  as  the  cause  of  both,  must  not 
the  two  causes  be  joined,  so  that  the  Court  can  know,  in  which  you  are 
going  on?  It  would  be  novel,  and  against  the  principle  of  pleading  in 
Equity,  that  where  the  interest  is  entire,  as  to  the  subject  of  the  suit, 
though  divided  in  enjoyment,  and  the  defendant  might  object  for  want  of 
parties,  that  the  Bill  of  the  representatives  should  revive  as  to  that  suit, 
the  interest  of  the  other  plaintiff  not  being  abated  ;  and,  therefore,  the 
two  causes  are  joined  ;  though  the  survivor  may  have  no  inclination  to  go 
on.  What  is  revived  ?  The  suit  as  to  the  interest  of  the  deceased.  But 
then  it  must,  in  the  contemplation  of  the  Court,  be  a  proceeding  at  the 
suit  of  the  survivor,  as  his  interest  is  not  abated  ;  and  at  the  suit  of  the 
representative,  standing  in  the  place  of  the  deceased.  The  consequence 
is,  all  subsequent  process  must  be  at  the  suit  of  both,  and  in  a  cause,  enti- 
tled in  the  names  of  both.**  ^^ 

1  Gilb.  For.  Rom.  176;  Wyatt,  Pr.  Reg.  90,  94. 

2  Cooper,  Eq.  PI.  67,  76,  210;  Jackson  v.  Rawlins,  2  Vern.  R.  194 
and  Railhby's  note  (2) ;  Bachelor  v.  Bean,  2  Vern.  R.  61 ;  Sanderson  v. 
Crouch,  2  Vern.  R.  118.  It  would  seem,  from  these  cases,  that  the  hus- 
band was  not  liable,  except  for  the  assets,  of  which  he  was  possessed,  or 
which  came  to  his  or  the  wife's  hands,  after  the  intermarriage.  See  also 
Norton  v.  Sprigg,  1  Vern.  R.  309. 
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^  361.  If,  upon  the  death  of  the  husband  of  a  fe- 
male plaintiir,  suing  in  her  right,  the  widow  docs  not 
choose  to  proceed  in  the  cause,  the  Bill  is  considered 
as  abated,  and  she  is  not  liable  to  the  costs.^  If  she 
thinks  proper  to  proceed  in  the  cause,  she  may  do  so 
without  a  Bill  of  Revivor  ;  for  she  alone  has  the  whole 


1  Mitf.  Eq.  PI.  by  Jeremy,  59,  GO,  and  cases  there  cited  ;  (lilb.  For. 
Rom.  175,  176;  Wyatt,  Pr.  Reg.  01,  02;  Ante,  §  01.  I'pon  this 
subject  Mr.  Cooper  has  rommented  as  follows ;  "In  the  case  of  husband 
and  wife  suinp  for  a  demand  in  right  of  the  wife,  though  if  the  husband 
dicA,  it  is  no  abatement,  as  herein  before  mentioned,  yet  if  they  have  ex- 
amined witnesses,  and  afterwards  the  husband  dies,  the  wife  is  not  bound, 
unless  she  choosps ;  and  she  may  file  a  new  Kill  and  examine  tht>  same 
witnesses  over  again,  as  if  no  examination  had  ever  taken  place.  Hut  if 
tl|e  Bill  is  brought  against  the  husband  and  wife,  where  the  wife's  prop- 
erty is  concerned,  as  if  she  is  an  executrix,  and  the  defendant's  answer 
sad  witnesses  are  examined,  and  publication  passi^s,  and  the  husband 
lAerwards  dies,  it  has  been  decided,  that  the  wife  shall  be  bound  by  the 
answer  and  depositions.  Vpon  this,  I  cannot  help  observing,  that  there 
seems  an  inconsistency  in  the  princi[)]e,  that  the  wife  surviving  should  be 
bfwad  by  the  answer  and  depositions,  w  hen  she  was  defendant  with  her 
husband,  but  not  by  their  Hill  and  de{M>Mtions,  when  they  stotni  in  the 
character  of  plaintitFs.  In  the  l:u«t  mentioned  case,  the  Court  takes  a  flis- 
tinction,  that,  although  the  wife  shall  be  l>ound  by  tbe  answer  and  deposi- 
tions in  a  matter  of  personalty ;  yet  in  case  of  the  wit*e*s  inheritance,  it 
might  be  otherwise.  Hut  in  another  cast*  the  Master  of  the  Rolls  ^eems 
to  have  allowed  a  husband's  answer,  whereby  he  had  confessed  a  settle- 
ment, to  be  read  as  evidence  against  the  wife,  though  it  was  ins^isted.  that, 
it  being  tbe  case  of  the  wile's  inheritance,  she  was  not  bound  by  such 
evidence.  And  there  seems  an  anomaly  in  another  rule  of  pleading 
relatire  to  the  alN>vcmentioned  case  of  husband  and  wife,  which  is,  that 
although  where  they  exhibit  their  Hill  for  a  demand  in  her  right,  and  the 
husband  dies,  the  wife,  if  she  thinks  [)ro|Hrr,  may  proceed  in  the  cause 
without  a  Bill  of  Rev i\ or,  .she  alone  having  the  wh(de  interest,  anil  the 
whole  advantage  of  tbe  proceed inus  surviviuir  to  her  ;  so  mueb  so,  tbat 
if  any  judgment  has  been  obtained,  even  fur  costs,  she  will  l>e  «-ntitled  to 
the  benefit  of  it ;  yet,  if  she  does  not  choose  to  prucee<l  in  the  cause,  the 
Bill  is  considered  as  abated,  and  she  is  not  liable  to  the  costs.  And  thu 
case  is  the  same,  if  a  female  plaintiff  marries.  |>ending  a  suit,  and  after- 
wards, before  revivor,  her  husband  dies ;  for  her  incapacity  to  [»ro.H«-cut«) 
the  suit  is  removed  ;  but  the  sul>se<iuent  proceedings  are  in  the  name  and 
description,  which  she  has  acquired  by  the  marriage.**  CiKiper,  V^\. 
PI.  66,  67,  and  cases  there  cited.  See  <irant  r.  Van  Schoonhovt^n, 
9  Paige,  K.  t255. 

EQ.    PL.  50 
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interest,  and  the  husband  was  a  party  in  her  right,  and 
therefore  the  whole  advantage  of  the  proceedings  sur- 
vives to  her ;  so  that  if  any  judgment  has  been  ob- 
tained, even  for  costs,  she  will  be  entitled  to  the  ben- 
efit of  it.^  But  if  she  takes  any  step  in  the  suit  after 
her  husband's  death,  she  makes  herself  liable  to  the 
costs  from  the  beginning.^  If  a  female  plaintiff  mar- 
ries pending  a  suit,  and  afterwards,  before  revivor,  her 
husband  dies,  a  Bill  of  Revivor  becomes  unnecessary, 
her  incapacity  to  prosecute  the  suit  being  removed.* 
But  the  subsequent  proceedings  ought  to  be  in  the 
name  and  with  the  description,  which  she  has  acquired 
by  the  marriage/ 

^  362.  For  the  like  reason,  if  the  plaintiff,  in  a  BiH 
of  Interpleader,  should  die  after  a  decree,  that  the 
defendants  should  interplead,  there  will  be  no  abate- 
ment of  the  suit ;  for  by  such  a  decree  the  suit  is  ter- 
minated as  to  the  plaintiff,  although  the  litigation  may 
still  continue  between  the  defendants  under  the  decree 
of  interpleader ;  and  in  that  event  the  cause  may  still 
proceed,  without  any  revivor  against  the  representa- 
tives of  the  plaintiff.* 

^  363.  Whenever  there  is  an  Original  Bill  and  a 
Cross  Bill  thereto,  if  an  abatement  takes  place,  there 
must  generally  be  a  Bill  of  Revivor  in  each  cause. 
But  if  the  Bills  regard  an  account,  and  there  is  a 
decree  for  an  account,  the  two  causes  become  thereby 
so  consolidated,  that  one  Bill  of  Revivor,  praying  for  a 
revivor  of  the  whole,  will  revive  both  causes.^ 

^  364.  Having  stated  the  cases,  where  a  Bill  of 
Revivor  is  not  necessary,  notwithstanding  an  interven- 

^  Ibid.  2  Ibid.  3  Ibid.  4  Ibid. 

5  Mitf.  Eq.  PI.  by  Jeremy,  60 ;  Ante,  ^  297,  a. 

«  Cooper,  Eq.  PI.  64  ;  Wyatt,  Pr.  Reg.  88;  Hinde,  Ch.  Prao.  61 ; 
Gilb.  For.  Rom.  174. 
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ing  death  of  one  of  the  parties,  let  us  now  proceed  to 
consider  the  cases,  in  which  a  Bill  of  Revivor  is  neces- 
sary and  proper.  Wherever  a  suit  abaters  by  death, 
and  the  interest  of  the  person,  whose  death  has  caused 
the  abatement,  is  transmitted  to  that  representative, 
which  the  law  gives  or  ascertains,  as  an  heir  at  law,  or 
an  executor  or  administrator,  so  that  the  title  cannot 
be  disputed,  at  least  in  the  Court  of  Chancery,  but  the 
person,  in  whom  the  title  is  vested,  is  alone  to  be  as- 
certained, the  suit  may  be  continued  by  a  Bill  of  Re- 
vivor merely.'  If  a  suit  abates  by  the  marriage  of  a 
female  plaintiff,  and  no  act  is  done  to  affect  the  rights 
of  the  party,  but  the  marriage,  no  title  can  be  disputed. 
The  person  of  the  husband  is  the  sole  fact  to  be  ascer- 
tained ;  and,  therefore,  the  suit  may  be  continued  in 
this  case,  likewise,  by  Bill  of  Revivor  merely.^ 

^  365.  In  the  case  of  a  Bill  brought  by  a  creditor 
on  behalf  of  himself  and  all  other  creditors,  if  he  dies, 
the  suit  may  he  revived  by  his  personal  representative. 
If  the  latter  does  not  choose  to  revive  it,  then  any 
other  creditor,  at  least  any  one,  who  has  proved  his 
debt  under  a  decree  before  the  Master,  may,  by  a  sup- 
plemental Bill,  continue  the  cause,  and  proceed  therein 
for  the  benefit  of  all  the  creditors.^ 

^  366.  When  a  suit  Ix^came  al)ated  after  a  decree 
signed  and  enrolled,  it  was   anciently  the  practice  to 


»  Mitf.  Eq.  PI.  by  Jfiremy,  «1);  rooj^or,  Fai  PI.  63,  01. 

*  Mitf.  Kq.  PI.  by  Jeremy,  Af),  and  cases  there  cited ;  Gilb.  Fur.  Rom. 
175,  177,  189;  Wyail,  Pr.  Reg,  <H» ;  Douglas  r.  Sherman,  2  Paige,  R. 
358;  Phelps  V.  Spruuh\  1  Sim.  3H. 

•  Milf.  Kq.  PI.  by  Ji'remy,  7SI,  and  note  (/) ;  Dixon  v.  Wyalt,  4  Madd. 
R.  393  ;  Bumcy  v.  Mori;an,  I  Sim.  &  Stu.  35H;  llouhlitch  v.  D(iiin4.f;al, 
1  Sim.  R.  47U  ;  Davin  r.  Williams.  I  Sim.  K.  5.  It  is  oAen  Kiid,  that 
the  crediuir  in  such  a  cane  has  a  right  to  rrvtrt.  But  quvre,  nhtrther  the 
•uit  in  such  m  esse  is  technically  abated  '  Sec  1  Rq.  Abridg.  'J,  3 
Cooper,  Eq.  PI.  65. 
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revive  the  decree  by  a  subpoena  in  the  nature  of  a 
scire  facias^  upon  the  return  of  which,  the  party,  to 
whom  it  was  directed,  might  show  cause  against  the 
reviving  of  the  decree  by  insisting,  that  he  was  not 
bound  by  the  decree  ;  or  that  for  some  other  reason  it 
ought  not  to  be  enforced  against  him  ;  or  that  the  per- 
son, suing  the  subpoena,  was  not  entitled  to  the  benefit 
of  the  decree.^  If  the  opinion  of  the  Court  was  in 
his  favor,  he  was  dismissed  with  costs.  If  it  was 
against  him,  or  if  he  did  not  oppose  the  reviving  of  the 
decree,  interrogatories  were  exhibited  for  his  examina- 
tion, touching  any  matter  necessary  to  the  proceed- 
ings.^ If  he  opposed  the  reviving  of  the  decree  on  the 
ground  of  facts,  which  were  disputed,  he  was  also  to 
be  examined  upon  interrogatories,  to  which  he  might 
answer  or  plead ;  and,  issue  being  joined,  and  witness- 
es examined,  the  matter  was  finally  heard  and  deter- 
mined by  the  Court.*  But  if  there  had  been  any  pro- 
ceedings, subsequent  to  the  decree,  this  process  was 
ineffectual,  as  it  revived  the  decree  only,  and  the  sub- 
sequent proceedings  could  not  be  revived  except  by 
Bill.  The  enrollment  of  decrees  being  now  much 
disused,  it  is  become  the  practice  to  revive  in  all  cases, 
indiscriminately,  by  Bill.^ 

^  367.  A  suit,  which  has  become  entirely  abated, 
may  be  revived  as  to  part  only  of  the  matter  in  litiga- 
tion, or  as  to  a  part  by  one  Bill,  and  as  to  the  other 
part  by  another.  Thus,  if  the  rights  of  a  plaintiff  in 
a  suit  upon  his  death  become  vested,  a  part  in  his  real, 
and  a  part  in  his  personal,  representatives,  the  real 
representative  may  revive  the   suit,  so  far  as  concerns 


^  Mitf.  £q.  PI.  by  Jeremy,  69,  70,  aad  cases  there  cited ;  Gilb.  For. 
Rom.  177. 
»  Ibid.  3  Ibid.  4  Ibid. 
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his  tide,  and  the  personal  representative,  so  far  as  his 
demand  extends.^ 

^  368.  Therefore,  where  the  phiintiflf's  intestate 
had  obtained  a  decree  against  the  defendant  for  pay- 
ment of  a  sum  of  money,  and  also  for  a  conveyance  of 
land  and  a  delivery  of  deeds ;  but  before  any  thing 
was  done  upon  it,  he  died  intestate  ;  and  the  plaintiff, 
88  his  personal  representative,  having  revived  the  de- 
cree, the  defendant  objected,  because  the  heir  was  not 
made  a  party,  and  a  decree  could  not  be  revived  in 
parts.  But  the  Court  held,  tliat  it  was  like  a  judg- 
ment at  law  in  waste,  where  there  may  be  two  revi- 
vors, and  they  ordered  the  decree  to  be  revived  as  to 
the  personalty.^ 

§  d69.  When  there  are  several  plaintiffs,  or  several 
defendants,  all  having  an  interest,  which  survives,  the 
death  of  any  one  of  them  makes  an  abatement  only 
as  to  himself,  and  the  suit  is  continued  as  to  the  rest, 
who  are  living.'  But  if  any  thing  is  required  to  be 
done  by  or  against  the  interest  of  the  party,  who  is 
dead,  his  proper  representative  must  be  brought  before 
the  Court  by  a  Bill  of  Revivor.*  If  some  of  the  plain- 
lifb,  entitled  to  a  Bill  of  Revivor,  refuse  to  join  in  it, 
they  may  be  made  parties  defendant.' 

§  370.  If  a  decree  is  obtained  against  an  executor 
for  the  payment  of  a  debt  of  his  testator,  and  of  costs 
out  of  the  assets,  and  the  executor  dies,  and  his  repre- 
sentative does  not  become  the  representative  of  the 
testator,  the  suit  may  be  revived  against  the  represent- 


>  Mitf.  Eq.  PI.  by  Jeremy,  79,  80 ;  (;ilb.  For.  Rom,  174. 

*  Cooper,  Eq.  PI.  71,  and  cases  there  cited  ;  Ferrers  v.  Cherry,  1  F^. 
Abridf.  4,  pi.  U. 

'  Aata,  $  364.  ^  Antr,  ^  361. 

^  Finch  V.  Winchclsea,  1  E(\.  Abridg.  3,  p].  7  ;  Nicoll  v.  Roosevelt,  3 
John.  Ch.  R.  60  ;  Ante,  ^  35<J. 


398  EQUITY    PLEADINGS.  [CH.  VIII. 

ative  of  the  testator,  and  the  assets  may  be  pursued 
in  his  hands,  without  reviving  against  the  represfenta- 
tive  of  the  original  defendant.^ 

^  370,  a.  Where  a  Bill  is  filed  by  a  plaintiff  to  re- 
vive a  suit  after  a  decree,  and  to  prosecute  the  decree, 
it  is  not  competent  for  the  defendant  in  his  answer  to 
resist  the  revival  by  stating  matter,  which  existed  be- 
fore the  decree,  or  which  has  arisen  since  ;  and  such 
matter,  if  stated,  will  be  treated  as  impertinent.*  The 
reason  is,  that  if  the  facts  existed  before  the  decree, 
and  the  proper  time  for  making  them  a  part  of  the  de- 
fence has  been  permitted  to  pass  by,  the  omission  can- 
not be  supplied  in  this  manner ;  and  if  new  matter 
has  arisen  since  the  decree,  varying  the  situation  of  the 
parties,  other  means  exist  for  bringing  it  forward. 
The  right  of  a  party  to  prosecute  a  decree,  and  to  do 
what  is  necessary  for  that  purpose,  cannot  depend 
upon  the  merits  of  the  decree.* 

^371.  It  is  a  general  rule,  that  no  suit  shall  be  re- 
vived for  costs  merely,  unless  such  costs  are  taxed,  and 
a  report  thereof  made  in  the  lifetime  of  the  party.* 
But  if  costs  are  to  be  paid  out  of  an  estate,  the  suit 
may  be  revived  for  them.  And  the  case  is  still  strong- 
er, if  a  Bill  of  Revivor  is  brought  for  a  duty  and  costs, 
although  the  costs  are  not  taxed  in  the  defendant's 
lifetime.^ 


1  Mitf.  Eq.  PI.  by  Jeremy,  78 ;  Johnson  v.  Peck,  2  Ves.  465. 

9  Devaynes  v.  Morris,  1  Mylne  &  Craig,  213,  225  ;  Post,  ^  376. 

3  Ibid.  ;  Ante,  §332,  333,  and  notes ;  Post,  §  376,  423. 

^  Cooper,  Eq.  PI.  68;  Gilb.  For.  Rom.  181  ;  Wyatt,  Pr.  Reg.  93; 
Jenour  r.  Jenour,  10  Ves.  572.  But  see  Morgan  v.  Scudamore,  2  Ves. 
jr.  315,  316  ;  S.  C.  3  Ves.  195 ;  Glenham  w.  Stutwell,  1  Dick.  14;  Dod- 
son  V.  Oliver,  Bunb.  R.  160 ;  Blower  v.  Morrets,  3  Alk.  772 ;  Kemp  r. 
Morrell,  3  Atk.  812;  Johnson  v.  Peck,  2  Ves.  465.  But  see  Travis  r. 
Waters,  1  John.  Ch.  R.  85. 

5  Ibid. 
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^  371,  a.  A  Bill  of  Revivor  cannot  properly  be 
brought  upon  a  Bill  of  Discovery  merely,  after  the  an- 
swer is  put  in  and  the  discovery  is  made  ;  for  in  such 
a  case  the  entire  object  of  the  Bill  has  been  obtained  ; 
and  the  plaintiff  can  have  no  motive  for  reviving  it ; 
and  the  other  party  has  no  interest  in  reviving  it.' 

^  372.  Hitherto  we  have  lieen  considering  cases, 
where  the  plaintiff  may  revive.  In  some  cases,  a  de- 
fendant, after  a  decree,  is  permitted  to  file  a  Bill  of 
Revivor,  if  the  plaintifl*,  or  those  standing  in  his  right, 
neglect  to  do  it ;  for  then  the  rights  of  the  |)arties  are 
ascertained ;  and  the  plaintiO*  and  the  defendant  are 
equally  entitled  to  the  benefit  of  the  decree,  and 
equally  have  a  right  to  prosecute  it.'  But  this  rule 
must  be  taken  with  some  qualification.  Lord  Ilard- 
wicke  has  expressly  laid  it  down,  that  a  defendant 
can  revive  only  in  one  instance,  and  that  is,  after  a 
decree  to  account ;  for  in  that  case  both  parties  are 
actors.'  But  the  principle  has  l)een,  by  subsequent 
decisions,  extended  to  every  case,  in  which  the  de- 
fendant can  derive  a  benefit  from  the  further  [)roceed- 
ings.^  Thus,  where  the  assignees  of  a  bankrupt  filed 
a  Bill  against  a  pc^rson,  claiming  as  a  mortgagee,  and 
the  title  of  tlie  bankrupt  was  under  a  fine  by  a  tenant 
in  tail,  as  to  whose  legitimacy  a  question  was  made, 
and  a  decree  was  made,  directing  an  issue,  in  which 
issue  the  verdict  was  against  the  le<;itimacy ;  and  then 


>  Hofsburgv.  Baker,  1  Pcirr«,  K.  232,  23fi.  Aftrr  a  dUcovpry  is  "b- 
Uined  upon  such  a  Hill,  it  in  not  proper  to  flismJMs  the  Bill ;  but  the  (*tMirt 
•hould  paaa  an  order,  tliat  no  further  procrc'diuj?*  he  had  in  the  rauM. 
Ibid. 

«  Cooper,  Eq.  PI.  Oh. 

'  Cooper,  Rq.  ?].  C*K ;  Anon.  3  Atk.  69*2;  Dcvaynea  r.  Morris,  1  Mylue 
A  Creig,  R.  213;  Mitf.  Kq.  PI.  by  Jeremy,  4th  edit.,  p.  7». 

4  Cooper,  Eq.  PI.  U8;  Miif.  Ei\.  PI.  bv  Jereinv,4th  edit.,  p.  7i)  and 

(9) 
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the  mortgagee  died,  and  his  representatives  filed  a 
Bill  of  Revivor ;  although  it  was  objected  on  the  behalf 
of  the  assignees,  that  a  defendant  cannot  revive,  ex- 
cept after  a  decree  for  an  account ;  yet  the  revivor 
was  permitted.^ 

^  373.  Upon  the  same  principle,  there  would  seem 
to  be  no  objection  to  a  defendant's  reviving  the  suit 
after  a  decree  in  the  case  of  a  Bill  for  the  specific 
performance  of  an  agreement,  or  for  a  partition,  or 
for  a  trustee  to  convey  the  legal  estate.  But  the 
defendant  must,  in  all  such  cases,  have  an  interest  in 
the  further  prosecution  of  the  suit.  And,  therefore, 
where  his  only  object  is  to  dissolve  an  injunction  and 
proceed  at  law,  the  Court  will  not  permit  him  to  re- 
vive.* However,  in  a  case,  where  the  plaintiff*,  after 
a  decree  to  redeem  certain  mortgaged  premises,  filed 
his  Bill  of  Revivor,  but  neglected  to  revive,  on  the 
time  for  the  defendant's  answering  being  out,  the  de- 
fendant was  allowed  to  revive,  and  to  carry  on  the 
decree  under  the  plaintiff's  Bill.^ 

^  374.  In  regard  to  the  frame  of  a  Bill  of  Revivor, 
a  brief  statement  may  sufiice.  A  Bill  of  Revivor, 
then,  must  state  the  original  Bill,  or  rather,  who  were 
the  plaintiffs  and  defendants  to  it,  and  what  its  prayer 
or  object  was,  and  the  several  proceedings  thereon, 
and  the  abatement.*     It  ought  also  to  show  the  title 

1  Cooper,  Eq.  PI.  68;  Williams  v.  Cooke,  10  Ves.  406 

2  Cooper,  Eq.  PI.  69. 

3  Cooper,  Eq.  PI.  68,  69,  and  the  cases  there  cited;  Mitf.  Eq.  PI.  by 
Jeremy,  79;  1  Eq.  Abridg.  2,  3 ;  Wyatt,  Pr.  Reg.  92. 

4  The  49th  Order  of  the  English  Orders  of  1841,  provides,  "That  it 
shall  not  be  necessary  in  any  Bill  of  Revivor,  or  supplemental  Bill,  to  set 
forth  any  of  the  statements  in  the  pleadings  in  the  original  suit,  unless 
the  special  circumstances  of  the  case  may  require  it."  The  Supreme  Court 
of  the  United  States  have  adopted  the  same  Rule.  See  Equity  Rules  of 
January  Term,  1842,  Rule  47,  1  Howard,  R.  Introd.  p.  56 ;  17  Peters, 
App'x,  p.  69. 
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of  the  plaintiff  to  revive  the  suit.^  It  is,  also,  neces- 
sary to  state  so  much  new  matter,  and  no  more,  as  is 
requisite  to  show,  how  the  plaintiff  becomes  entitled 
to  revive,  and  to  charge,  that  the  c^use  ought  to  be 
revived,  and  to  stand  in  the  same  condition,  with  re- 
spect to  the  parties  to  the  original  Bill,  as  it  was  at 
the  time  when  the  abatement  happened ;  and  it  must 
praj,  that  the  suit  may  be  revived  accordingly.*  It 
may  likewise  be  necessary  in  many  cases  to  pray,  that 
the  defendant  may  answer  the  Bill  of  Revivor ;  as  in 
the  case  of  an  admission  of  assets,  or  an  account  of 
the  personal  estate  being  requisite  from  the  represent- 
ative of  a  deceased  party .^  In  this  latter  case,  if  the 
defendant  does  admit  assets,  the  cause  may  proceed 
against  him  upon  an  order  of  revivor  merely.^  But 
if  he  does  not  make  that  admission,  the  cause  must 
be  heard  for  the  purpose  of  obtaining  the  necessary 
accounts  of  the  estate  of  the  deceased  party,  to  an- 
swer the  demands  made  against  it  by  the  suit/  And 
the  prayer  of  the  Bill,  therefore,  in  such  a  case  usually 
is,  not  only,  that  the  suit  may  be  revived,  but  also, 
that  in  case  the  defendant  shall  not  admit  assets  to 
answer  the  purposes  of  the  suit,  such  accounts  may 
be  taken.     And  so  far,  the  Bill  is  in  the  nature  of  an 

original  Bill**     Upon  a  ^ill  of  Revivor,  the  sole  ques- 

» 

1  Phelps  «•  Sproulo,  1  Sim.  R.  318 ;  Vigers  r.  liOrd  Audlcy,  ()  Sim.  R- 
78,  75;  Milf.  Eq.  PI.  by  Jeremy,  70 ;  Cooi)er,  Vj(\.  PI.  70. 

■  Cooper,  Eq.  PI.  70;  Comyiis,  Rep.  570 :  Milf.  Faj.  PI.  by  Jeremy, 
76. 

»  Cooper,  Eq.  PI.  70;  Wyatr,  Pr.  Reg.  01 ;  Milf.  F^.  PI.  by  Jeremy, 
76. 

*  Ibid. 

*  Cooper,  Eq.  PI.  70;  Milf.  Va\.  PI.  by  Jeremy,  70. 

*  Cooper,  Eq.  PI.  70,  and  cases  ihere  oiled ;  (jitb.  For.  Rom.  173,  171 ; 
Wyatt,  Pr.  Rejr.  !)1  -»l.  This  passage  is  ukcn  by  Mr.  (*uoper  almost 
literally  from  Lnnl  Redesdnle's  Tn^atitM!  (Milf.  Kq.  PI.  by  Jeremy,  76, 
77).     But  the  few  words  added  by  Mr.  Toopcr,  make  the  sense  mure 

PL.  51 
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tions  before  the  Court  are,  the  competency  of  the  par- 
ties to  revive,  or  the  correctness  of  the  frame  of  the 


clear  and  definite,  and  I  have  therefore  followed  the  latter.     The  follow- 
ing passage  from  Lord  Redesdale's  Eq.  PI.  77,  78,  may  be  useful  to  show 
the  practice  as  to  Bills  of  Revivor.     *'  Upon  a  Bill  of  Revivor,"  says  he, 
"  the  defendants  must  answer  in  eight  days  afler  appearance,  and  submit, 
that  the  suit  shall  be  revived,  or  show  cause  to  the  contrary;  and  in  de- 
fault, unless  the  defendant  has  obtained  an  order  for  further  time  to  an- 
swer, the  suit  may  be  revived  without  answer,  by  an  order  made  upon 
motion,  as  a  matter  of  course.    The  ground  for  this  is  an  allegation,  that 
the  time  allowed  the  defendant  to  answer  by  the  course  of  the  Court  is 
expired,  and  that  no  answer  is  put  in.     It  is  therefore  presumed,  that  the 
defendant  can  show  no  cause  against  reviving  the  suit  in  the  manner 
prayed  by  the  Bill.     An  order  to  revive  may  also  be  obtained  in  like 
manner,  if  the  defendant  puts  in  an  answer,  submitting  to  the  revivor,  or 
even  without  that  submission,  if  he  shows  no  cause  against  the  revivor. 
Though  the  suit  is  revived  of  course  in  default  of  the  defendant's  answer 
within  eight  days,  he  must  yet  put  in  an  answer,  if  the  BOl  requires  it. 
As,  if  the  Bill  seeks  an  admission  of  assets,  or  calls  for  an  answer  to 
the  original  Bill,  the  end  of  the  order  of  revivor  being  only  to  put  the  suit 
and  proceedings  in  the  situation,  in  which  they  stood  at  the  time  of  the 
abatement,  and  to  enable  the  plaintiff  to  proceed  accordingly.     And  not- 
withstanding an  order  for  revivor  has  been  thus  obtained,  yet  if  the  de- 
fendant conceives,  that  the   plaintiff  is  not  entitled  to  revive  the  suit 
against  him,  he  may  take  those  steps,  which  are  necessary  to  prevent 
the  further  proceeding  on  the  Bill,  and  which  will  be  noticed  in  treating 
of  the  different  modes  of  defence  to  Bills  of  Revivor.     And  though  these 
steps  should  not  be  taken,  yet  if  the  plaintiff  does  not  show  a  title  to  re- 
vive, he  cannot  finally  have  the  benefit  of  the  suit,  when  the  determina- 
tion of  the  Court  is  called  for  on  the  subject."     He  adds;  "After  a 
cause  is  revived,  if  the  person  reviving  finds  the  original  Bill  to  require 
amendment,  and  the  pleadings  are  in  such  a  state,  that  an  amendment  of 
the  Bill  would  be  permitted,  if  the  deceased  party  were  living,  the  Bill 
may  be  amended  notwithstanding  the  death  of  that  party ;  and  matters 
may  be  inserted,  which  existed  before  the  original  Bill  was  filed,  and 
stated,  as  if  the  deceased  party  had  been  living."     In  Van  Heythuysen's 
Equity  Draftsman,  340-346,  will  be  found  the  common  forms  of  Bills  of 
Revivor.     The  common  prayer  in  the  case  of  a  Bill  of  Revivor  on  the 
death  of  the  plaintiff,  is  :  "  To  the  end,  therefore,  that  the  said  defendant 
may  answer  the  premises,  and  that  the  said  suit  and  proceedings,  which 
so  became  abated  as  aforesaid,  may  stand  revived,  and  be  in  the  same 
plight  and  condition,  as  the  same  were  in  at  the  time  of  the  death  of  the 

1  Bettes  V.  Dana,  2  Sumner,  R.  383. 


CH.  Vlll.]  BILLS    OF    REVIVOR.  403 

§  375.  If  a  defendant  to  an  original  Bill  dies  before 
putting  in  an  answer ;  or  after  an  answer,  to  which 
exceptions  have  been  taken  ;  or  after  an  amendment 
of  the  Bill,  to  which  no  answer  has  been  given ;  the 
Bill  of  Revivor,  although  requiring  in  itself  no  answer, 
must  pray,  that  the  person,  against  whom  it  seeks  to 
revive  the  suit,  may  answer  the  original  Bill,  or  so 
much  of  it,  as  the  exceptions,  taken  to  the  answer  of 
the  former  defendant,  extend  to,  or  as  the  amendment, 
remaining  unanswered,  requires.^ 

^  376.  Where  a  Bill  of  Revivor  is  brought  by  a  de- 
fendant after  a  decree,  it  merely  substantiates  the  suit, 
and  brings  before  the  Court  the  parties  necessary  to 
see  to  the  execution  of  the  decree,  and  to  be  the  ob- 
jects of  its  operations,  rather  than  to  litigate  the  claims 
made  by  the  several  parties  in  the  original  pleadings, 
except  so  far  as  they  remain  undecided.^ 

§  377.  Fourthly ;  a  Bill  in  the  nature  of  a  Bill  of 
Revivor.  We  have  seen,  that  a  Bill  of  Revivor,  proper- 
ly so  called,  lies  only  in  cases,  where  a  death  inter- 
venes, and  it  is  necessary  to  bring  the  proper  repre- 
sentatives of  the  deceased  party  in  the  realty  or  in  the 
personalty  before  the  Court ;  or,  where,  by  reason  of  the 


nid  J.  A.,  or  that  the  said  defendant  may  show  f^ood  cause  to  the  con- 
trary ;  May  it  please,  &c/'  In  the  case  of  the  death  of  the  defendant,  it 
is  M  follows:  *'Thcn;forc,  that  the  said  suit  and  proceedings,  which  be- 
cmme  to  abated  by  the  death  of  the  said  S.  N.,  may  stand  and  be  rovivod 
agiiDit  the  nid  T.  R.,  and  be  in  the  same  plight,  state,  and  condition,  as 
the  same  were  in  at  the  time  of  the  abatement  thereof.  And  that  plain- 
tiff may  hare  the  benefit  thcntof;  or  that  the  said  defendant  T.  R.  may 
•bow  csuae,  why  the  said  suit  and  proceedings  should  not  be  so  revived, 
and  that  the  same  may  be  revived  accordingly.**  Van.  Hcyth.  Eq. 
Drafts,  341,342. 

>  Blitf.  Eq.  PI.  by  Jeremy,  76,  77,  and  cases  there  cited;  Cooper,  Eq. 
PI.  70,  71. 

*  Mitf.  Eq.  Pi.  by  Jeremy,  79,  and  cases  there  cited ;  Cooper,  Eq.  Pi. 
71 ;  Devaynes  v.  Morris,  1  Mybe  Si  Craig,  313,  8S5 ;  Ante  ^  370,  a. 
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marriage  of  a  female  plaintiff,  her  rights  are  so  modi- 
fied, that  the  suit  cannot  be  carried  on  by  herself  alone, 
but  her  husband  becomes  a  necessary  party .^  In  each 
of  these  cases,  there  is  no  other  fact  to  be  ascertained, 
than  whether  the  new  party  brought  before  the  Court 
has  the  character  imputed  to  him.  If  he  has,  the  revi- 
vor is  of  course.^  But  there  are  many  cases,  in  which 
there  are  other  facts,  which  may  be  brought  into  litiga- 
tion, besides  the  mere  question  of  the  character  of  the 
new  party ;  and  to  such  cases,  therefore,  the  simple 
Bill  of  Revivor  does  not  technically  apply.  Under 
such  circumstances,  an  original  Bill,  in  the  nature  of 
a  Bill  of  Revivor,  is  the  appropriate  process  to  bring 
those  facts  before  the  Court,  and  to  put  the  original 
proceedings  again  in  motion,  and  to  enable  the  new 
party  to  have  the  benefit  of  the  former  proceedings.* 

^  378.  Thus,  if  the  death  of  a  party,  whose  interest 
is  not  determined  by  his  death,  is  attended  with  such 
a  transmission  of  his  interest,  that  the  title  to  it,  as 
well  as  the  person  entitled,  may  be  litigated  in  the 
Court  of  Chancery,  as  in  the  case  of  a  devise  of  a  real 
estate,  the  suit  is  not  permitted  to  be  continued  by  a 
Bill  of  Revivor.  An  original  Bill,  upon  which  the  tide 
may  be  litigated,  must  be  filed.  And  this  Bill  will 
have  so  far  the  effect  of  a  Bill  of  Rievivor,  that  if  the 
title  of  the  representative  substituted  by  the  act  of  the 
deceased  party  is  established,  the  same  benefit  may  be 
had  of  the  proceedings  upon  the  former  Bill,  as  if  the 
suit  had  been  continued  by  a  Bill  of  Revivor.^ 


1  Ante,  §  364;  Cooper,  Eq.  PI.  64.  9  Ibid. 

3  Miif.  Eq.  PI.  by  Jeremy,  71,  97  ;  Wyalt,  Pr.  Reg.  90,  91 ;  Attor- 
ney-General V,  Foster,  2  Hare,  R.  80,  93,  94 ;  Ante,  §  350 ;  Post,  §  379. 

*  Mitf.  Eq.  PI.  by  Jeremy,  71 ;  Id.  97,  and  cases  there  cited  ;  1  Eq. 
Abridg.  2,  3  ;  Clare  v.  Wordell,  2  Vem.  548 ;  S.  C.  1  Eq.  Abridg.  3, 
pi.  3;  Wyatt,  Pr.  Reg.  90;  Joaes  v.  Jones,  3  Atk.  217;    Douglas  v. 
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^  379.  The  ground  of  this  distinction  betwt^en  Bills 
of  Revivor,  and  Bills  in  the  nature  of  Bills  of  Revivor, 
seems  to  be,  that  the  former,  in  case  of  death,  are 
founded  upon  mere  privity  of  blood  or  representation 
by  operation  of  law  ;  the  latter,  upon  privity  of  estate 
or  title  by  the  act  of  the  party.*  In  the  former  case, 
nothing  can  be  in  contest,  except  whether  the  party  be 
the  heir  or  {>ersonal  representative  ;  in  the  latter,  the 
nature  and  operation  of  the  whole  act,  by  which  the 
privity  of  estate  or  title  is  created,  is  ojien  to  contro- 
versy.* Thus,  for  example,  the  heir  may  be  made  a 
party  by  a  Bill  of  Revivor;  for  his  title  is  by  mere 
operation  of  law.     But  the  devisee  must  come  in  by  a 


ShemuiD,  9  Paige,  R.  358.  I^rd  Redcsdale  repeats  the  same  proposition, 
with  tome  alight  alterations,  in  p.  07  of  his  Treatise.  His  language 
there  is:  '*  It  has  been  already  mentioned,  that  when  the  interest  of  a 
party  dying  is  transmitted  to  another  in  such  a  manner,  that  the  tran»mis- 
aicm  may  he  litigated  in  this  Court,  as  in  the  case  of  a  derise,  the  suit 
cannot  he  reTived  by  or  against  the  {person,  to  whom  the  interest  is  so 
transmitted;  but  that  such  person,  if  he  succeeds  to  the  interest  of  a 
plaintiff,  is  entitled  to  the  benefit  of  the  former  suit ;  and  if  he  succeeds 
to  the  interest  of  a  defendant,  the  plaintiff*  is  entitled  to  the  benefit  of  the 
former  suit  against  him ;  and  that  this  benefit  is  to  be  obtained  by  an 
original  Bill  in  nature  of  a  Bill  of  Revivor." 

"  Wyatt,  Pr.  Reg.  90. 

'  This  subject  is  discussed  at  large  in  Slack  v.  Walcott,  3  Mason,  R. 
506,  to  which  the  learned  reader  is  refened.  Gilbert,  in  his  Forum  Ro- 
manam,  179,  states  the  reastms  thus:  ''This  8ubi>cena  is  only  for  the 
heir,  executor,  or  administrator,  who  came  in  in  privity,  as  they  call  it, 
that  is  in  immediate  representation  to  the  party  litigant  deceased ;  for  a 
devisee  or  assignee  of  any  plaintiff*  cannot  have  subpcpna  ad  revivrnJum 
aAer  the  decease  of  such  plaintiff.  And  this  is  for  two  reasons.  First, 
because  they  looked  upon  a  suit  tu  be  a  chose  in  action,  which  was  not 
assignable  over  for  fear  of  maintenance.  But  this  reason  has  been  long 
sinee  obsolete  in  the  Court  of  ( -haneery,  where  they  allow  the  assign- 
■leot  of  such  interest.  But  the  scrond  and  better  reason  is,  becauM*, 
wheie  the  party  devises,  or  assigns  his  interest,  and  dies ;  if  the  devisee 
or  assignee  were  to  bring  his  Bill  of  Revivor  against  the  defendant,  the 
heir  or  executor  would  be  pretermitted,  who  might  have  a  right  to  con- 
test such  disposition,  and  therefore  he  must  bring  his  original  Bill,  and 
make  the  heir  or  executor  a  party.** 
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Bill  in  the  nature  of  a  Bill  of  Revivor ;  for  he  comes  in 
as  a  purchaser  under  the  testator,  in  privity  of  estate 
or  title,  which  may  be  disputed.^  So,  where  new 
trustees  to  a  charity  are  appointed  upon  the  death  or 
resignation  of  the  old  trustees,  a  Bill  in  the  nature  of 
a  Bill  of  Revivor  must  be  brought,  to  make  them  par- 
ties; for  otherwise,  if  not  made  parties,  they. will  not 
be  bound  by  the  decree.^ 

§  380.  The  Bill  is  said  to  be  original,  merely  on  ac- 
count of  the  want  of  that  privity  of  title  between  the 
party  to  the  former  Bill  and  the  party  to  the  latter  Bill, 
although  claiming  the  same  interest,  which  would  have 
permitted  the  continuance  of  the  suit  by  a  Bill  of  Re- 
vivor.* Therefore,  when  the  validity  of  the  alleged 
transmission  of  interest  is  established,  the  party  to  the 
new  Bill  will  be  equally  bound  by,  or  have  advantage 
of,  the  proceedings  on  the  original  Bill,  as  if  there  had 
been  such  a  privity  between  him  and  the  party  to  the 
original  Bill,  claiming  the  same  interest.^  And  the 
suit  is  considered  as  pending  from  the  filing  of  the 
original  Bill,  so  as  to  save  the  statute  of  limitations,  to 
have  the  advantage  of  compelling  the  defendant  to  an- 
swer, before  an  answer  can  be  compelled  to  a  cross 
Bill,  and  to  have  every  other  advantage,  which  would 
have  attended  the  institution  of  the  suit  by  the  origi- 
nal Bill,  if  it  could  have  been  continued  by  a  Bill  of 
Revivor  merely.* 

^381.  In  the  case  of  the  marriage  of  a  female 
plaintiff,  the  husband  comes  in  by  what  may  properly 

1  Cooper,  Eq.  PI.  63,  69,  77 ;  Gilb.  For.  Rom.  ch.  9,  p.  172 ;  Wyatt, 
Pr.  Reg.  90 ;  1  Eq.  Abridg.  2  B.  pi.  1 ;  Harrison  v.  Ridley,  2  Eq. 
Abridg.  3  ;  S.  C.  Comyns,  R.  589;  Douglas  v.  Sherman,  2  Paige,  368. 

2  Attorney-General  v.  Foster,  2  Hare,  81,  93 ;  Ante,  ^  350 ;  Mitf.  Eq. 
PI.  by  Jeremy,  71,  97,  4th  edit.  ;  Post,  §  384,  note. 

3  Mitf.  Eq.  PI.  by  Jeremy,  97,  98.  ^  Ibid. 
5  Mitf.  Eq.  PI.  by  Jeremy,  97,  98,  and  cases  there  cited. 
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be  called  a  privity  of  representation,  by  operation  of 
law,  upon  the  marriage.'  If,  on  the  marriage,  her 
property  becomes  vested  by  a  settlement  in  trustees,  or 
if  any  third  person,  such  as  trustees,  or  issue,  are  made 
interested  in  it,  a  mere  Bill  of  Revivor  will  not  do ;  but 
the  interest  of  such  third  persons  must  be  brought  for- 
ward by  an  original  Bill,  in  the  nature  of  a  supplemen- 
tal Bill  and  a  Bill  of  Revivor.^ 

^  382.  So,  if  an  administrator  obtains  a  decree  in  a 
suit ;  but  before  there  is  a  complete  execution  of  it,  he 
dies ;  the  administrator  de  bonis  non  cannot  revive  the 
suit,  so  as  to  have  the  benefit  thereof  by  a  Bill  of  Re- 
vivor ;  because  he  comes  not  in  privity  under  the  ad- 
ministrator, who  obtained  the  decree,  but  paramount 
to  him.  He  represents  the  intestate,  and  not  merely 
the  former  administrator.'  The  true  mode  of  obtain- 
ing the  benefit  of  the  decree  in  such  a  case  would 
seem  to  be  by  an  original  Bill  in  the  nature  of  a  Bill 
of  Revivor.^ 


1  Ante,  i  354. 

«  See  Cooper,  Eq.  Pi.  C4,  77;  Post,  ^  387;  Mitf.  Kq.  PI.  by  Jeremy, 
70,  71 :  Merrywether  r.  Mellish,  13  Ves.  IGl,  163. 

»  Cooper,  Bq.  PI.  07,  70,  210.  See  Phelps  v.  Sproule,  4  Sim.  R.  318. 
The  ease  of  Owen  r.  Curzon,  2  Vera.  237,  as  reported,  seems  the  other 
wmy.  Bat  Mr.  Cooper  says  he  has  examined  the  record,  and  the  demur- 
rer was  allowed.  (Cunpcr,  Kq.  PI.  67,  70,  210,  and  notes  ibid.)  Mr. 
Raithby,  in  his  note  (1)  to  the  case  in  2  Vera.  237,  confirms  Mr.  Cooper*8 
■Utemeot.  See  S.  C.  1  F^.  Abridg.  3,  pi.  0.  The  statute  of  30  Ch.  II. 
e.  6,  prorided,  that  an  administrator  de  ftonts  non  may  sue  a  »rirc  facias, 
and  take  eiecution  upon  a  judgment  had  in  the  name  of  an  executor  ur 
former  administrator.  By  analogy,  an  original  Hill  in  the  nature  of  a  Dill 
of  RcTJror,  would  sefni  to  lie  in  l*l<]uity.  See  Hupf^ins  v.  York  Iluildinffs 
Co.  9  Eq.  Abridg.  3,  pi.  11,  whore  it  is  said,  a  Ilill  of  Revivor  would  lie 
in  aaeh  a  case.  But  qua* re,  if  it  is  not  an  inaccurate  expression,  and  in- 
tended for  a  Bill  in  the  nature  of  a  Bill  of  Revivor,  ui>on  the  analogies 
■taied  in  the  text* 

♦  Huggins  V.  York  Buildings  Co.  2  F>i.  Abridg.  3,  pi.  14  ;  Cooper,  F^. 
PI.  76;  Mitf.  Eq.  PI.  by  Jeremy,  64,  note  (r),  and  Phelps  v,  Sproule,  4 
I.  R.  318. 
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^  383.  So,  in  the  case  of  a  Bill  against  executors 
for  an  account,  if  after  the  usual  decree  for  an  account, 
one  of  the  executors  becomes  bankrupt,  the  suit  is  in 
the  same  state,  as  if  abated ;  and  his  assignees  cannot 
proceed  in  the  account,  until  they  have  revived  the  suit 
by  a  supplemental  Bill  in  the  nature  of  a  Bill  of 
Revivor.^ 

§  384.  It  has  been  remarked  by  Lord  Redesdale, 
that  there  seems  to  be  a  difference  betvi^een  an  orig- 
inal Bill  in  the  nature  of  a  Bill  of  Revivor,  and  an 
original  Bill  in  the  nature  of  a  supplemental  Bill. 
Upon  the  first,  the  benefit  of  the  former  proceedings  is 
absolutely  obtained  ;  so  that  the  pleadings  in  the  first 
cause,  and  the  depositions  of  witnesses,  if  any  have 
been  taken,  may  be  used  in  the  same  manner,  as  if 
filed  or  taken  in  the  second  cause ;  and  if  any  decree 
has  been  made  in  the  first  cause,  the  same  decree  shall 
be  made  in  the  second.  But  in  the  other  case,  a  new 
defence  may  be  made ;  the  pleadings  and  depositions 

1  Russell  V.  Sharp,  I  Ves.  &  Beam.  500.  See  Randall  v.  Mumford, 
18  Ves.  424.  In  the  statement  of  this  proposition,  I  have  followed  the 
language  of  the  register  and  counsel  in  the  case  of  Russell  v.  Sharp,  1 
Ves.  &  Beam.  500.  See  also  Porter  v.  Cox,  4  Madd.  R.  80.  Lord  Eldon, 
in  Randall  v.  Mumford,  18  Ves.  427,  seemed  to  doubt,  whether  the  suit 
was  abated  or  not;  and  he  hesitated,  as  to  what  name  should  be  given  to 
the  Bill.  His  language  was  :  **  This  Court,  however,  without  saying, 
whether  bankruptcy  is,  or  is  not,  strictly  an  abatement,  has  said,  that  ac- 
cording to  the  course  of  the  Court,  the  suit  is  become  as  defective,  as  if  it 
was  abated.  And,  as  the  assignees  will  have  the  benefit  of  the  suit,  and 
assuming  in  practice,  that  he  who  is  a  bankrupt,  will  continue  so,  the 
course,  which  the  Court  has  taken,  is  to  require  him  to  bring  his  assignees 
before  it  by  Bill  of  Revivor,  or  supplemental  Bill  in  the  nature  of  a  Bill 
of  Revivor,  or  by  whatever  name  it  is  called.''  At  present  it  seems  un- 
derstood, that  by  the  bankruptcy  of  a  party  the  suit  is  not  abated,  and 
therefore,  technically,  a  revivor  is  not  necessary;  but  an  original  Bill,  in 
the  nature  of  a  supplemental  Bill.  See  Cooper,  Eq.  PI.  76,  77;  Mitf. 
Eq.  PI.  by  Jeremy,  65  and  note  (0,  9S;  Sellas  v,  Dawson,  2  Anst.  458, 
note;  Davidson  v.  Butler,  3  Anst.  460,  note;  Harrison  v.  Ridley,  Com. 
R.  589. 
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cannot  be  used  in  the  same  manner,  as  if  filed  or  ta- 
ken in  the  same  cause  ;  and  the  decree,  if  any  has 
been  obtained,  is  no  otherwise  of  advantage,  than  as 
it  may  be  an  inducement  to  the  Court  to  make  a  sim- 
ilar decree.^ 

^  385.  A  Bill  in  the  nature  of  a  Bill  of  Revivor 
or  Supplement  cannot  be  brought  except  by  some  per- 
son, who  claims  in  privity  with  the  plaintiff  in  the 
original  Bill.  Thus,  for  example,  if  a  Bill  is  filed  by  a 
devisee  under  a  will,  and  afterwards  a  subsequent  will 
is  proved,  by  which  the  same  property  is  devised  to 
another  devisee  ;  in  such  a  case,  the  later  devisee  can- 
not, by  a  Bill  in  the  nature  of  a  supplemental  Bill, 
avail  himself  of  the  proceedings  in  the  original  suit ; 
for  there  is  no  privity  between  the  plaintiff  in  the 
original  suit,  and  the  plaintiff  in  the  supplemental  Bill. 
Bat  if  the  Bill  had  been  filed  by  the  devisor  himself 
for  some  matter  touching  the  estate  devised,  then  the 
second  devisee  might  file  a  supplemental  Bill  in  the 
nature  of  a  Bill  of  Revivor,  notwithstanding  the  first 
devisee  has  already  filed  such  a  Bill ;  for  he  derives 
his  title  solely  from  the  devisor,  independently  of  the 
first  devisee.' 

§  386.  An  original  Bill  in  the  nature  of  a  Bill  of 
Revivor  should  generally  state  the  same  facts,  as  a  Bill 
of  Revivor.  It  should  state  the  original  Bill,  the  pro- 
ceedings upon  it,  the  abatement,  and  the  manner,  in 
which  the  interest  of  the   party  dead  has  been  trans- 


'  Mitf.  Eq.  PI.  by  Jeremy,  7d,  73,  and  cases  there  cited.  See  also 
Uoyd  V.  Johnea,  0  Yes.  37,  &r. ;  AtUimcy-Ciieiicral  v,  Foster,  9  llarr,  R. 
SO,  93,  04.  Mr.  Vice-Chanrellor  Wifrram  in  this  last  case  adverted  to 
the  diatinction  between  a  Bill  in  the  nature  of  a  Bill  of  Supplement,  and 
a  Bill  in  tlie  nature  of  a  Bill  of  ReviTor  and  Supplement.  See  Ante, 
$350. 

9  OUlwmv.  Eboral,  1  Coop.  Set.  Cas.  97;  Rylands  v.  Latouche,  9 
Bligh,  R.  586 ;  Tonkin  v.  Lethbridge,  Coop.  £q.  R.  43. 

EQ.    PL.  52 
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mitted.  It  should  also  charge  the  validity  of  the  trans- 
mission, and  state  the  rights,  which  have  accrued  by 
it.*  The  Bill  should  also  pray,  that  the  suit  may  be 
revived,  and  the  plaintiff  have  the  benefit  of  all  the 
former  proceedings  thereon.^ 

§  387.  Fifthly^  a  Bill  of  Revivor  and  Supplement. 
This  Bill  is  a  mere  compound  of  the  two  preceding 
species  of  Bills,  and  in  its  separate  parts  it  must  be 
flamed  and  proceeded  upon  in  the  same  manner/  It 
becomes  proper,  where  not  only  an  abatement  has  ta- 
ken place  in  a  suit,  but  defects  are  to  be  supplied,  or 
new  events  are  to  be  stated,  which  have  arisen  since 
the  commencement  of  the  suit.^  Thus,  if  a  suit  be- 
comes abated,  and  by  any  act  besides  the  event,  by 
which  the  abatement  happens,  the  rights  of  the  parties 
are  affected,  as  by  a  settlement,  or  a  devise,  under  cer- 
tain circumstances,  although  a  Bill  of  Revivor  merely 
may  continue  the  suit,  so  as  to  enable  the  parties  to 


1  Mitf.  Eq.  PI.  by  Jeremy,  97;  Phelpa  v.  Sproule,  4  Sim.  R.  318. 

3  The  following  is  the  fonn  of  the  prayer  of  an  orginal  Bill  in  the  na- 
ture of  a  Bill  of  Revivor,  where  a  Bill  to  foreclose  a  mortgage  was 
brought,  and  the  defendant  died,  afler  a  decree  referring  it  to  a  Master, 
&.C.,  leaving  a  will,  under  which  the  equity  of  redemption  was  supposed 
to  be  devised,  and  the  present  Bill  was  brought  against  the  heir  and  the 
devisees.  **  And  that  in  case  it  shall  appear,  that  the  equity  of  redemption 
of  the  said  mortgaged  premises  descended  upon  the  death  of  the  said  T. 
H.  to  the  said  W.  H.,  then  that  the  said  suit  and  proceedings  therein  may 
stand,  and  be  revived  against  the  said  W.  H.,  and  be  in  the  same  plight 
and  condition,  as  the  same  were  in  at  the  time  of  the  abatement  thereof. 
But  in  case  it  shall  appear,  that  the  said  equity  of  redemption  was  devised 
to  the  said  R.  L.  and  B.  J.,  then  that  the  said  decree,  made  on  the  hear- 
ing of  this  cause,  may  be  prosecuted  and  carried  into  full  effect  against 
them  the  said  R.  L.  and  B.  J.,  in  the  same  manner,  as  the  same  might 
have  been  prosecuted  against  the  said  late  defendant,  T.  H. ;  and  that  all 
necessary  directions  may  be  given  for  effectuating  the  several  matters 
aforesaid;  May  it  please,  &c."    Van  Heyth.  Eq.  Drafls.  348. 

3  Mitf.  Eq.  PL  by  Jeremy,  80 ;  Cooper,  Eq.  PI.  84. 

4  Cooper,  Eq.  PI.  84;  Pendleton  v.  Fay,  3  Paige,  R.  204  ;  Wescott  o. 
Cady,  5  John.  Ch.  R.  343. 
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prosecute  it  ;  yet  to  bring  before  the  Court  the  whole 
matter  necessary  for  its  consideration,  the  parties  must, 
by  supplemental  Bill,  added  to  and  made  part  of  the 
Bill  of  Revivor,  show  the  settlement,  or  devise,  or  other 
act,  by  which  their  rights  are  affected.  And,  in  the 
same  manner,  if  any  other  event,  which  occasions  an 
abatement,  is  accompanied  or  followed  by  any  matter 
necessary  to  be  stated  to  the  Court,  either  to  show  the 
lights  of  the  parties,  or  to  obtain  the  full  benefit  of  the 
suit,  beyond  what  is  merely  necessary  to  show,  by  or 
against  whom  the  cause  is  to  be  revived,  that  matter 
must  be  set  forth  by  way  of  supplemental  Bill,  added 
to  the  Bill  of  Revivor.^ 

fj  388.  We  come,  in  the  next  place,  to  the  consid- 
eration of  the  remaining  class  of  Bills  not  original,  viz. 
Bills,  which  although  occasioned  by,  or  seeking  the  ben- 
efit of,  a  former  Bill,  or  of  a  decision  made  upon  it,  or 
attempting  to  obtain  a  reversal  of  a  decision,  are  yet 
not  considered  as  a  continuance  of  the  former  Bill,  but 
are  in  the  nature  of  original  Bills.^  They  are,  in  truth, 
of  a  mixed  character,  partaking  partly  of  the  character 
of  original  Bills,  and  partly  of  that  of  Bills  not  orig- 
inal.' This  class  includes  six  kinds.  (1.)  Cross  Bills. 
(2.)  Bills  of  Review.    (3.)  Bills  in  the  nature  of  Bills 


«  Ifkr.  Eq.  PI.  by  Jeremy,  70,  71 ;  Cooper,  K(\.  PI.  64 ;  Mcrryweiher 
t.  Mellish,  13  Vcs.  161,  163, 435.  Lord  Uedcsdalc  has  put  thU  illustra- 
tioo  umler  the  head  of  a  Dill  of  Revivor  and  Supplement.  Is  it  not  rather 
■o  original  Bill  in  the  nature  of  a  Bill  of  Revivor  and  Supplement,  since 
it  brings  forward  new  interests  1     See  Ante,  $  345,  346. 

•  Mitf.  Eq.  PI.  by  Jen;my,  33;  Ante,  ^  16,  20,  336. 

'  Ante,  ^  16,  30;  Cooper,  Kc\.  PI.  63.  Lord  Rcdesdale  has  arranged 
in  this  elass,  (1.)  Bills  in  the  nature  of  Bills  of  Revivor,  and  (3.)  Bills 
in  the  nature  of  supplemental  Bills.  (Mitford,  Eq.  PI.  by  Jeremy,  HO.) 
I  hav«  preferred  the  arrangement  of  Mr.  Cooper  (Eq.  PI.  63),  which  in- 
elndea  them  in  the  former  class,  as  more  convenient  in  a  practical  view, 
tbongh  that  of  Lord  Redesdale  may  be  more  exact  and  accurate  in  a  sci- 
entifie  view.    Ante,  }  SO,  31. 
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of  Review.  (4.)  Bills  to  impeach  decrees  for  fraud. 
(5.)  Bills  to  suspend  or  avoid  the  operation  of  decrees. 
(6.)  Bills  to  carry  decrees  into  execution.^  Of  these 
we  shall  treat  in  their  order. 

^  389.  And  first  of  Cross  Bills.  A  Cross  Bill,  ex  m 
temdnarumj  implies  a  Bill  brought  by  a  defendant  in  a 
suit  against  the  plaintiff  in  the  same  suit,  or  against 
other  defendants  in  the  same  suit,  or  against  both, 
touching  the  matters  in  question  in  the  original  Bill.' 
A  Bill  of  this  kind  is  usually  brought,  either  (1.)  to  ob- 
tain a  necessary  discovery  of  facts  in  aid  of  the  defence 
to  the  original  Bill,  or  ( 2.)  to  obtain  fufi  relief  to  all 
parties,  touching  the  matters  of  the  original  Bill.' 

^  390.  The  former  case  (a  Cross  Bill  for  discovery) 
arises  from  a  settled  rule  in  Equity,  that  the  plaintiff 
in  a  suit  cannot  be  examined  as  a  witness  in  that  suit; 
and  if  his  testimony  is  wanted  by  the  defendant  as  to 
any  material  facts,  it  must  be  by  a  Cross  Bill.^  It  has 
been  well  remarked,  that,  in  the  transactions  of  human 
life,  it  frequently  happens,  that  the  leading  facts  of  the 
ease  are  known  only  to  the  acting  parties ;  and  it  is, 
therefore,  of  essential  service  to  the  cause  of  truth  and 
justice,  that  the  defendant  in  a  suit  should  be  enaUed 
to  interrogate  the  plaintiff  on  his  oath,  as  to  the  sub- 
ject-matter in  dispute  between  them.*  The  Cross  Bill, 
therefore,  gives  a  perfect  reciprocity  of  proof  taeach 
party,  derivable  from  the  answers  of  each  other.  And 
on  this  account  the  right  to  file  a  Cross  Bill  is  not  con- 
fined to  cases  between  private  persons ;  for  if  a  foreign 

1  Mitf.  Eq.  PI.  by  Jeremy,  80 ;  Cooper,  Eq.  PI.  62. 
8  Mitf.  Eq.  PI.  by  Jeremy,  80,  81 ;  Cooper,  Eq.  PI.  85 ;  1  Mont.  Eq. 
PI.  327.  328;  Post,  §  392,  396. 

3  Mitf.  Eq.  PI.  by  Jeremy,  81 ;  Piggott  v.  Williams,  6  Madd.  R.  95 ; 
Cooper,  Eq.  PI.  85. 

4  Mayor  of  Colchester  v. ,  1  P.  Will.  595. 

5  1  Smith,  Ch.  Pr.  ch.  2,  p.  67 ;  Gordon  v.  Gordon,  8  Swanst.  474. 
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sovereign  brings  a  Bill,  the  defendant  may  file  a  Cross 
Bill  against  him  for  a  discovery  of  matters  material  to 
his  defence.^  The  importance  of  a  Cross  Bill,  for  the 
purpose  of  discovery,  may  be  illustrated  by  a  familiar 
example.  It  is  a  general  rule,  that  if  a  defendant 
wants  a  discovery  of  any  deed  in  the  hands  of  the 
plaintiffi  he  must  file  a  Cross  Bill  for  the  purpose,  al- 
though the  plaintiff  should  state  in  his  Bill,  that  the 
deed  is  in  Ids  custody,  and  ready  to  be  produced  as  the 
Court  shall  direct.^  Now,  that  very  deed  may  furnish 
the  main  grounds  of  establishing  the  defence  to  the 
original  Bill. 

§  391.  The  latter  case  (a  Cross  Bill  for  relief)  may 
occur,  when  the  original  Bill  is  brought  for  the  specific 
perfbrmance  of  a  written  contract,  which  the  defendant 
at  the  same  time  insists  ought  to  be  delivered  up  or 
cancelled.  Under  the  original  Bill  no  such  relief  could 
be  had;  and,  even  if  the  plaintiff  should  fail  in  ob- 
tainiDg  a  decree  under  his  original  Bill  for  a  specific 
performauce  of  the  contract,  he  might,  notwithstand- 
ing, afterwards  bring  his  action  at  law  for  damage  sus- 
tained by  him  by  the  non-performance.  It  may,  there- 
fore, be  necessary  for  the  defendant,  in  order  to  his 
protection  against  any  such  harassing  suits,  to  file  a 
Cross  Bill  for  the  purpose  of  having  the  contract  de- 
livered up  or  cancelled.^ 

^  391,  a.  So,  if  a  Bill  should  be  brought  by  one 
tenant  in  common  of  the  legal  estate  against  another 
for  a  partition ;  it  would  be  a  good  defence  by  the  lat- 

1  Rothachild  v.  Queen  of  Portu^ral,  3  Youn^c  6i  Coll.  5D1. 

■  Spragg  9.  Corner,  2  Cox,  R.  KM). 

'  Cooper,  Eq.  PI.  Hr^,  86.  IJiil  sec  Hilton  v.  Barren,  I  \vn.  jr.  28^1, 
where  Lord  Rosslyn  said  niirh  a  Hill  was  not  a  pure  Cnnw  Bill.  Si-e  1 
Daniel],  Ch.  Prart.  513,  .'ilL  citing  Lindsey  r.  Lynch,  2 Sch.  &  I^'fr.  9 ; 
Woolam  9.  Heam,  7  VeH.  2*J2 ;  DcnniBton  v.  Little,  3  Sch.  Sl  Lefr.  11, 
note,  114,  note  (s) ;  8  Story  on  llq.  Jurisp.  $  771. 
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ter,  that  he  had  acquired  a  good  equitable  tide  to  the 
whole  premises.  But,  if  he  should  farther  wish  to 
have  affirmative  relief  on  his  part,  and  a  decree,  that 
the  plaintiff  shall  convey  his  legal  tide  to  him  (the  de- 
fendant) in  conformity  to  his  equitable  tide,  he  must 
file  a  Cross  Bill  for  the  relief;  for  under  the  Bill  for  a 
partition  no  such  relief  could  be  had.^ 

^  392.  It  also  frequently  happens,  and  particularly, 
if  any  question  arises  between  two  defendants  to  a 
Bill,  that  the  Court  cannot  make  a  complete  decree 
without  a  Cross  Bill,  or  Cross  Bills,  to  bring  every  mat- 
ter in  dispute  completely  before  the  Court,  to  be  liti- 
gated by  the  proper  parties^  and  upon  the  proper  proofs. 
In  such  a  case,  it  becomes  necessary  for  some  one  or 
more  of  the  defendants  to  the  original  Bill  to  file  a 
Cross  Bill  against  the  plaintiff  and  some  or  all  of  the 
other  defendants  in  that  Bill,  and  thus  to  bring  the 
litigated  points  fully  before  the  Court.^ 

^  393.  As  this  species  of  Bill  is  a  mode  of  de- 
fence, a  defendant  is  sometimes  of  necessity  obliged 
to  resort  to  it  in  cases,  where,  by  the  rules  of  plead- 
ing in  Equity,  he  would  not  be  able  to  avail  himself 
of  the  matter  of  his  defence  in  any  other  way.  Thus, 
if  the  matter  of  defence  arises  after  the  cause  is  at 
issue,  as  if  the  plaintiff  has  given  the  defendant  a 
release,  or  if  there  has  been  an  award  made  on  a 
reference  after  issue  joined,  or  perhaps  in  case  of  the 
defendant's  bankruptcy,  if  he  has  obtained  his  certifi- 
cate after  issue  joined,  (all  of  which  at  law  may  be 
made  the  subjects  of  a  plea  puis  darrein  continuance^) 
a  defendant  in  Equity  cannot  avail  himself  of  either 


1  German  v.  Mackln,  6  Paige,  288. 

2  Mitf.  Eq.  PI.  by  Jeremy,  81 ;  Cooper,  Eq.  PI.  85 ;  Pattison  v,  Hull, 
9  Cowen,  R.  747 ;  1  MoDt.  Eq.  PI.  327,  328. 
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of  these  defences  by  plea  or  answer,  and  therefore  he 
must  make  them  the  subject  of  a  Cross  Bill.^  Thus, 
where,  pending  a  suit,  and  after  replication  and  issue, 
the  defendant,  having  obtained  a  release,  attempted  to 
prove  it  vivd  voce  at  the  hearing,  it  was  determined, 
that  the  release  not  being  in  issue  in  the  cause,  the 
Court  could  not  try  the  fact,  or  direct  a  trial  at  law 
for  that  purpose,  and  that  a  new  Bill  must  be  filed  to 
put  the  release  in  issue.^  In  the  case  before  the  Court, 
indeed,  the  Bill,  directed  to  be  filed,  seems  to  have 
been  intended  to  impeach  the  release  upon  the  ground 
of  fraud  or  surprise,  and  therefore  to  have  been  a 
proceeding  on  the  part  of  the  plaintiff  in  the  original 
Bill.  But  it  was  clearly  determined,  that  without 
being  put  in  issue  in  the  cause  by  a  new  Bill,  it  could 
not  be  used  in  proof.^ 

^  394.  A  Cross  Bill  is  now  unnecessary  in  some 
cases,  in  which  it  was  formerly  required.  As,  for 
example,  if  a  Bill  is  filed  for  the  specific  perform- 
ance of  an  agreement,  and  the  defendant  should  in- 
sist upon  a  different  agreement  from  that  stated  by 
the  plaintiff  in  the  Bill,  and  should  offer  to  perform 
the  specific  agreement,  which  he  represents  to  have 
been  made ;  the  old  course  would  have  required,  that 
the  defendant  should  file  a  Cross  Bill,  to  entitle  him- 
self to  a  decree  for  the  performance  of  the  agreement 
as  set  up  and  proved  by  the  defendant.  But  this 
would  now  be  unnecessary;  because  the  Court  will, 
under  such  circumstances,  at   his   request,  decree  a 


>  Cooper,  Eq.  PI.  Ml,  87,  and  rsMs  there  cited ;  Mitf.  Eq.  PI.  by  Jere- 
my, Bs) ;  Hayne  v.  Hayno,  3  Ch.  U.  19.  Sec  Ante,  $  337,  in  what  cases 
new  matter,  or  newly  diHrovcrcd  evidence,  occurring  after  the  Dill,  ran  bn 
bioaght  forward  by  a  siipplpnicnul  Dill.  Darrington  9.  0*Dnen,  2  Dall 
A  Beat.  140. 

•  Ibid.  3  Ibid 
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specific  performance  of  the  agreement,  actually  set  up 
and  established  in  the  defence.^ 

^  3%.  It  is  a  general  rule,  that  a  Cross  fiill  must  be 
brought  before  publication  has  passed  in  the  original 
cause,  unless  the  plaintiff  in  the  Cross  Bill  will  go  to 
the  hearing  upon  the  depositions  and  proofs  already 
published.^  This  rule  is  established  to  prevent  the 
danger  of  perjury,  and  the  subornation  of  perjury,  in 

1  Cooper »  Eq.  PI.  86,  86;  2  Story  on  Equity  Jurisp.  §  770;  Fife  v. 
Clayton,  13  Yes.  546.  In  this  case  of  Fife  v.  Clayton,  13  Yes.  546, 
the  plaintiff  wished  to  dismiss  the  Bill,  and  the  defendant  insisted  upon 
ike  specific  performance  of  the  agreement,  stated  in  his  answer  and 
proved  by  himself;  and  therefore  the  averment  of  his  willingiMsi  to 
perform  it  was  relied  on  by  his  counsel,  who  cited  Scott  v.  Stapylton, 
13  Yes.  425,  as  in  point,  where  the  Master  of  the  Rolls  dismissed  the 
Cross  Bill  of  the  defendant  with  costs,  considering  it  as  unnecessary,  as 
the  Court  would,  upon  the  answer,  have  decreed  a  specific  perfonnaooe 
of  what  was  the  real  agreement,  the  defendant  submitting  to  perform  the 
agreement.  On  this  occasion  Lord  Chancellor  Eldon  said;  ''The  old 
course  required  a  Cross  Bill ;  but  I  am  willing  to  follow  a  precedent,  thai 
will  save  expense,  and  is  right  upon  principle,  the  plaintiff  by  his  Bill  of- 
fering to  perform  the  specific  agreement,  which  he  represents."  And  a 
specific  performance  was  decreed  with  costs.  The  case,  therefore,  was 
one  where  the  defendant  submitted  to  perform  the  agreement  set  up  and 
proved  by  himself.  But  if  the  plaintiff  had  wished  the  agreement,  as  ad- 
mitted by  the  defendant,  to  be  specifically  performed,  it  seems,  that  he 
would  not  have  been  permitted  to  have  a  decree  for  it,  as  it  was  not  the 
case  stated  in  his  Bill.  See  Sugden  on  Yendors,  7th  edit.  217 ;  Sugdea 
on  Yendors,  ch.  4,  note  (b),  lOth  edit.;  Higginson  ».  Clowes,  15  Yes. 
625;  Clowes  v.  Higginson,  1  Yes.  &  Beam.  524;  Lindsay  v.  Lynch,  2 
Sch.  &  Lefr.  1 ;  Legal  v.  Miller,  2  Yes.  299  ;  Legh  v.  Haverfield,  6  Yes. 
452 ;  Woolam  v.  Hearn,  7  Yes.  211.  The  proper  course  in  such  a  case 
would  seem  to  be,  for  the  plaintiff  to  amend  his  Bill  upon  the  coming  in 
of  the  defendant's  answer ;  or  to  have  his  Bill  dismissed  without  preju- 
dice at  the  hearing.  See  Ibid,  and  Deniston  v.  Little,  cited*  in  the  note  to 
2  Sch.  &  Lefr.  11.  Where  a  plaintiff  brings  a  Bill  for  an  account  and 
allowances  in  that  account,  the  defendant  has  a  right  to  make  objections 
to  it  in  the  same  way,  as  if  he  had  brought  a  Cross  Bill.  Ayliffe  v.  Mar- 
ray,  2  Atk.  59. 

2  Cooper,  Eq.  PI.  87;  1  Eq.  Abridg.  G.  8,  pi.  1,  p.  80;  Bassett «.  Nes- 
worthy.  Rep.  Temp.  Finch,  102,  103;  White  v,  Buloid,  2  Paige,  R.  164; 
Field  V.  Schieffelin,  7  John.  Ch.  R.  250;  Sterry  v.  Arden,  1  John.  Ch. 
R.  62 ;  Gouverneur  ».  Elmeudorf,  4  John.  Ch.  R.  357. 
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case  the  parties  should,  after  the  publication  of  the 
former  depositions  and  proofs,  be  permitted  to  examine 
witnesses  de  novo  to  the  same  matters,  to  which  they 
or  others  have  been  already  examined.^  However, 
publication  will  be  enlarged,  or  (perhaps  more  proper- 
ly speaking)  postponed,  for  the  purpose  of  enabling 
die  defendant  to  file  a  Cross  Bill,  upon  a  special  appli- 
cation, showing  sufficient  grounds  to  the  Court  for 
making  such  an  order.  And  when  an  original  Bill 
and  Cross  Bill  arc  both  filed,  both  causes  commonly 
proceed  to  be  heard  together,  which  could  not  be 
done,  if  the  Cross  Bill  were  filed  after  publication  in 
the  original  cause,  unless  the  Cross  Bill  were  heard  on 
the  Bill  and  answer.' 

§  396.  But  although  the  general  rule  is,  that  a  Cross 
Bill  must  be  filed  before  publication,  to  entitle  the  party 
to  take  testimony  in  support  of  the  facts  asserted  in 
it,  independent  of  the  answer ;  yet  this  rule  is  a  re- 
striction upon  the  rights  of  the  defendant  only,  and  not 
upon  the  authority  of  the  Court ;  for,  where  it  is  neces- 
sary for  the  pur|X)ses  of  justice  in  a  particular  cause, 
the  Court  may  afterwards  direct  a  Cross  Bill  to  1x3 
filed.^  Thus,  upon  hearing  a  cause,  it  sometimes  ap- 
pears, that  the  suit  already  instituted  is  insufficient  to 
bring  before  the  Court  all  matters  necessciry  to  enable 
it  fully  to  decide  upon   the  rights  of  all  the  parties. 


'  Ibid.  Hence  it  w  a  rule,  that  whore  a  (.tohs  Bill  is  filed  aAer  publi- 
cfttioo,  and  before  a  decrre  in  the  original  cause,  the  evidence,  takni  on 
Uie  CroM  Bill,  to  any  ni:iti«^ni  in  wsxie  in  the  orif^inal  cause,  cannot  lie  read 
at  the  hearing;  of  the  latter.  And  on  the  hearinff  of  the  cross  cauBo,  the 
lesliinonj  of  new  witnessi's  to  the  matters  in  issue  in  the  original  cau8<>, 
will  not,  aAcr  a  decree  in  the  ori^Mual  caune,  bo  allowed  to  lie  read  in  tho 
croM  emuae.  But  to  matters  not  so  in  issue  it  may  be  read.  Wilford  v. 
B«aal«y,  3  Atk.  TiOl ;  Taylor  r.  Obee,  3  Price,  R.  26,  H3;  Field  r.  Schief- 
felin,  7  John.  Ch.  K.  2.vj,  253. 

•  Cooper,  Eq.  PI.  87,  88.  '  Mitf.  Kq.  PI.  by  Jeremy,  82,  83. 

EQ.  PL.  53 
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This  most  commonly  happens,  where  persons  in  oppo- 
site interests  are  co-defendants,  so  that  the  Court  can* 
Bot  determine  their  opposite  interests  upon  the  Bill 
already  filed,  and  yet  the  determination  of  their  in- 
terests is  necessary  to  a  complete  decree  upon  the 
subject-matter  of  the  suit.  In  such  a  case,  if,  upon 
hearing  the  cause,  the  difficulty  appears,  and  a  Cross 
Bill  has  not  been  exhibited  to  remove  the  difficulty, 
the  Court  will  direct  a  Bill  to  be  filed  in  order  to  bring 
all  the  rights  of  all  the  parties  fully  and  properly  before 
it  for  its  decision ;  and  it  will  reserve  the  directions 
or  declarations,  which  it  may  be  necessary  to  give  cwr 
make,  touching  the  matter  not  fiiUy  in  litigation  by 
the  former  Bill,  until  this  new  Bill  is  brought  to  a 
hearing.^ 

^  397.  And,  if  a  creditor,  who  has  come  in  under  a 
decree  in  favor  of  creditors  against  a  debtor,  should  re- 
quire relief  for  the  purpose  of  assisting  the-  investiga- 
tion of  demands,  affecting  the  estate,  before  the  Mas- 
ter, which  relief  cannot  be  obtained  under  the  ori^- 
nal  Bill,  or  by  a  rehearing,  he  may,  even  without  the 
direction  of  the  Court,  file  a  Cross  Bill  for  the  pur- 
pose ;  ^  for  he  might  not  have  had  any  opportunity,  at 
an  earlier  stage  of  the  proceedings,  of  presenting  his 
case  and  his  objections. 

§  398.  Where  the  Cross  Bill  seeks,  not  only  a  dis- 
covery, but  relief,  care  should  be  taken,  that  the  relief 
prayed  by  the  Cross  Bill  should  be  equitable  relief;  for, 
to  this  extent,  it  may  be  considered  as  not  purely  a 
Cross  Bill,  but  in  the  nature  of  an  original  Bill,  seek- 
ing farther  aid  from  the  Court;  and  then  the  relief 
ought  to  be  such  as,  in  point  of  jurisdiction,  it  is  com- 


1  Mitf.  Eq.  PI.  by  Jeremy,  82,  83;  Id.  203,  and  cases  there  cited; 
Field  V.  Schieffelin,  7  John.  Ch.  R.  263,  254 ;  Ante,  ^  392. 

2  Latouche  t;.  Dunsany,  1  Sch.  &  Lefir.  137. 
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petent  for  the  Court  to  give.*  It  was  upon  this  ground, 
that,  where  a  purchaser  of  an  estate,  under  articles  of 
agreement,  filed  his  Bill  for  a  conveyance,  having  got 
into  possession  of  a  pcirt  of  the  estate,  and  the  vendor 
filed  a  Cross  Bill  to  recover  back  the  possession  from 
the  purchaser,  the  Court,  although  it  dismissed  the 
original  Bill,  refused  to  give  the  relief  sought  u{)on  the 
Cross  Bill;  for  it  was  the  proper  object  of  an  action  of 
ejectment,  and  entirely  within  the  competence  of  a 
Court  of  Law.^ 

^  399.  But,  subject  to  this  qualification,  a  Cross  Bill, 
being  generally  considered  as  a  defence  to  the  original 
Billi  or  as  a  proceeding  necessary  to  a  complete  deter- 
mination of  a  matter  already  in  litigation,  the  plaintiff 
is  not,  at  least,  as  against  the  defendant  in  the  original 
Bill,  obliged  to  show  any  ground  of  Equity  to  support 
the  jurisdiction  of  the  Court.^  It  is  treated,  in  short, 
as  a  mere  auxiliary  suit,  or  as  a  dc{)endency  uix>n  the 
original  suit. 

^  400.  It  seems,  that  in  England  it  is  not  indis- 
pensable, that  a  Cross  Bill  should  be  filed  in  the  same 
Court,  in  which  the  original  Bill  is  filed ;  as,  for  ex- 
ample, if  the  original  Bill  had  been  brought  in  the 
Court  of  Exchequer,  whilst  that  Court  had  Equity  juris- 
diction, the  Cross  Bill  might  be  brought  in  tlie  Court 
of  Chancery.*     Whether  the  like  doctrine  is  maintain- 


'  Cooper,  Eq.  PI.  h«. 

■  Calverley  ».  Williams.  1  Vcs.  jr.  dll.  213  ;  Cooper,  F^i-  PI.  «n  ^7  , 
Mitf.  Eq.  PI.  by  Jeremy,  HI,  and  nuto  (2). 

3  Milf.  Eq.  PI.  by  Jeremy,  hi,  h«J,  303;  Toopcr,  ^i-  PI.  h«  ;  Bur- 
geMV.  Whetto,  1  VAen,  R.  IlK);  Kempt.  MackreU,  3  Aik.  HI2;  Duble 
r.  PoUDM,  Hardr.  U.  lOO;  Wyatt,  Pr.  Keg.  K'*,  Hfi. 

<  Cooper,  Fx^.  PI.  h7;  Gle^r^r  v.  Lcph,  4  Madd.  K.  l»iJ ;  Parker  r. 
Leigh,  6  Madd.  R.  115.  Mr.  CiMipcr  eo  lays  duwn  the  dnctrim!  in  tbo 
lest,  aiid  cites  for  it  the  case  of  Newbury  ».  Wren,  1  A'crn.  220;  S.  C. 
1  Equity  Abridg.  80,  pi.  2 ;  Id.  lai,  pi.  3.    But  this  caae  was  not  strictly 
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able  in  the  Courts  of  America  generally  may  admit  of 
question.  But,  at  all  events,  there  cannot  be  a  Cross 
Bill  in  a  State  Court  to  an  orignal  Bill  pending  in  a 
Circuit  Court  of  the  United  States.  If  any  Cross  Bill 
is  wanted  in  such  a  cage,  it  should  be  brought  in  the 
same  Circuit  Court,  in  which  the  original  Bill  is  de- 
pending, as  it  is  not  an  original,  but  an  ancillary  suit.^ 
§  401.  In  regard  to  the  frame  of  a  Cross  Bill,  a 
brief  statement  may  suffice.  It  should  state  the  orig- 
inal Bill,  or  rather  the  parties,  and  prayer,  and  olgects 
of  it,  the  proceedings  thereon,  and  the  rights  of  the 
party  exhibiting  the  Bill,  which  are  necessary  to  be 
made  the  subject  of  cross  litigation,  or  the  ground,  on 
which  he  resists  the  claim  of  the  plaintiff  in  the  orig- 
inal Bill,  if  that  is  the  object  of  the  new  Bill.^  A 
Cross  Bill  should  not  introduce  new  and  distinct  mat- 
ters, not  embraced  in  the  original  suit ;  for,  as  to  such 
matters,  it  is  an  original  Bill,  and  they  cannot  properly 
be  examined  at  the  hearing  of  the  first  suit.* 

a  Cross  Bill,  though  it  was  in  the  nature  of  a  Cross  Bill.  The  original 
Bill  in  the  Exchequer  was  a  Bill  to  redeem,  and  the  Bill  in  Chancery  was 
by  the  defendant  in  the  original  suit  to  foreclose.  So  that  it  was  strictly 
an  original  Bill  for  relief.  The  objection  raised  was  by  a  plea  of  the  pen- 
dency of  the  first  suit  for  the  same  cause.  The  plea  was  overruled.  But 
in  Parker  v.  Leigh,  6  Madd.  R.  115,  the  doctrine  was  affirmed  in  a  Cross 
Bill  for  a  discovery.  There  seems  no  small  difficulty  in  understanding, 
how  a  Cross  Bill,  strictly  so  called,  for  relief,  can  be  brought  in  a  different 
Court  from  that,  where  the  original  Bill  is  depending ;  as  the  object  is  to 
enable  the  Court  to  hear  both  causes  together ;  or,  at  all  events,  to  enable 
the  Court  to  make  a  decree  upon  the  whole  merits,  as  disclosed  in  each 
case.  See  Field  v.  Schieffelin,  7  John.  Ch.  R.  252 ;  Gouverneur  «  Elmen- 
dorf,  4  John.  Ch.  R.  357 ;  Glegg  ».  Legh,  4  Madd.  R.  192 ;  Bearaes,  PI. 
in  Eq.  142. 

1  Mitf.  Eq.  PI.  by  Jeremy,  81,  82, 203.  See  Carnochan  v.  Christie,  II 
Wheat.  446, 467. 

2  Mitf.  Eq.  PI.  by  Jeremy,  81 ;  Cooper,  Eq.  PI.  88. 

3  Galavan  v.  Erwin,  Hopk.  R.  48;  S.  C.  8  Cowen,  R.  361.  A  Bill, 
defective  in  its  frame,  as  a  Bill  of  Review,  may  sometimes  be  sustained  as 
a  Cross  Bill.  Cooper,  Eq.  PI.  96 ;  Houghton  v.  West,  5  Bro.  Pari.  Rep. 
lS3 ;  S.  C.  2  Bro.  Pari.  Rep.  by  Tomlins,  88. 
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^  402.  The  Cross  Bill  of  Equity  Jurisprudence  is 
manifestly  derived  from  the  Canon  Law.  By  that  law, 
when  the  JReuSj  or  defendant,  was  brought  in  to  an- 
swer, he  was  said  to  be  convened,  which  the  canonists 
called  Convention  because  the  plaintiff  and  defendant 
met  to  contest ;  and  since  the  defendant  might  like- 
wise have  demands  against  the  plaintiff,  he  had  liberty 
to  exhibit  a  Bill  against  him  also,  which  they  called 
Reconventio.  And  not  only  may  the  Cross  Bill  be  thus 
traced  back  in  its  origin  to  the  Canon  Law ;  but  the 
ordinary  practice  in  regard  to  it  is  derived  from  the 
same  source.  Thus,  if  the  Reconventio  came  in  before 
the  JJtis  Contestation  both  causes  went  on  pari  passuy 
and  the  same  probatory  term  was  assigned  to  both, 
and  the  same  time  given  for  publication.  But  the  de- 
fendant was  to  answer  on  the  Convention  before  the 
plaintiff  was  to  answer  on  the  Reconventio ;  because 
the  plaintiff  first  brought  the  defendant  into  Court  to 
answer  his  suit,  and  the  defendant's  Reconventio  was 
only  a  superstructure  upon  it.  But,  if  the  Reconventio 
did  not  come  in  until  after  the  Litis  Contestation  then 
both  causes  did  not  proceed  pari  passu ;  and  therefore 
it  did  not  stop  the  plaintiff  in  the  examination  of  his 
witnesses.  But,  if  the  plaintiff  were  in  contempt  for 
not  answering  on  the  Reconvention  then  he  would  t>c 
stopped  from  proceeding  on  his  own  Conventio.  If  the 
Reconventio  came  in  after  publication,  it  stopped  the 
hearing,  till  the  plaintiff  had  contested  it ;  because', 
otherwise,  if  the  defendant  had  a  right,  he  could  not 
have  a  decree  upon  the  plaintiff's  lilx;l.'      It  has  been 

I  Gilb.  For.  Rom.  45-47.  Lonl  Thiof  Baruii  Gill»ert  has  remarked  : 
**Oiir  law  toaching  Cross  Bills,  which  is  ihc  Rtronvmho  with  us,  aprccs 
IB  all  thioga  with  this ;  for  if  thu  Ooss  Uill  comes  in  before  issue  joined,  it 
goes  pmi  pauu  with  the  original  ISilI.  Hut  if  it  comes  in  afU'r  issue 
joined,  it  cannot  go  pan  pauu  with  it,  and  stopa  nothing,  till  the  plaintiff 
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sometimes  suggested,  that,  upon  filing  a  Cross  Bill,  the 
original  defendant  is  entitled  to  stay  proceedings^  aod 
excused  from  putting  in  his  answer  to  the  original 
Bill,  until  after  the  defendant  in  the  Cross  Bill  has  put 
in  his  answer  thereto.  But  this,  although  apparently 
founded  upon  some  authorities,  is  not  maintainable  on 
principle  ;^  for  it  is  an  attempt  by  a  party  to  relieve 
himself  from  the  performance  of  his  duty  in  answering 
the  original  Bill  by  merely  requiring  an  an3wer  to  a 
Cross  Bill  from  his  adversary.^ 

^  403.  Secondly,  of  Bills  of  Review-  A  Bill  of  Re- 
view is  in  the  nature  of  a  writ  of  error,  and  its  object 
is  to  procure  an  examination,  and  alteration,  or  rever- 
sal of  a  decree  made  upon  a  former  Bill,  which  decree 
has  been  signed  and  enrolled.^  This  enrolment  of  the 
decree  is  essential  to  what  is  called,  by  vray  of  pre- 
eminence, a  Bill  of  Review  ;  for  if  the  decree  has  not 
been  enrolled,  then  a  Bill  in  the  nature  of  a  Bill  of 
Review,  or  a  supplemental  Bill  in  the  nature  of  a  Bill 
of  Review,  is  (as  we  shall  presently  see)  the  appropri- 
ate remedy.^     The  enrolment  of  decrees  in  England 


has  incarred  a  contempt.  But  if  it  comes  in  after  publication,  it  stops  the 
hearing  till  answered,  and  the  rather  with  us,  because  the  defendant  has 
a  right  to  the  plaintiff's  answer  upon  oath.  But  if  such  Bill  be  filed  after 
publication,  nothing  can  be  put  in  issue  upon  it,  that  was  in  issue  in  the 
original  cause." 

^  Ramkissenseat  v.  Barker,  1  Atk.  19. 

2  Wigley  V.  Whitaker,  1  Beavan,  R.  349,  351. 

3  Mitf.  Eq.  PI.  by  Jeremy,  83 ;  Gilb.  For.  Rom.  184,  185;  Cooper, 
Eq.  PI.  88. 

<  Cooper,  Eq.  PI.  88, 89 ;  Mitf.  Eq.  PI.  by  Jeremy,  90 ;  Dexter  v,  Ar- 
nold, 5  Mason,  R.  303,  310.  The  following  remarks  of  Chief  Baron 
Gilbert,  in  his  Forum  Romanum,  ch.  10,  p.  182,  183,  will  serve  to  explain 
the  probable  origin  of  the  Bill  of  Review,  and  the  reason  why  it  requires 
an  enrollment.  "  The  sentence,"  says  he,  **  by  the  canon  and  civil  was 
twofold,  interlocutory  and  definitive.  The  interlocutory  was  any  order 
pronounced  by  the  judge  in  the  cause  touching  the  proceedings,  before 
they  came  to  a  definite  sentence ;  and  the  interlocutory  order  is  always 
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is  now  little  known  in  practice,  and  therefore  Bills  of 
Review  are  rarely  brought.^  But  as  the  same  principles 
are  generally  applicable  to  all  the  varieties  of  this  spe- 
cies of  Bills,  we  shall  state  them  under  the  leading 
head  of  Bills  of  Review.  Indeed,  there  is  the  more 
reason  for  so  doing,  because  in  most  of  the  State 
Courts  of  Equity  in  America,  and  certainly  in  the 
Courts  of  the  United  States,  all  decrees  in  Equity,  as 
well  as  judgments  at  law,  are  matters  of  record,  and 
are  deemed  to  be  enrolled,  as  of  the  term  of  the  Court, 
at  which  they  are  passed,  whether  actually  enrolled  or 
not ;  so  that  in  those  Courts  a  Bill  of  Review  is  the 
ordinary  and  appropriate  proceeding.'^ 

mltenUe  befure  tho  definitive  sentence.  The  definitive  sentence  must 
always  be  in  writing,  and  cannot  be  altered  after  it  is  pronounced  and 
signed  by  the  judge.  But  after  it  is  so  sifrncd,  they  might  appeal  to  a  su- 
perior jurisdiction.  Hut  where  they  were  in  the  last  resort,  as  when  it 
caoM  up  to  the  prince,  there  they  might  appeal  from  the  prince  uninform- 
ed to  the  prince  better  informed,  which  was  in  nature  of  a  review  of 
the  same  sentence.  Thus  it  is  in  the  Court  of  Chancery  ;  for  all  orders 
are  interlocutory,  till  they  come  to  the  definitive  sentence,  which  is  bijirned 
by  the  Court;  for  that  sentence  signed  and  enrolled  is  the  definitive  sen- 
tence in  tho  cause,  and  all  preparations  before  that  are  but  interlocutory. 
For  the  decree  pronounced  on  the  hearing,  which  is  taken  down  by  the 
register,  b  but  an  interlocutory  sentence,  till  it  comes  to  be  signed  by  the 
judge  of  the  Court  and  enrolled. 

1  The  defendant  may  enroll  a  decree  in  order  to  enable  him  to  brine  a 
Bill  of  Review.  But  this  seems  unnecessary,  as  he  may  (as  we  shall 
presently  see)  bring  a  Bill  in  the  nature  of  a  Bill  of  Review,  or  move  for 
a  lehearing  (as  the  case  may  require),  where  the  plaintifl*has  not  enrolled 
the  decree.     Cooper.  Vq.  PI.  !U. 

*  Dexter  V.  Arnold,  5  Mason,  R.  303,  310,  311.  The  very  point  cime 
before  the  Supreme  Court  of  the  I'nited  Slates,  in  Whiting  v.  Bank  of 
United  Sutes,  13  Peters,  R.  0,  13.  On  that  occasion  the  Court  naid; 
"  Some  euggestions  have  been  maiic  as  to  the  nature  and  character  of 
the  present  Bill,  —  whether  it  is  to  l>c  treaU'd  as  a  Bill  of  Review,  or  what 
other  ia  its  appropriate  denomination.  As  tho  original  decree,  which  it 
aeeka  to  review,  was  pru(>erly,  according  to  our  course  of  practice,  to  Iw 
deeoied  recorded  and  rnroUfd  a.H  of  the  term,  in  which  the  final  decree 
waa  paaied,  it  is  certainly  a  Bill  of  Review  in  contradistinction  tu  a  Bill  m 
the  nature  of  a  Bill  of  Review ;  which  latter  Bill  lies  only  when  there  has 
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^  404.  There  are  but  two  cases,  in  which  a  Bill  of 
Review  is  permitted  to  be  brought,  and  these  two  cases 
are  settled  and  declared  by  the  first  of  the  Ordinances 
in  Chancery  of  Lord  Chancellor  Bacon  respecting 
Bills  of  Review,  which  Ordinances  have  never  since 
been  departed  from.  It  is  as  follows:  "No  decree 
shall  be  reversed,  altered,  or  explained,  being  once  un- 
der the  great  seal,  but  upon  Bill  of  Review.  And  no 
Bill  of  Review  shall  be  admitted,  except  it  contain 
either  6rror  in  law,  appearing  in  the  body  of  the  de- 
cree, without  further  examination  of  matters  in  fact, 
or  some  new  matter,  which  hath  arisen  in  time  after 
the  decree,  and  not  any  new  proof,  which  might  have 
been  used,  when  the  decree  was  made.  Nevertheless, 
upon  new  proof,  that  is  come  to  light  after  the  decree 
was  made,  which  could  not  possibly  have  been  used  at 
the  time,  when  the  decree  passed,  a  Bill  of  Re^ew 
may  be  grounded  by  the  special  license  of  the  Court, 
and  not  otherwise."*  So,  that  from  this  Ordinance  a 
Bill  of  Review  may  be  brought,  first,  for  error  of  law ; 
secondly,  upon  discovery  of  new  matter. 

^  405.  And,  first,  it  may  be  brought  for  error  of  law, 
appearing  upon  the  face  of  the  decree  ;  as  if  a  decree 


been  no  enrolment  of  the  decree.  Being  a  Bill  brought  by  the  original 
parties  and  their  privies  in  representation,  it  is  also  properly  a  Bill  of  Re- 
view, in  contradistinction  to  an  original  Bill  in  the  nature  of  a  Bill  of  Re- 
view ;  which  latter  Bill  brings  forward  the  interests  affected  by  the  de- 
cree, other  than  those,  which  are  founded  in  privity  of  representation. 
The  present  Bill  seeks  to  revive  the  suit  by  introducing  the  heirs  of  Whi- 
ting before  the  Court ;  and  so  far  it  has  the  character  of  a  Bill  of  Revivor. 
It  seeks  also  to  state  a  new  fact,  viz.,  the  death  of  Whiting,  before  the 
sale  ;  and  so  far  it  is  supplementary.  It  is,  therefore,  a  compound  Bill  of 
Review,  of  Supplement,  and  of  Revivor  ;  and  it  is  entirely  maintainable 
as  such,  if  it  presents  facts  which  ^o  to  the  merits  of  the  original  decree 
of  foreclosure  and  sale." 

>  Cooper,  Eq.  PI.  89,  and  cases  there  cited ;  Dexter  v.  Arnold,  5  Ma- 
son, R.  310 ;  Beam.  Ord.  in  Ch.  1. 


\ 
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should  be  against  the  statute  law,  which  case  happen- 
ed, where  a  decree  directed  the  legacy  belonging  to  a 
childi  who  had  died  an  infant  intestate  without  wife  or 
children,  to  be  distributed  amongst  his  Hiothcr,  broth- 
ers, and  sisters  equally,  whereas  by  the  statute  of  dis- 
tributions it  vested  entirely  in  the  father,  who  had  sur- 
vived the  child.'  So,  if  an  absolute  decree  should  be 
made  against  a  person,  who,  upon  the  face  of  it,  ap- 
pears to  have  been  an  infant  at  the  timc.^  But,  by 
the  Ordinance  of  the  Lord  Chancellor  al)ove  men- 
tioned, any  error  in  figures,  as  in  miscasting,  shall  be 
explained  and  reconciled  by  an  order,  without  a  Bill  of 
Review.  By  the  term,  miscasting,  is  not  to  be  under- 
stood any  pretended  misrating  or  misvaluing,  but  only 
error  in  the  auditing  or  numbering.  It  is  not  necessary 
to  obtain  leave  of  the  Court,  before  a  Bill  of  this  kind 
for  error  of  law,  apparent  on  the  face  of  the  decree, 
can  be  filed.' 

^  406.  But,  by  another  of  the  Ordinances  al)ove 
mentioned,  the  decree  must  be  first  obeyed  and  per- 
formed, before  a  Bill  of  Review  can  l)e  brought ;  as  if 
it  be  for  land,  the  possession  must  be  given  up ;  if  it 
be  for  money,  the  money  must  be  paid;  if  for  evi- 
dences, the  evidences  must  be  brought  in  ;  and  so  in 
other  cascs.^  But  if  any  act  be  decreed  to  be  done, 
which  extinguishes  the  parties'  right  at  the  Common 
Law,  as  making  of  assurance  or  release,  acknowledging 
satisfaction,  cancelling  of  bonds,  or  evidences,  and  the 
like,  it  is  declared,  that  those  parts  of  the  decree  are 
to  be  spared,  until  the  Bill  of  Review  In;  determined.' 
But  such  sparing  is  to  be  warranted   by  public  order 


>  Coopar.  Ki\.  IM.  h9,  m) ;  Gilb.  For.  Rom.  184-187  ;  Beam.  OrU.  iu 
Chu.  3,4;  CrefTorv.  Mulosworth,  *2  Yes.  109. 
•  Ibid.  »  Ibid. 

«  Cooper,  Kq.  P).  69.  &  Ibid. 

zq.  PL.  54 
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made  in  Court.  And  even  the  rule,  as  to  obedience 
and  performance  of  the  decree,  has  been  dispensed 
with  by  the  Court  in  some  cases ;  as  where  a  sum  of 
money  has  been  ordered  to  be  paid,  and  it  appeared, 
that  the  party  was  unable  to  pay  it.^ 

^  407.  In  regard  to  errors  of  law,  apparent  upon 
the  face  of  the  decree,  the  established  doctrine  is,  that 
you  cannot  look  into  the  evidence  in  the  case,  in  order 
to  show  the  decree  to  be  erroneous  in  its  statement  of 
the  facts.  That  is  the  proper  office  of  the  Court  upon 
an  appeal.  But,  taking  the  facts  to  be,  as  they  are 
stated  to  be  on  the  face  of  the  decree,  you  must  show, 
that  the  Court  have  erred  in  point  of  law.  If,  there- 
fore, the  decree  do  not  contain  a  statement  of  the  ma- 
terial facts,  on  which  the  decree  proceeds,  it  is  plain, 
that  there  can  be  no  relief  by  a  Bill  of  Review,  but 
only  by  an  appeal  to  some  superior  tribunal.^  It  is  on 
this  account,  that  in  England  decrees  are  usually 
drawn  up  with  a  special  statement  of,  or  reference  to, 
the  material  grounds  of  fact,  which  support  the  decree. 
In  the  Courts  of  the  United  States,  the  decrees  are 
usually  general,  without  any  such  statement  of  facts*. 
In  England,  the  decree  embodies  the  substance  of  the 
Bill,  pleadings,  and  answers.  In  the  Courts  of  the 
United  States,  the  decree  usually  contains  a  mere  ref- 
erence to  the  antecedent  proceedings  without  embody- 

1  Cooper,  Eq.  Pi.  90;  Gilb.  For.  Rom.  185-187;  Wyatt,  Pr.  Reg. 
98  ;  Partridge  r.  Usborne,  5  Russ.  R.  195,  244-253;  Wiser  r.  Black- 
ley,  2  John.  Ch.  R.  488  ;  Mitf.  Eq.  PI.  by  Jeremy,  88.  There  are  other 
exceptions  to  the  rule,  as  to  the  performance  of  the  decree,  than  those 
stated  in  the  text ;  as,  for  example,  the  party  is  not  bound  to  perform  any 
more  of  the  decree  than  his  adversary  can  show,  that  he  is  bound  to 
perform  at  the  time,  when  he  seeks  to  bring  a  Bill  of  Review,  and  in  re- 
gard to  which  he  is  in  default.  See  Partridge  v.  Usborne,  5  Russ.  R. 
195,  244-253,  where  the  subject  was  most  elaborately  considered  by 
Lord  L3mdhur8t. 

»  Dexter  r.  Arnold,  6  Mason,  R.  311;  Mellish  r.  WUUams,  1  Vera. 
R.  166;  O'Brien  v.  Conner,  2  Ball  &  Beatt.  R.  146,  164. 
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ing  them.  But  for  the  purpose  of  examining  all  er- 
rors of  law,  the  Bill,  answers,  and  other  proceedings, 
are,  in  our  practice,  as  much  a  part  of  tlie  record  be- 
fore the  Court,  as  the  decree  itself;  for  it  is  only  by  a 
comparison  with  the  former,  that  the  correctness  of  the 
latter  can  be  ascertained.^ 

^  408.  Where  a  decree  has  been  affirmed  in  Parlia- 
ment, it  may  well  be  doubted,  whether  a  Bill  of  Re- 
view for  errors  apparent  upon  the  face  of  the  decree 
can  be  brought;  for  the  highest  appellate  Court  has 

1  Dexter  v.  Arnold,  5  Mason,  K.  311,  31:2;  Wyatt,  Pr.  Rc<r.  98; 
Coombiv.  Proud,  1  Ch.  C;as.  54  ;  8.  C.  H  Frecni.  U.  18*2  ;  Ilollin^'swortti  v. 
McDonald,  2  Ilarr.  &  John.  H.  -230  ;  Webb  v.  Pell,  3  Pjiige,  R.  3()H.  The 
same  point  arose  in  the  Supreme  Court  of  the  Tnitcd  States,  in  Whiting 
V.  Bank  of  United  States,  13  Peters,  R.  6,  13,  14.     On  that  occasion,  the 
Court  said ;  '^  It  has  also  been  suggested,  at  the  bar,  that  no  Bill  of  Re- 
Tiew  lies  for  errors  of  law,  except  where  such  errors  arc  apparent  on  the 
ikee  of  the  decree  of  the  Court.     That  is  true  in  the  sense,  in  which  the 
language  is  used  in  the  English  practice.     In  England,  the  decree  always 
recites  the  substance  of  the  Hiil,  and  answer,  and  pleadings,  and  also  the 
facts  on  which  the  Court  foundn  its  dccreo.     ])ut  in  America  the  decree 
does  not  ordinarily  recite  either  the  Bill,  or  answer,  or  pleadinc!* ;  and 
geneially  not  the  facti,  on  which  the  decree  is  foundtMl.     But  with  \i»  the 
Bill,  answer,  and  other  pleadings,  together  with  the  decree,  constitute 
what  is  properly  considered  as  the  record.     And,  therefore,  in  truth,  the 
rule  in  each  eountry  is  prtKrisely  the  same,  in  If  gal  effect ;  although  ox- 
pressed  in  different  language ;  viz.,  that  the  Bill  of  Review  must  Ix'  found- 
ed on  some  error  apparent  upon  the  Bill,  answer,  and  other  pleadings, 
and  decree ;  and  that  you  arp  not  at  Iil>erty  to  go  into  the  evidence  at  large, 
in  order  to  establish  an  objection  to  the  decree,  founded  on  the  supposed 
mistake  of  the  Court  in  its  own  drduriions  from  the  evidence."     In  Per- 
ry V.  Phelips,  17  Vcs.  17*:^.  Lord   Kldmi,  Hpfakinj;  on  this  Mibjcct,  said  ; 
"  With  regard  to  the  other  point,  there  is  a  great  distinction  between  ter- 
ror in  the  decree  and  error  apparent.      The  lattrr  fle*^ription  dues  not  ap- 
ply to  a  merely  erroneous  judgment.     And  this  is  a  point  of  essi'ntial  im- 
portance; as,  if  I   am  to  hear  this  cause  upon  the  ground,  that  the  judg- 
ment is  wrong,  though  there  is  no  error  apparent,  the  contciiuence  is,  that 
in  erery  instance  a  Bill  of  Review  may  hi;  filed  ;  and  the  question,  whtth- 
er  the  cause  is  well  decided,  will  \h*  argued  in  that  shsfM; :  not,  whether 
the  decree  is  right  or  wrong  on  the  face  of  it.     The  cases  of  error  appar- 
ent, found  in  the  b<Miks.  are  of  this  sort ;  an  infant  not  having  a  day  to 
show  cause,  Sie»,  not  men^ly  an  erroneous  judgment.'*     S.  P.  ilaig  v. 
Homao,  8  Clarke  &  Fin.  H.  3;M). 
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cree.  And  matter  of  abatement  has  been  also  treated 
as  not  capable  of  being  shown  for  error  to  reverse  a 
decree. * 

^412.  Secondly.  A  Bill  of  Review  may  be  brought 
upon  the  discovery  of  new  matter ;  such,  for  example, 
as  the  discovery  of  a  release,  or  a  receipt,  which  woold 
change  the  merits  of  the  claim,  upon  which  the  decree 
was  founded.^  But  leave  of  the  Court  must  be  ob- 
tained, before  a  Bill  of  Review  can  be  filed  on  this 
ground ;  which  leave  to  file  it  will  not  be  granted  with- 
out an  affidavit,  that  the  new  matter  could  not  be  pro- 
duced or  used  by  the  party  claiming  the  benefit  of  it  in 
the  original  cause.  The  affidavit  must  also  state  the 
nature  of  the  new  matter,  in  order  that  the  Court  may 
exercise  its  judgment  upon  its  relevancy  and  mate- 
riality.* 

^  413.  Both  of  these  considerations,  to  which  the 
affidavit  applies,  are  indispensable.  In  the  first  place, 
the  new  matter  must  be  relevant  and  material,  and 
such  as,  if  known,  might  probably  have  produced  a 
different  determination.^  In  other  words,  it  must  gen- 
erally be  new  matter,  to  prove  vs^hat  was  before  in 
issue,  and  not  to  prove  a  title  not  before  in  issue ;  not 
to  make  a  new  case,  but  to  establish  the  old  one.*  In 
the  next  place,  the  new  matter  must  have  first  come 

1  Mitf.  Eq.  PI.  by  Jeremy,  85 ;  Cooper,  Eq.  PI.  95;  Hartwell  ».  Town- 
send,  6  Bro.  Pari.  R.  289  ;  S.  C.  2  Bro.  Pari.  R.  107,  Tomlins's  edit. ; 
Slingsbyr.  Hale,  1  Ch.  Cas.  122  ;  S.  C.  1  Eq.  Abridg.  169. 

9  Cooper,  Eq.  PI.  91;  Standish  v.  Radley,  2  Alk.  178;  Wjratt,  Pr. 
Reg.  98 ;  Gilb.  For.  Rom.  186,  187. 

3  Cooper,  Eq.  PI.  92  ;  Mitf.  Eq.  PI.  by  Jeremy,  84 ;  Gilb.  For.  Rom. 
186-188;  Wyatt,  Pr.  Reg.  95. 

4  Mitf.  Eq.  PI.  by  Jeremy,  84,  85 ;  Wyatt,  Pr.  Reg.  95 ;  Ord  r.  Noel, 
6  Madd.  R.  127;  Blake  v.  Foster,  2  Molloy,  R.  257  ;  Wiser  v.  Blackley, 
2  John.  Ch.  R.  488 ;  Livingston  v,  Hubbs,  3  John.  Ch.  R.  124. 

5  Dexter  v.  Arnold,  5  Mason,  R.  312 ;  Young  v.  Keighley,  16  Ves. 
348,  354.     But  see  Partridge  v.  Usbome,  5  Russ.  R.  195. 
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to  the  knowledge  of  the  party,  after  the  time,  when  it 
could  have  been  used  in  the  cause  at  the  original  hear- 
ing. Lord  Bacon's  Ordinance  says,  in  one  part,  it 
must  be  "  after  the  decree."  But  that  seems  correct- 
ed by  the  subsc({uent  words,  ^'and  could  not  possibly 
have  been  used  at  the  time  when  the  decree  passed," 
which  words  point  to  the  period  of  the  publication  of 
the  testimony.  And,  accordingly,  it  is  now  the  estab- 
lished exposition  of  the  Ordinance,  that  the  new  mat- 
ter shall  not  have  been  discovered  until  after  publica- 
tion has  passed.^ 

^  414.  In  the  next  place,  another  qualification  of 
the  rule,  quite  as  important  and  instructive,  is,  that  the 
matter  must  not  only  be  new,  but  it  must  be  such,  as 
the  party,  by  the  use  of  reasonable  diligence,  could 
not  have  known  ;  for,  if  there  be  any  laches  or  neg- 
ligence in  this  res|)ect,  that  destroys  the  title  to  the 
relief.* 

^  416.  It  has  been  remarked  by  Lord  Redesdale, 
that  ^^  It  has  been  questioned,  whether  the  discovery  of 


^  Dexter  v.  AnioM,  5  M.iaon,  H.  312;  Mitf.  K^.  IM.  by  Jeremy,  H4, 
fl5;  Ord  v,  Noel,  0  Madd.  K.  127;  Wiser  r.  Blackley,  2  John.  Ch.  R. 
4fl8;  LiTinfTBtoii  v.  lluhhs,  3  John.  C'h.  H.  124.  liord  Hardwieke  ifi  re- 
ported to  have  said,  that  the  words  of  Lord  Bacon  are  dark.  Hut  that 
the  construction  has  been,  that  the  new  matter  must  have  come  to  the 
lcnowled|;e  of  the  party  aArr  publication  passt'd.  Patterson  v.  Slaughter, 
AmM.  R.  293 ;  Norris  v.  I^e  Nfve,  3  Atk.  25,  31. 

*  Dexter  v.  Arnold,  '•  Ma^on,  R.  312,  320,  321  ;  Bintrham  v.  Dawson, 
Jaeob,  R.  243  ;  Li\in^rston  v.  liuMm,  3  John.  di.  R.  121  ;  Prndhton  v. 
Fay.  3  Paige,  H.  201;  Ord  v.  Noid,  0  Mad.l.  U.  127.  That  dortrine 
was  exponnded  and  adherod  to  by  Iiord  Kldon  in  Voun^  v.  K«>i;;hlcy, 
IG  Vea.  3-18,  and  was  acted  up(»n  by  lionl  Manners  in  Barrin^ton  o. 
O'Brien,  S  B.  dt  B^att.  1 10.  and  Blake  p.  FoxU-r,  2  B.  &.  Btait.  i:>7,  Uil. 
It  waa  fully  rccofrnized  by  Mr.  ( 'hanrrllor  Kent,  and  riKreived  the  sanction 
of  hia  high  authority  in  \Vis4*r  r.  Blarkley,  2  Johns.  C'h.  H.  tHN,  mid 
Barrow  V.  Rhinelandcr,  3  Johns.  Ch.  R.  120.  And  in  the  very  rrcnit 
eaae  of  Bingham  r.  Dawson,  1  Jac.  dt  Walk.  213,  Ijord  Kldtui  iiifuwd 
into  it  additional  vigor.  Sec  also  Hudson  p.  Ball,  11  Sim.  R.  I.Vi,  103; 
S.  C.  1  Phill.  Ch.  R.  Ibs2 ;  Ante,  f  338. 
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new  matter,  not  in  issue  in  the  cause,  in  which  a  cJe** 
cree  has  been  made,  could  be  the  ground  of  a  Bill  dT 
Review ;  and  whether  the  new  matter,  on  which  Bills 
of  Review  have  been  founded,  has  not  always  been 
new  matter  to  be  used  as  evidence  to  prove  matter  in 
issue,  in  some  manner,  in  the  original  Bill.  A  case, 
indeed,  can  rarely  happen,  in  which  new  matter  dis- 
covered would  not  be,  in  some  degree,  evidence  of 
matter  in  issue  in  the  original  cause,  if  the  pleadings 
were  properly  framed.  Thus,  if  after  a  decree,  found- 
ed on  a  revocable  deed,  a  deed  of  revocation  and  new 
limitations  were  discovered ;  as  it  would  be  a  necessa- 
ry allegation  of  title  under  the  revocable  deed,  that  it 
had  not  been  revoked,  the  question  of  revocation 
would  have  been  in  issue  in  the  original  cause,  if  the 
pleadings  had  been  properly  framed.  So,  if,  after  a 
decree,  founded  on  a  supposed  tide  of  a  person,  claim- 
ing as  heir,  a  settlement  or  will  were  discovered,  which 
destroyed  or  qualified  that  tide,  it  would  be  a  necessary 
allegation  of  the  title  of  the  person  claiming  as  heir, 
that  the  ancestor  died  seised  in  fee  simple,  and  intes- 
tate. But  if  a  case  were  to  arise,  in  which  the  new 
matter  discovered  could  not  be  evidence  of  any  matter 
in  issue  in  the  original  cause  ;  and  yet  clearly  demon- 
strated error  in  the  decree ;  it  should  seem,  that  it 
might  be  used,  as  ground  for  a  Bill  of  Review,  if  relief 
could  not  otherwise  be  obtained.  It  is  scarcely  possi- 
ble, however,  that  such  a  case  should  arise,  which 
might  not  be  deemed  in  some  degree  a  case  of  fraud, 
and  the  decree  impeachable  on  that  ground.  In  the 
case,  where  the  doubt  before  mentioned  appears  to 
have  been  stated,  the  new  matter,  discovered  and  al- 
leged as  ground  for  a  Bill  of  Review,  was  a  purchase 
for  valuable  consideration,  without  notice  of  the  plain- 
tiff's tide.     This   could  only  be  used  as  a  defence. 
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And  it  seems  to  have  been  thought,  that,  although  it 
might  have  been  proper,  under  the  circumstances,  if 
the  new  matter  had  been  discovered  before  the  decree, 
to  have  allowed  the  defendant  to  amend  his  answer, 
and  put  it  in  issue ;  yet  it  could  not  be  made  the  sub- 
ject of  a  Bill  of  Review ;  because  it  created  no  title 
paramount  to  the  title  of  the  plaintiff,  but  merely  a 
ground  to  induce  a  Court  of  Equity  not  to  interfere,* 
And  where  a  settlement  had  been  made  on  a  marriage 
in  pursuance  of  articles,  and  the  settlement  following 
the  words  of  the  articles  had  made  the  husband  tenant 
for  life,  with  remainder  to  the  heirs  male  of  his  body ; 
and  the  husband,  claiming  as  tenant  in  tail  under  the 
settlement,  had  levied  a  fine  and  devised  to  trustees, 
principally  for  the  benefit  of  his  son  ;  and  the  trustees 
had  obtained  a  decree  to  carry  the  trusts  of  the  will 
into  execution  against  the  son ;  the  son  afterwards,  on 
discovery  of  the  articles,  brought  a  Bill  to  have  the 
setdement  rectified  according  to  the  articles,  and  a  de- 
cree was  made  accordingly.^  In  this  case,  the  new 
matter  does  not  appear  to  have  been  evidence  of  mat- 
ter in  issue  in  the  first  cause,  but  created  a  title  ad- 
verse to  that,  on  which  the  first  decree  was  made."^ 


>  ToQDg  V.  Keighly,  10  Vcb.  348,  354. 

*  Roberts  v.  Kindly,  1  Vch.  238. 

•  Miif.  Eq.  PI.  by  Jt-rrmy,  85-87,  and  oases  tbere  cited;  Gilb.  For. 
Rom.  188.  Tbifl  subject,  vihicb  seems  involved  in  some  difficulty,  was 
a  good  deal  investigated  in  tbe  case  of  Dexter  v.  Arnold,  5  Mason,  R. 
313,  where  the  (*ourt  said ;  **  I'pon  another  point  there  is  not,  perhaps, 
a  aniformity  of  opinion  in  the  authorities.  1  allude  to  the  diHtinrtion 
taken  in  an  anonymouH  case  in  2  Freem.  Rep.  31,  where  the  Chancellor 
■aid,  that '  where  a  matter  of  fact  was  particularly  in  issue  before  the 
former  hearing,  thoutrh  you  have  nnr  proof  o(  that  matter,  upon  that  you 
■hall  Barer  have  a  Bill  of  Review.  Hut  where  a  nnr  fart  is  aliei^LMl.  that 
waa  not  at  the  former  heann|7«  there  it  may  be  a  ground  for  a  Bill  of  Re- 
view.' Now,  asfcuminf;  that  under  certain  circumstances,  new  matter,  not 
in  eridence,  that  is,  not  in  issue  in  the  original  cause,  but  clearly  demon- 
atratiflf  error  in  the  decree,  may  support  a  Bill  of  Review,  if  it  is  tho 

Eq.  PL.  55 
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^  416.  The  doctrine  here  asserted  by  Lord  Redes- 
dale  seems  now  to  be  fully  confirmed ;  and  it  has  been 


only  mode  of  obtaining  relief;  still  it  roust  be  admitted,  that  the  general 
rule  is,  that  the  new  matter  must  be  such  as  is  relevant  to  the  original 
case  in  issue.  Lord  Hardwicke,  in  Norris  v.  Le  Neve,  3  Atk.  33,  35,  it 
reported  to  have  admitted,  that  a  Bill  of  Review  might  be  founded  upon 
new  matter,  not  at  all  in  issue  in  the  former  cause,  which  seems  contrary 
to  his  opinion  in  Patterson  v.  Slaughter,  Ambler,  293,  or  upon  matter, 
which  was  in  issue,  but  discovered  since  the  hearing.  But  the  very  point 
in  2  Freeman,  31,  (if  I  rightly  understand  it,)  is,  that  a  newly  discovered 
fact  is  ground  for  a  Bill ;  but  not  newly  discovered  evidence  in  proof  of 
any  fact  already  in  issue.  This  seems  to  me  at  variance  with  Lord  Bar 
con's  Ordinance ;  for  it  is  there  said,  that  there  may  be  a  review  upon 
*  new  matter,  which  hath  arisen  in  time  after  the  decree,'  and  also  *  upon 
new  proof,  that  has  come  to  light  after  the  decree  made,  and  could  not 
possibly  have  been  used  at  the  time,  when  the  decree  passed.'  It  is  also 
contrary  to  what  Lord  Hardwicke  held  in  the  cases  cited  from  3  Atk.  33, 
and  Ambler,  293.  Lord  Eldon,  in  Young  v.  Keighly,  16  Ves.  348,  350, 
said  ;  *  The  ground  [of  a  Bill  of  Review]  is  error,  apparent  on  the  &ee 
of  the  decree,  or  new  evidence  of  a  fact  materially  pressing  upon  the  de- 
cree, and  discovered  at  least  after  publication  in  the  cause.  If  the  fact 
had  been  known  before  publication,  though  some  contradiction  appears  in 
the  cases,  there  is  no  authority,  that  neio  evidence  would  not  be  sufficient 
ground.'     That  was  also  the  opinion  of  Lord  Manners,  in  Blake  v.  Foster, 

2  B.  &  Beatt.  457.     Mr.  Chancellor  Kent,   in   Livingston  v.  Hubbs, 

3  Johns.  Ch.  R.  124,  adopted  the  like  conclusion  ;  and  he  seemed  to  think, 
that  such  new  evidence  must  not  be  a  mere  accumulation  of  witnesses  to 
the  same  fact ;  but  some  stringent  written  evidence  or  newly  discovered 
papers.  Gilbert,  in  his  Forum  Romanum,  ch.  10,  p.  186,  leans  to  the 
same  limitation  ;  for  he  says,  that  in  Bills  of  Review,  *  they  can  examine 
to  nothing,  that  was  in  the  original  cause,  unless  it  be  matter  happening 
subsequent,  which  was  not  before  in  issue,  or  upon  matter  of  record  or 
writing  not  known  before ;  for  if  the  Court  should  give  them  leave  to 
enter  into  jyroofs  upon  the  same  points,  that  were  in  issue,  that  would  be 
under  the  same  mischief  as  the  examination  of  witnesses  after  publication, 
and  an  inlet  into  manifest  perjury.'  There  is  much  good  sense  in  such  a 
distinction,  operating  upon  the  discretion  of  the  Court  in  refusing  a  Bill 
of  Review,  and  I  should  be  glad  to  know,  that  it  has  always  been  ad- 
hered to.  It  is  certain,  that  cumulative  written  evidence  has  been  admit- 
ted ;  and  even  written  evidence  to  contradict  the  testimony  of  a  witness. 
That  was  the  case  of  Attorney-General  v.  Turner,  Ambler,  587.  Willan 
r.  Willan,  16  Ves.  72,  88,  supposes,  that  new  testimony  of  witnesses 
may  be  admissible.  If  it  be  admissible,  (upon  which  I  am  not  called  to 
decide,)  it  ought  to  be  received  with  extreme  caution,  and  only  when  it  is 
of  such  a  nature  as  ought  to  be  decisive  proof.     There  is  so  much  of  just 
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established,  that  matter  discovered  after  a  decree  has 
been  made,  although  not  capable  of  being  used  as  evi- 
dence of  any  thing,  which  was  previously  in  issue  in 
the  cause,  but  constituting  an  entirely  new  issue,  may 
yet  be  the  subject  of  a  Bill  of  Review,  or  of  a  supple- 
mental Bill  in  the  nature  of  a  Bill  of  lleview.^ 

^  417.  In  the  next  place,  there  is  another  important 
qualification,  which  is  indeed  deducible  from  the  very 
language  of  Lord  Bacon^s  Ordinance ;  and  that  is, 
that  the  granting  of  such  a  Bill  of  Review  for  new 
discovered  evidence  is  not  a  matter  of  right ;  but  it 
rests  in  the  sound  discretion  of  the  Court.  It  may, 
therefore,  be  refused,  although  the  facts,  if  admitted, 
would  change  the  decree,  where  the  Court,  looking  to 
all  the  circumstances,  shall  deem  it  productive  of  mis- 
chief to  innocent  parties,  or  for  any  other  cause  un- 
advisable.^ 


leaioning  in  tho  opinion  of  the  (*oiirt  of  Appeals  of  Kentucky  on  thia 
subject,  that  I  should  hesitate  lon^  hefoie  I  should  act  against  it.'*  See 
also  Respun  v.  McClanahan,  IIardin*s  Kent.  R.  342;  Oilb.  For.  Rom. 
186;  and  tho  doctrine  of  Lord  Kldon,  in  Young  e.  Keighly,  10  Ves. 
3M  ;  LiTingston  v.  Huhb."*,  3  John.  Ch.  R.  V2l.  The  Court  hiia  refused 
it«  leare  to  file  a  Bill  of  Review,  where  it  would  have  been  the  moans  of 
introduein^r  an  entirely  new  ca.He,  of  the  matter  of  which  the  plaintiff  was 
■aflieiently  well  apprized  of  to  have  been  able,  with  the  exertion  of  rea- 
sonable diligence,  to  have  hroujL^ht  the  same  at  first  completirly  hofon!  the 
Court.  Younp  v.  Keiphly.  in  Vrs.  318.  And  see  Ord  v.  Noel,  (»  Madd. 
197,  and  Bin^^ham  v.  Dawson,  1  Jac.  R.  343,  which,  although  cases  re- 
lating to  sappleiiiental  RilIs  in  the  nnture  of  Rills  of  Kcview,  illustrate 
this  principle.  Sot*  also  Ludlow  r.  I^>rd  .Macartney,  *J  Rro.  V.  (\  G7, 
Toml.  edit.;  Le  NVve  v.  Norris,  2  Rro.  P.  ('.  73,  Toml.  edit. ;  M'Neill 
9.  Cahill,  S  Bligh,  P.  C.  2i2H ;  Roberts  v.  KinfTNlcy.  1  Vcs.  -JSH.  If  this 
last  case  is  accurately  re{Hirted,  the  Dill  seemM  to  liave  l>een  filed  without 
the  previous  leave  of  the  Toiirt ;  and  on  th<'  hearinfr,  an  inquiry  was  di- 
rected as  to  the  fact  n(  the  discovery  of  the  articles.  See  Vouni;  r. 
Keighly,  16  Ves.  3-lH. 

>  Partridjfc  ».  Csborne,  5  Russ.  R.  195.     But  sec  Young  V.  Krij;hly, 
16  Ves.  354. 

•  Bennet  r.  l-ee,  '2  Atk.  !>2A ,  WiNon  v.  Wall,  2  (.'ox,  R.  3;  Young 
V.  Keighly,  16  Ves.  348;  Perry  r.  Phelips,  17  Ves.  176-178;  Ord  r. 
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§  418.  A  Bill  of  Review  upon  new  discovered  mat- 
ter has  been  permitted,  even  after  an  affirmance  of  the 
decree  in  Parliament.  As  where,  after  a  decree  dismis- 
sing a  Bill,  and  which  dismissal  was  affirmed  in  the 
House  of  Lords,  a  Bill  of  Review  was  brought  for  dis- 
covery of  a  deed,  said  to  be  burnt  pending  the  appeal, 
which  made  out  the  plaintiff's  title ;  and  the  Bill  was 
in  order,  that  after  such  discovery  the  plaintiff  might 
apply  to  the  Lords  for  relief;  the  defendant  demurred 
to  the  Bill ;  but  the  demurrer  was  overruled,  and  the 
defendant  ordered  to  answer.  And  a  Bill  of  Review 
may  be  brought  after  one  Bill  of  Review  already  filed ; 
as  if  upon  a  Bill  of  Review  a  decree  has  been  reversed, 
another  Bill  of  Review  may  be  brought  upon  the  de- 
cree of  reversal.^  But,  if  a  demurrer  has  been  allowed 
to  a  Bill  of  Review,  a  new  Bill  of  Review  upon  the 
same  ground  will  not  be  allowed.^ 

§  419.  We  have  already  seen,  that  a  Bill  of  Review 
for  error  apparent  on  the  face  of  the  decree,  must  be 
brought  within  the  same  period,  which  limits  writs  of 
error  at  law.*  The  question  may  arise,  whether  the 
like  limitation  applies  to  Bills  of  Review  upon  new 
discovered  facts  and  evidence.  There  can  be  no  doubt, 
that  it  will  be  a  good  bar,  that  the  Bill  of  Review 
is  not  brought  within  the  period  limited  for  writs  of 
error,  after  the  discovery  of  the  new  facts  or  evidence. 
But  the  point,  intended  to  be  stated,  is,  whether  any 

Noel,  6  Madd.  R.  127 ;  Partridge  v.  Usborne,  5  Rass.  R.  245  ;  Dexter  v. 
Arnold,  5  Mason,  R.  315 ;  Thomas  v.  Harvie's  Heirs,  10  Wheat.  R.  146; 
Wood  V.  Mann,  2  Sumner,  R.  316  ;  Ante,  §  412.  See  Hodson  v.  Ball, 
11  Sim.  R.  456,  463;  S.  C.  1  Phill.  Ch.  R.  177,  182;  Ante,  §  338;  Post, 
§421. 

1  Cooper,  Eq.  PI.  92,  and  cases  there  cited;  Mitf.  Eq.  PI.  by  Jere- 
my, 88.     But  see  Stafford  v.  Bryan,  2  Paige,  R.  45. 

9  Mitf.  Eq.  PI.  by  Jeremy,  88  ;  Cooper,  Eq.  PI.  93 ;  Denny  v.  Filmore, 
1  Vern.  R.  135. 

3  Ante,  §  410. 
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Bill  of  Review  will  lie  after  the  lapse  of  that  period 
from  the  time  of  making  the  decree,  although  the  Bill 
of  Review  is  brought  within  the  prescribed  period  after 
the  discovery  of  the  new  facts  or  evidence.  There 
does  not  seem  to  be  any  decision  settling  the  point ; 
and,  as  the  allowance  of  a  Bill  of  Review  for  new  dis- 
covered evidence  is  discretionary  with  the  Court,  it  is 
scarcely  probable,  that  it  will  arise  in  judgment,  as  the 
lapse  of  time  will  always  have  great  weight  with  the 
Court  in  refusing  the  application,  in  connection  with 
the  other  circumstances.' 

^  420.  Let  us  now  consider  the  frame  of  a  Bill  of 
Review.  In  a  Bill  of  this  natun.*,  it  is  necessary  to 
state  the  former  Bill,  and  the  proceedings  thereon ;  the 
decree,  and  the  i)oint,  in  which  the  party  exhibiting 
the  Bill  of  Review  conceives  himself  aggrieved  by  it; 
and  the  ground  of  law,  or  matter  discovered,  u|)on 
which  be  seeks  to  impeach  it.^  And  if  the  decree  is 
impeached  on  the  latter  ground,  it  seems  necessary  to 
state  in  the  Bill  the  leave  obtained  to  file  it,  and  the 
fact  of  the  discovery.*  It  has  l)een  doubted,  whether, 
after  leave  given  to  file  the  Bill,  the  fact  of  discovery  is 
traversable.  But  this  doubt  may  be  questioned,  if  the 
defendant  to  the  Bill  of  Review*  can  offer  evidence,  that 
the  matter  alleged  in  the  Bill  of  Review  was  within  the 
knowledge  of  the  party,  who  might  have  taken  the 
benefit  of  it  in  the  original  cause."*  The  Bill  may  simply 
pray,  that  the  decree  may  Ik;  reviewed,  and  reversed  in 
the  point  complained  of,  if  it  has  not  been  carried  into 
execution.'     If  it  has  l)een  carried  into  execution,  the 


I  The  point  wm  before  the  Siiprefne  Tourt  in  Thomas  v.  Ilarviir's 
Hein,  10  Whrat.  K.  14fi,  151 ;  but  the  Tuurt  leH  it  undecided.  Sec  also 
Mitf.  Eq.  PI.  bv  Jtrrmy,  hh;  f\K.iK.T,  Va\.  PI.  1«,  »3. 

«  Mitf.  Va\.  pi.  bv  Ji'rtmv,  hh,  k»;  Cooper,  Fa[.  PI.  05. 

»  Ibid.  <  Ibiil.  *  Ibid. 
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Bill  may  also  pray  the  further  decree  of  the  Court  to 
put  the  party  complaining  of  the  former  decree  into 
the  situation,  in  which  he  would  have  been,  if  thai 
decree  had  not  been  executed/  If  the  Bill  is  brought 
to  review  the  reversal  of  a  former  decree,  it  may  pray, 
that  the  original  decree  may  stand.^  The  Bill  may 
also,  if  the  original  suit  has  become  abated,  be  at  the 
same  time  a  Bill  of  Revivor.^  A  supplemental  Bill 
may  likewise  be  added,  if  any  event  has  happened, 
which  requires  it ;  and,  particularly,  if  any  person,  not 
a  party  to  the  original  suit,  becomes  interested  in  the 
subject,  he  must  be  made  a  party  to  the  Bill  of  Review 

1  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  88-90,  and  cases  there  cited;  Cooper,  Eq. 
PI.  95;  Dexter  v.  Arnold,  5  Mason,  R.  308,  309.  In  Dexter  v.  Arnold, 
5  Mason,  R.  308,  309,  the  Court,  upon  the  hearing  of  the  petition  for 
leave  to  file  a  Bill  of  Review,  allowed  the  adverse  party  to  file  counter 
aflidavits.  On  that  occasion,  the  Court  said  ;  **  This  course,  though  not 
very  common,  is,  as  I  conceive,  perfectly  within  the  range  of  the  authmity 
of  the  Court ;  and  may  be  indispensable  for  a  just  exercise  of  its  func- 
tions, in  granting  or  withholding  the  review.  If,  indeed,  it  were  doubt- 
ful, in  case  the  Bill  of  Review  should  be  allowed,  whether  the  defendants 
could  by  plea  or  answer  traverse  the  allegation  in  such  Bill,  that  the  mat- 
ter of  fact  is  new,  I  should  not  hesitate  to  inquire,  in  the  most  ample 
manner,  into  the  truth  of  such  allegation,  before  the  Bill  was  granted,  in 
order  to  prevent  gross  injustice.  But  as  every  such  Bill  of  Review  mnst 
contain  an  allegation,  that  the  matter  of  fact  is  new,  it  seems  to  me  clear, 
upon  principle,  that,  as  it  is  vital  to  the  relief,  it  is  traversable  by  plea  or 
answer,  and  must  be  proved,  if  not  admitted  at  the  hearing.  In  Hanbury 
V.  Stevens  (1784),  cited  by  Lord  Redesdale  (Redesd  Eq.  PL  80,  3d  ed. 
70;  Id.  4th  ed.  by  Jeremy,  89),  the  Court  is  reported  to  have  held  that 
doctrine.  The  case  of  Lewellen  v.  Mackworth,  2  Atk.  R.  40,  and  Barnard. 
Ch.  R.  445,  though  very  imperfectly,  and,  as  I  should  think,  inaccurately 
reported,  seems  to  me  to  support  the  same  conclusion.  It  has  been  relied 
on  by  the  best  text-writers  for  that  purpose.  Lord  Redesdale,  in  his 
original  work  on  Equity  Pleadings  (Redesd.  Eq.  PI.  80,  2d  edition),  stated 
the  point  as  one,  which  may  be  doubted.  But  upon  principle  I  cannot  see, 
how  that  can  well  be.  And  in  the  last  edition  (the  third),  revised  by  his 
Lordship,  I  find,  that  he  has  questioned  the  propriety  of  such  a  doubt." 
See  also  Hanbury  r.  Stevens,  cited  in  note  {k)  to  Mitf.  Eq.  PI.  by  Jere- 
my, 89. 

3  Ibid. 
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by  way  of  supplement.^  It  may  be  added,  that  all  the 
parties  to  the  original  Bill  ought  to  be  made  parties  to 
the  Bill  of  Review ;  for  it  is  a  principle  of  natural  jus* 
tice,  that  no  one  ought  to  be  aflccted  by  any  decree 
without  his  first  being  heard.^ 

^  421.  Thirdly:  Bills  in  the  nature  of  Bills  of  Re- 
view. It  has  been  already  stated,  that  the  only  dis- 
tinction between  Bills  of  Review,  and  Bills  in  the 
nature  of  Bills  of  Review,  consists  in  the  enrolment 
or  non-enrolment  of  the  decree.  In  the  former  case, 
a  Bill  of  Review  is  [)roper ;  in  the  latter  case,  a  Bill 
in  the  nature  of  a  Bill  of  Review.*     As,  however,  a 


>  Ibid.;  HiNlson  r.  Ball,  11  Sim.  R.  45G,  4C3 ;  S.  C.  I  Phill.  Ch.  K. 
163 ;  Ante,  §  335  ;  Post,  ^  4*20. 

•  Cooper,  Eq.  PI.  05. 

5  Ante,  ^  403  ;  Cooper,  Eq.  PI.  88 ;  Mitf.  Eq.  PI.  by  Jeremy,  90;  Stan- 
duh  9.  Kadley,  2  Atk.  17H  ;  Wyatt,  Pr.  Wop.  96  ;  Wiser  r.Blarhley,  2 
John.  Ch.  R.  48H;  Smith  v.  Clay,  3  Hro.  Ch.  R.  by  Belt,  03!),  note; 
S.  C.  Ambler,  R.  015.  This  is  nut  merely  a  formal  distinction  ;  hut  in 
many  cases  it  is  connpcted  with  the  ri^'hts  of  the  party.  Thus,  although 
m  Bill  of  Review  Vivs  for  rrnint  of  law  ap])arent  on  the  face  of  a  drcrre; 
yet  it  his  never  beon  decidi'd,  that  a  Bill  in  the  nature  of  a  Bill  nf  Re- 
view lies  in  such  a  ccuw* ;  for  the  pro|>er  remedy  may  lie  had  by  a  rirhear- 
ing.  In  Perry  V.  Phclips,  17  Vcs.  178,  I^rd  Eldon  uned  the  following 
language:  **  I  further  doubt,  uiKin  this  case,  whether  a  Bill  in  nature  of 
m  Bill  of  Review  can  In;  filed  upon  matter  of  law.  Where  the  decree 
has  been  enrolled,  there  are  two  grounds  of  review  :  error  apparent;  and 
new  facts,  or  facts  newly  diseovrred.  In  the  first  case,  the  plaintiff  has 
a  right  to  file  a  Bill  uf  Review ;  in  the  two  latter  cases,  he  mu»t  have 
the  leave  of  the  r<Mirt.  Where  the  oh)eetion  is  u)K>n  matter  of  law  ap- 
parent, or  a  iniMake  in  hiw,  to  Ih.'  rcilireted  from  all  the  pU':idin(5s  and 
evidence,  the  derrer  nut  Inmh};  Hii;ned  and  enrolled,  it  is  the  subject  of  a 
rehearing;  and  there  is  no  occasion  for  a  Bill  in  nature  of  a  Bill  of  Re- 
view,  unless  a  supplemental  Bill  is  also  necessary  to  iiitr<Hiuco  ww  farts; 
in  which  case  the  cause  villi  come  on  to  \w  heard  njMin  the  matter  of  that 
sapplemental  Bill,  toirither  Mith  a  rehearing?  of  the  oripinal  cause.  And 
the  Court  will  vary  the  decrei:  up<in  the  rehearing;  takiiig  into  consider- 
ation the  new,  or  lately  discovered,  facts.  But  I  apprehend,  there  is  no 
instance  of  a  Bill  in  nature  ot  a  Bill  of  Review  upon  error  apparent.'* 
Hodson  r.  Ball.  1  Phili.  Th.  R.  177.  1*91.  hi  this  last  case,  I^rd  Lynd- 
hunt  said ;  *'  The  original  Bill  was,  as  far  as  related  to  three  of  the  de- 
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decree,  not  signed   and  enrolled,  may  be  altered  or 
reversed  upon  a  rehearing,  without  the  assistance  of 

fendants,  a  Bill  calling  on  them,  as  executors  and  trustees,  to  accoant; 
and  an  account  was  decreed  against  them  in  the  common  form.     The 
supplemental  Bill  stated,  that  after  the  decree  had  been  carried  into  the 
Master ^s  office,  it  was  discovered,  for  the  first  time,  that  the  trustees  had 
greatly  misconducted  themselves  in  the  management  of  the  afiaiis  of  the 
trust,  and  it  accordingly  prayed,  that  they  might  account  for  what,  except 
for  their  wilful  neglect  and  default,  might  have  come  to  their  hands.     So 
that  the  decree  prayed  for  by  the  supplemental  Bill,  was  essentially  dif- 
ferent from  the  decree  pronounced  by  the  Vice-Chancellor  upon  the  orig- 
inal Bill.     On  this  ground  it  was  insisted  that  the  Bill  ought  to  be  taken 
off  the  file,  it  having  been  filed  without  the  permission  of  the  Court.    In 
answer  to  that  it  was  said,  that  the  Bill  was  not  a  supplemental  Bfll 
in  the  nature  of  a  Bill  of  Review,  but  a  supplemental  Bill  in  aid  of 
a  decree;  and  a  passage  from  Mitford^s  Treatise  on  Pleading  was  re- 
ferred to,  in  which  it  is  stated,  that  a  supplemental  Bill  may  be  filed  in 
aid  of  a  decree,  in  order  that  it  may  be  earned  fully  into  execution. 
Now  there  is  no  doubt  of  the  correctness  of  that  position,  but  the  ques- 
tion is,  what  is  the   province   of  a  supplemental  Bill   in  aid  of  a  de- 
cree ?    I  apprehend  that  a  supplemental  Bill  in  aid  of  a  decree  caxmot 
vary  the  principle  of  the  decree.     Its  province  is,  to  carry  out  the  prin- 
ciple of  the  decree  ;  to  give  full  and  complete  effect  to  the  decree,  as  it 
exists.     The  instance  that  is  generally  given  of  a  supplemental  Bill  in 
aid  of  a  decree,  is  of  this  description ;  where  there  has  been  a  decree 
to  account,  but  directions  have  not  been  sufficiently  given  as  to  the  man- 
ner of  accounting,  and  a  further  decree  is  therefore  required  for  the  pur- 
pose of  supplying  this  defect,  that  is,  of  carrying   into  full  effect  the 
original  decree.     In  the  case  that  was  cited,  of  Dormer  v.  Fortescue, 
3  Atk.    124,  Lord  Harkwicke  states,  what  seems  to  be  the  foundation 
of  the   passage  in  Mitford,  '  that   supplemental  Bills  are  often  brought 
even  in  aid  of  a  decree  of  this  Court ' ;  and  he  illustrates  that  by  the  case 
to  which  I  have  referred,  for  he  says  *  as  in  a  decree  to  account  for  want 
of  full  directions  before,'  and  the  very  case   of  Dormer  r.   Fortescue 
seems  to  be  a  case  of  that  description,  because,  there,  the  original  decree 
had  established  the  title,  but  there  was  a  doubt,  whether  the  Court  would 
be  justified  in  founding  on  that  decree  and  on  the  existing  record,  an  or- 
der that  the  party  should  account  for  the  rents  and  profits  from  the  time 
when  the  title  of  the  plaintiff*  had  accrued;  and,  for  the  purpose  of  sup- 
plying that  supposed  omission,  the  supplemental  Bill  was  filed.     Lord 
Hardwicke  was  of  opinion,  that  the  proceedings  were  sufficient,  but  sup- 
posing, he  said,  that  they  were  not,  the  supplemental  Bill  had  rendered 
them  sufficient.     Now  that  was  strictly  a  supplemental  Bill  for  the  pur- 
pose of  carrying  out  and  accomplishing  the  original  decree,  and  the  ob- 
ject of  it,  not  for  the  purpose  of  varying  the  principle  of  the  decree  :  and 
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a  Bill  in  the  nature  of  a  Bill  of  Review,  if  there  is 
sufficient  matter  to  alter  or  reverse  it,  appearing  upon 
the  former  proceedings,  the  new  investigation  of  the 
decree  must  be,  or  at  least  usually  is,  brought  on  by 
a  petition  for  a  rehearing,  when  there  is  no  defect  to 
be  supplied.^ 


therefore,  I  apprehend,  the  distinction  is  that  which  I  have  stated,  —  that 
a  suppleinental  Bill  in  aid  of  a  decree  is  not  a  supplemental  Bill  that 
•eeki  to  Yary  the  principle  of  the  decree,  but  one  which  takes  the  princi- 
ple of  the  decree  as  the  basis,  and  seeks  merely  to  supply  any  omission 
which  there  may  be  in  the  decree,  or  in  the  proceedings,  so  as  to  enable 
the  Court  to  give  full  effect  to  its  decision.  Now  the  decree  prayed  for 
in  thia  case  ia  quite  contrary  to  the  principle  of  the  original  decree.  The 
original  decree  was  merely  for  a  common  account.  The  supplemental 
BUI  pnyn  for  an  account  of  quite  a  different  nature  and  character,  found- 
ed on  the  wrongful  conduct  of  the  parties;  for  it  calls  upon  them  to  ac- 
eount,  not  for  what  they  have  received  or  what  has  come  to  their  hands, 
or  to  the  hands  of  others  for  their  use,  but  for  what  they  might  have  re- 
eeifed,  had  it  not  been  for  their  wilful  default.  This  therefore  cannot  be 
conaidered  as  a  supplemental  Bill  in  aid  of  a  decree,  because  it  proceeds 
upon  a  principle  quite  different  from  that  of  the  original  decree.  It 
does  not  seek  to  carry  out  that  decree ;  it  is  not  in  furtherance  of  that 
decree,  but  for  the  accomplishment  of  quite  a  different  object ;  and  I  think 
the  plaintiff  himself  has  pronounce<l  his  own  opinion  of  the  nature  of 
the  Bill  upon  the  very  face  of  the  Bill  itself,  for  he  has  introduced  an 
SYennent,  that  the  supplemental  matter  has  been  discovered  since  the 
original  decree  was  pronounced,  —  an  averment  which  is  necessary  for 
the  purpose  of  supporting  a  supplemental  Bill  in  the  nature  of  a  Bill  of 
Review,  but  which  is  not  required  in  a  supplemental  Bill  in  aid  of  a  dc- 
eiee.'*     Ante,  §  338,  351,  a;  Post,  §  A22. 

1  Mitf.  Eq.  PI.  by  Jeremy,  IK),  91 ;  Cooper,  Eq.  PI.  89,  93;  Gilb.  For. 
Rom.  183;  Wyatt,  Pr.  Keg.  90,99;  Standish  v.  Radley,  2  Atk.  178; 
Moore  V.  Moore,  2  Ves.  5»S;  Perry  v.  Phelips,  17  Vf«.  173,  176,  178; 
Pendleton  9.  Fay,  3  Paige,  K.  201  ;  Wiser  v.  Blachley,  2  John.  Ch.  R. 
488.  The  following  note  from  Mitf.  T*^}.  PI.  by  Jeremy,  90,  may  bo  here 
usefully  cited ;  **Thc  rehearing,  which  is  thus  far  alluded  to,  not  being 
sought  in  respect  to  any  new  matter,  is  obtained  up<m  certificate  of  coun- 
sel (18  Ves.  325),  by  a  petition  merely,  which  states  the  case  as  brought 
before  the  Court,  when  the  decree  was  made  (\Vo(»d  v.  Griffiths,  1 
MeriY.  35) ;  and  the  grounds,  on  which  the  rehearing  is  prayed  (1  Sch. 
&  Lefr.  308).  And  here  it  may  not  be  improper  to  notice,  that  the  Court 
will  not,  without  consent  (3  Swanst.  231),  vary  a  decree  aAer  it  has  been 
and  entered,  except  as  u>  mere  clerical  errors  (Lane  v.  Ilobbs,  12 

KQ.    PL.  56 
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^  422.  The  true  office  of  this  sort  of  Bill,  as  now 
used,  is  to  bring  before  the  Court  new  matter,  dis- 
covered since  publication  in  the  original  cause,  when 
the  decree  has  not  been  signed  and  enrolled.^  In 
such  a  case  the  new  matter  is  brought  forward  by  a 
supplemental  Bill,  or  a  new  Bill  in  the  nature  of  a 
Bill  of  Review ;  and  it  ought  to  be  accompanied  by  a 
petition  to  rehear  the  original  cause  at  the  same  time, 
that  it  is  heard  upon  the  supplemental  Bill.*  Such 
a  supplemental  Bill  cannot  be  filed  without  the  leave 
of  the  Court,  nor  without  an  affidavit  similar  to  that 
required  in  the  like  case  of  a  Bill  of  Review.'  If 
necessary,  a  Bill  of  Review  may  also  be  incorporated 
into  such  a  supplemental  Bill/     And  where  a  different 

Ves.  458  ;  Weston  v,  Haggeretou,  Coop.  R.  134 ;  Hawker  ».  Dnncombe, 
2  Madd.  R.  391 ;  3  Swanst.  234  ;  Tomlins  v,  Palk,  1  Ruas.  R.  475)  ;  or, 
matters  of  course  (Pickard  v.  Mattheson,  7  Yes.  293;  Newhouse  v. 
Mitford,  12  Ves.  456) ;  unless  upon  a  petition  of  rehearing  or  npoo  a 
Bill  of  Review,  or  Bill  in  the  nature  of  a  Bill  of  Review  (4  Madd.  39 ; 
Grey  V.  Dickenson,  4  Madd.  464;  Brackenbury  v.  Brackenbury,  2  Jac. 
&  Walk.  391 ;  Willis  v.  Parkinson,  3  Swanst.  233  ;  Brookfield  r.  Brad- 
ley, 2  Sim.  &  Stu.  64) ;  according  as  the  decree  has,  or  has  not,  been 
signed  and  enrolled ;  and  as  it  is  sought  to  have  the  case  reheard  as  orig- 
inally brought  before  the  Court,  or  accompanied  with  new  matter."  In 
some  cases  a  rehearing  will  be  allowed  by  the  Court,  notwithstanding  the 
application  for  the  rehearing  is  made  after  the  ordinary  time  allowed  for 
the  purpose  ;  as,  for  example,  where  a  decree  not  final  in  its  nature,  or 
which  has  been  only  partially  acted  on,  is  radically  erroneous,  so  that 
upon  an  appeal  it  would  be  reversed.  Ackland  r.  Braddick,  3  Yoange 
&  Coll.  237. 

1  Moore  v.  Moore,  2  Ves.  596,  598 ;  S.  C.  1  Dick.  66;  Beam.  Ord.  in 
Chan.  366-368  and  note ;  Wyatt,  Pr.  Reg.  96, 98,  99 ;  Perry  v,  Phelips, 
17  Ves.  176-178;  Pendleton  r.  Fay,  3  Paige,  R.  204  ;  Mitf  Eq.  PI.  by 
Jeremy,  91,  92  ;  Post,  f  425;  Hodson  v.  Ball,  1  Phill.  Ch.  R.  177,  181 ; 
Ante,  §  338,  351,  ^. 

2  Ibid.;  Hodson  v.  Ball,  11  Simons,  R.  456;  S.  C.  1  PhUl.  Ch.  R. 
182;  Ante,  §  338,  351,  a,  420,  note. 

3  Cooper,  Eq.  PI.  93,  94  ;  Pendleton  ».  Fay,  3  Paige,  R.  204  ;  Wyatt, 
Pr.  Reg.  99;  Mitf.  Eq.  PI  by  Jeremy,  91 ;  Hodson  ».  Ball,  1  PhUl.  Ch. 
R.  177,  181. 

4  Wyatt,  Pr.  Reg.  99 ;  Perry  v.  Phelips,  17  Ves.  176,  177 ;  Pendle- 
ton r.  Fay,  3  Paige,  R.  208. 
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kind  of  relief  is  sought,  or  a  different  principle  from 
that,  on  which  the  original  decree  is  given,  there  it 
must  be  sought  by  a  supplemental  Bill,  in  the  nature 
of  a  Bill  of  Review.* 

^  423.  It  seems  to  be  a  general  rule,  that  a  supple- 
mental Bill  for  new  discovered  matter,  should  be  filed 
as  soon  after  the  new  matter  is  discovered,  as  it  rea- 
sonably may  be.*  If,  therefore,  the  party  proceeds  to 
a  decree  after  the  discovery  of  the  facts,  upon  which 
the  new  claim  is  founded,  he  will  not  be  permitted 
afterwards  to  file  a  supplemental  Bill  in  the  nature  of  a 
Bill  of  Review,  founded  on  those  facts ;  for  it  was  his 
own  laches  not  to  have  brought  them  forward  at  an 
earlier  stage  of  the  cause.* 

^  424.  If  a  decree  has  been  made  against  a  person, 
who  had  no  interest  at  all  in-  the  matter  in  dispute,  or 
who  had  not  such  an  interest,  as  was  sufficient  to  ren- 
der the  decree  against  him  binding  upon  some  person, 
claiming  the  same  or  a  similar  interest,  relief  may  be 
obtained  against  the  error  in  the  decree  by  a  supple- 
mental Bill  in  the  nature  of  a  Bill  of  Review,  as  has 
been  already  mentioned  in  treating  of  supplemental 
Bills.^  Thus,  where  a  Bill  was  filed  by  a  vicar  for 
tithe  of  lead  against  a  parish,  and  four  p^irishioners 
were  named  defendants,  and  a  decree  was  made 
against  them ;  and  one,  who  claimed  under  none  of 
them,  contested  the  decree  ;  the  Court  allowed  him 
to  have  a  Bill  of  Review.^    If  a  decree  is  made  against 


>  Hodsonv.  Ball.  II  Sim.  R.  45A  ;  S.  C.  1  Phill.  Th.  R.  177,  18i2; 
Ante,  {  338,  351,  a,  420,  note. 

*  Ante,  j  337,  338,  a,  370,  a. 

'  Pendleton  v.  Fay,  3  Pai^rr,  R.  201 ;  nin^ham  v.  Dawaon,  Jac.  R. 
943;  Ord  9.  Novl,  6  Madd.  R.  127;  Diaa  v.  Merle,  4  Paige,  R.  259; 
Ante,  $  337,  370,  a. 

«  Ante, «  338. 

*  Brown  v.  VanDudcn,  1  Cb.  Cu.  379. 
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a  tenant  for  life  only,  a  remainder-man  in  tail,  or  in 
fee,  cannot  defeat  the  proceedings  against  the  tenant 
for  life,  but  by  a  Bill,  showing  the  error  in  the  decree, 
the  incompetency  of  the  tenant  for  life  to  sustain  the 
suit,  and  the  accruer  of  his  own  interest ;  and  there- 
upon praying,  that  the  proceedings  in  the  original 
cause  may  be  reviewed,  and  that,  for  that  purpose, 
the  other  party  may  appear  to  and  answer  this  new 
Bill,  and  that  the  rights  of  the  parties  may  be  proper- 
ly ascertained.^  A  Bill  of  this  nature,  as  it  does  not 
seek  to  alter  a  decree  made  against  the  plaintiff  him- 
self, or  against  any  person,  under  whom  he  claims, 
may  be  filed  without  leave  of  the  Court  being  first  ob- 
tained for  that  purpose.* 

^  425.  A  supplemental  Bill  in  the  nature  of  a  Bill 
of  Review  nearly  resembles  in  its  frame  a  Bill  of  Re- 
view, except  that,  instead  of  praying,  that  the  former 
decree  may  be  reviewed  or  reversed,  it  prays,  that  the 
cause  may  be  heard  with  respect  to  the  new  matter 
made  the  subject  of  the  supplemental  Bill,  at  the  same 
time,  that  it  is  reheard  upon  the  original  Bill ;  and, 
that  the  plaintiff  may  have  such  relief,  as  the  nature  of 
the  case,  made  by  the  supplemental  Bill,  requires.^  It 
should,  also,  state  the  circumstances  positively,  which 
entitle  the  party  to  file  it,  viz.  that  the  decree  has  not 
been  enrolled,  and  not  merely  state  them  in  the  alter- 
native, praying  one  sort  of  relief,  as  upon  a  Bill  of 
Review,  if  the  decree  has  been  enrolled,  and  if  not 
enrolled,  then  to  have  the  benefit  of  it,  as  upon  a  sup- 
plemental Bill  in  the  nature  of  a  Bill  of  Review.* 


1  Cooper,  Eq.  PI.  94,  and  cases  there  cited  ;  Mitf.  Eq.  PI.  by  Jeremy, 
92 ;  Brown  v.  Vermuden,  I  Ch.  Cas.  272 ;  Osborne  v.  Usher,  6  Bro. 
Pari.  R.  by  Tomlins,  20;  S.  C.  2  Bro.  Pari.  R.  314. 

9  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  91,  92 ;  Cooper,  Eq.  PI.  96. 

<  The  remarks  of  Lord  Eldon  in  Perry  ».  Phelips,  17  Ves.  176-178, 
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§  426.  Fourthly;  Bills  impeaching  decrees  for  fraud. 
A  Bill  of  this  sort  is  an  original  Bill  in  the  nature 
of  a  Bill  of  Review.*     There  is  no  doubt  of  the  juris- 

OD  thiB  whole  subject,  are  so  very  important,  that,  though  long,  I  cannot 
omit  to  bring  them  before  the  reader,  as  they  explain  the  text,  and  also 
illastrtte  the  principles  of  pleading  in  this  case.  **  There  is  no  objection,*' 
aaid  he,  '*  to  this  Bill,  as  being  on  the  face  of  it  a  Bill  of  Review  and  a 
Bill  of  Revivor  and  Supplement ;  as,  in  some  cases,  the  Bill  must  of  ne- 
cessity be  both  a  Bill  of  Review  and  a  Bill  of  Revivor ;  and  in  some,  a  Bill 
of  Supplement  also,  in  addition  to  those  two  descriptions.  Admitting 
that  there  is  not  much  ilifTorence  between  a  Bill  of  Review  and  a  Bill  in 
nature  of  a  Bill  of  Review,  I  have  considerable  doubt  upon  this  Bill ; 
whether  the  plaintiff  must  not,  as  far  as  he  socks  relief,  determine,  that 
hlB  Bill  shall  be  either  a  Bill  of  Review,  or  a  Bill  in  nature  of  a  Bill  of 
Review;  and,  I  apprehend,  I  should  let  in  a  mii^chievous  practice,  by  not 
requiring  him  to  make  that  determination,  whether  his  cause  should  be 
treated  as  introduced  by  a  Bill  of  the  one  or  the  other  description.  If  it 
it  eompetent  to  a  plaintiff,  not  filing  a  Bill  of  Review,  together  with  a  Bill 
of  Revivor  and  Supplement,  in  order  to  have  the  relief,  which  may  bo 
obtained  by  such  a  Bill,  but  stating,  that  he  will  not  determine,  whether 
there  is  error  apparent  in  the  decree,  contending  that  there  is ;  but,  in 
caae  it  shall  not  prove  so,  electing  in  his  prayer  to  make  it  a  mere  Bill  of 
Revivor,  or  Supplement,  or  both,  the  conse^uc^nce  is,  that  all  the  protection 
against  a  Bill  of  Review,  founded  on  error  apparent  in  the  decree,  is  gono 
by  the  eflect  of  that  alternative  prayer.  In  the  case  of  newly  discovered 
facta,  the  leave  of  the  Court  must  be  obtained,  which  gives  protection. 
But  this  difficulty  occurs  from  putting  the  case  in  the  alternative,  that  the 
defendant  can  neither  plead  nor  demur.  He  must  be  brought  to  a  hear- 
ing, and  may  incur  all  the  vexation  of  a  suit,  whether  it  shall  turn  out  to 
be  a  Bill  of  Review,  or  not.  Tpon  the»c  grounds,  I  ha%'e  considerable 
doubt,  whether  the  plaintiff  can  put  his  case  in  the  alternative,  as  a  Bill 
of  Review ;  or,  if  the  Court  shall  think  it  not  so,  then  as  a  Bill  of  Re- 
vivor and  Supplement.  There  is  this  difference  between  a  Bill  of  Re- 
view, and  a  Supplemental  Bill  in  nature  of  a  Bill  of  Review  :  in  the 
former,  if  introducing  also  matter  of  supplomrnt  or  revivor,  the  prayer, 
aa  far  as  it  is  a  Bill  of  Review,  is,  that  the  decree  may  l»e  reviewed  and 
reversed  :  in  the  other,  adopting  al«o  the  proj»er  prayer  for  revivor,  as  lo 
the  supplemental  matter,  you  pray,  that  the  cause  may  be  reheard.  In 
thai  respect,  also,  I  doubt,  whcrther  this  is  an  accurate  record  in  not 
stating  poeitivcly  the  fact,  whether  the  decree  is  cnmlled  or  not.  If  it  is 
enrolled,  the  Bill  is  a  Bill  of  Review,  strictly  s[>rakmg  ;  if  not,  it  is  a  Bill 
in  nature  of  a  Bill  of  Review  ;  and  then,  acc<inhnff  to  Ixird  Rcdesdale, 
the  plaintiff,  stating,  that  there  is  error  in  the  decree,  prays,  that  the 
cause  may  be  reheard.** 

1  Mnaeel  r.  Morgan,  3  Brn.  f'h.  R.  79. 
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diction  of  Courts  of  Equity  to  grant  relief  against  a 
former  decree,  where  the  same  has  been  obtained  by 
fraud  and  imposition ;  for  these  will  infect  judgments 
at  law  and  decrees  of  all  Courts ;  but  they  annul  the 
whole  in  the  consideration  of  Courts  of  Equity.  This 
must  be  done  by  an  original  Bill;  and  there  is  no  in- 
stance of  its  being  done  by  petition ;  although  it  seems 
once  to  have  been  thought,  that  a  decree,  as  well  as 
as  any  interlocutory  order,  could  be  set  aside  for  fraud 
by  petition  only.  Where  a  decree  has  been  so  ob- 
tained, the  Court  will  restore  the  parties  to  their 
former  situation,  whatever  their  rights  may  be.  This 
kind  of  Bill  may  be  filed  without  leave  of  the  Court 
being  first  obtained  for  the  purpose,  the  fraud  used  in 
obtaining  the  decree  being  the  principal  point  in  issue, 
and  being  necessary  to  be  established  by  proof,  be- 
fore the  propriety  of  the  decree  can  be  investigated.* 
§  427.  A  decree  obtained  without  making  those  per- 


1  Cooper,  Eq.  PI.  96-98,  and  cases  there  cited;  Mitf.  Eq.  PI.  by 
Jeremy,  92-94;  Kennedy  v.  Daly,  1  Sch.  &  Left.  365,  374,  376; 
Barnesley  v.  Powell,  1  Ves.  120 ;  Richmond  v.  Tayleur,  1  P.  Will.  736, 
737.  In  Sheldon  v.  Fortescue  Aland,  3  P.  Will.  Ill,  the  Lord  Chan- 
cellor (King)  said ;  '*  I  admit  even  a  decree,  much  more  an  interlocutory 
order,  if  gained  by  collusion,  may  be  set  aside  on  a  petition  ;  a  fortiori 
may  the  same  be  set  aside  by  Bill."  This  doctrine  was  probably  intend- 
ed to  apply  to  a  case,  where  the  decree  had  not  been  enrolled,  and  where 
the  fact  of  fraud  could  not  be  controverted.  Mitf.  Eq.  PI.  by  Jeremy,  08, 
note  (o).  In  Mussel  v,  Morgan,  3  Bro.  Ch.  R.  74,  79,  Lord  Thurlow  ex- 
pressly overruled  the  doctrine  in  3  P.  Will.  Ill,  saying;  ** There  was  oo 
instance  hitherto  of  its  being  done ;  and  that  he  could  not  see  a  reason, 
why  it  should  not  be  by  an  original  Bill  in  the  nature  of  a  Bill  of  Reyiew. 
Either  there  is  enough  before  the  Court  already  to  act  upon,  or  not.  If 
there  is,  it  may  be  done  by  a  rehearing ;  if  not,  the  new  matter  must  b« 
brought  before  the  Court ";  that  is,  by  an  original  Bill  in  the  nature  of  a 
Bill  of  Review.  See  also  Cooper,  Eq.  PL  96,  note  (o) ;  Bennett  v. 
Hamill,  2  Sch.  &  Lefr.  676.  Where  a  decree  has  been  enrolled  by  sur- 
prise, the  plaintiff  intending  to  move  for  a  rehearing,  and  notice  thereof 
having  been  given  to  the  adverse  party,  the  Court  will  set  aside  the  enrol- 
ment.    Stevens  v.  Guppy,  1  Turn.  &  Russ.  178. 
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sons  parties  to  the  suit,  in  which  it  is  had,  whose  rights 
are  afiected  thereby,  is  fraudulent  and  void  as  to  those 
parties.^  And  even  a  purchaser  under  it,  having  no- 
tice of  the  defect,  is  not  protected  by  such  decree ; 
for  otherwise  the  decree  of  a  Court  of  Equity  might 
be  used  as  an  engine  for  the  purpose  of  effecting 
the  grossest  fraud.^  And,  therefore,  where  a  decree 
has  been  made  against  a  trustee,  the  cestui  que  trust 
not  being  before  the  Court,  and  the  trust  not  dis- 
covered; or  where  a  decree  has  been  made  against 
a  person,  who  has  made  some  conveyance  or  incum- 
brance not  discovered;  or  where  a  decree  has  been 
made  in  favor  of  or  against  an  heir,  when  the  an- 
cestor has  in  fact  disposed  by  will  of  the  subject- 
matter  of  the  suit ;  the  concealment  of  the  trust,  or 
subsequent  conveyance,  or  incumbrance,  or  will,  in 
these  several  cases,  ought  to  be  treated  as  a  fraud.' 
It  has  been  also  said,  that  where  an  improper  de- 
cree has  been  made  against  an  infant,  although  the 
same  were  not  gained  by  fraud,  or  collusion,  or  sur- 
prise, it  ought  to  be  impiuichcd  by  original  Bill;  and 
the  infant,  aggrieved  by  it,  need  not  stay  till  he  is 
of  age ;  but  he  may  apply  to  reverse  it,  as  soon  as 
he  thinks  fit. 


I  Cooper,  Eq.  PI.  lHJ-98,  and  cases  before  cited.  Mr.  Coopt^r 
(Cooper,  £q.  PI.  9H)  has  placed  the  case  of  Coker  v.  Hevis,  1  Ch.  Cas. 
61,  under  this  head,  as  a  c.nst'  of  fraud  in  obtaining  a  decree.  Tlie  de- 
cree does  not  8i>ein  to  have  put  the  xv\'w(  (vrantcd  upon  the  pntund  uf 
fraud  ;  but  upon  the  (rround,  that  the  original  decree  for  a  foreclosure,  un- 
less the  money  was  paiil  at  a  certain  time,  had  not  b4>en  complied  with 
from  circumstances  of  inevitable  necessity,  and  without  wilful  default ; 
and  that,  therefore,  the  defendant  ou^'ht  to  have  the  time  for  payment  of 
tlic  mortgage  money  enlar{;ed,  notwithstanding^  the  diM*ree  had  by  la)uH.'  of 
time  become  alwolute.  I^ird  Redi'sdale  has  treated  this  case,  as  not  so 
mocb  founded  in  fraud,  as  on  its  own  special  circumstances.  See  Mitf. 
£i|.  PI.  by  Jeremy,  Mi  and  note  (i). 

a  Ibid.  3  IbiAl. 


0 
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§  428.  A  Bill  to  set  aside  a  decree  for  fraud,  or 
upon  any  of  the  above  grounds,  must  state  the  de- 
cree, and  the  proceedings,  which  led  to  it,  with  the 
circumstances  of  fraud,  or  whatever  the  ground  may 
be,  on  which  it  is  impeached.  The  prayer  must 
necessarily  be  varied  according  to  the  nature  of  the 
fraud,  or  the  other  improper  means  used,  and  the  ex- 
tent of  their  operation  in  obtaining  an  improper  de- 
cision of  the  Court.^ 

§  429.  Fifthly ;  Bills  to  carry  decrees  into  execu- 
tion. Sometimes,  from  the  neglect  of  parties,  or  some 
other  cause,  it  becomes  impossible  to  carry  a  decree 
into  execution  without  the  further  decree  of  the  Court. 
This  happens,  generally,  in  cases  where  parties  hav- 
ing neglected  to  proceed  upon  the  decree,  their  rights 
under  it  become  so  embarrassed  by  a  variety  of  sub- 
sequent events,  that  it  is  necessary  to  have  the  de- 
cree of  the  Court  to  settle  and  ascertain  them.  Some- 
times, such  a  Bill  is  exhibited  by  a  person,  who  was 
not  a  party ;  or  who  does  not  claim  under  any  party 
to  the  original  decree ;  but  who  claims  in  a  similar 
interest;  or  who  is  unable  to  obtain  the  determina- 
tion of  his  own  rights,  till  the  decree  is  carried  into 
execution.  Or,  it  may  be  brought  by  or  against  a 
person,  claiming  as  assignee  of  a  party  to  the  decree.* 

§  430.  The  Court  in  these  cases,  in  general,  only 
enforces,  and  does  not  vary,  the  decree.  But  upon  cir- 
cumstances it  has  sometimes  considered  the  original 
directions,  and  varied  them  in  case  of  mistake.^    And 


1  Cooper,  Eq.  PI.  98,  and  cases  there  cited ;  Mitf.  Eq.  PI.  by  Jeremy, 
94;  Giffard  v.  Hort,  1  Sch.  &  Lefr.  386;  Kennedy  v,  Daly,  1  Sch.  & 
Lefir.  355,  374,  375. 

3  Mitf.  Eq.  PI.  by  Jeremy,  95,  and  cases  there  cited ;  Cooper,  Eq.  PI. 
98,  99. 

3  Mitf.  Eq.  PI.  by  Jeremy,  95,  96,  and  cases  there  cited  ;  Cooper,  Eq. 
PI.  99. 
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it  has  even,  on  circumstances,  refused  to  enforce  the 
decree ;  although,  in  other  cases,  the  Court,  and  the 
House  of  Lords,  upon  an  appeal,  seem  to  have  con- 
sidered, that  the  law  of  the  decree  ought  not  to  be 
examined  on  a  Bill  to  carry  it  into  execution.^ 

§  431.  Such  a  Bill  may  also  be  brought  to  carry 
into  execution  the  judgment  of  an  inferior  Court  of 
Equity,  if  the  jurisdiction  of  that  Court  is  not  equal 
to  the  purpose;  as  in  the  case  of  a  decree  in  Wales, 
which  the  defendant  has  avoided  by  flying  into  Eng- 
land. In  such  a  case,  the  Court  has  thought  itself 
entitled  to  examine  the  justice  of  the  decision,  al- 
though it  has  been  affirmed  in  the  House  of  Lords.* 
But  it  has  been  justly  remarked,  that  on  that  occa- 
sion the  Court  suflcred  its  anxiety  to  do  justice  to 
cany  it  far  beyond  the  limits  of  its  jurisdiction.' 

^  432.  A  Bill  for  this  purpose  is,  generally,  partly 
an  original  Bill,  and  partly  a  Bill  in  the  nature  of 
an  original  Bill,  although  not  strictly  original;  and 
sometimes  it  is  likewise  a  Bill  of  Revivor,  or  a  sup- 
plemental Bill,  or  both.  The  frame  of  the  Bill  is 
varied  accordingly.^ 


1  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  00,  97,  and  cases  there  cited;  Cooper,  Eq. 
PI.  00,  100. 

*  Cooper,  Eq.  PI.  lOO;  Galbraith  v.  Neville,  Doujr-  R.  5,  note  (2). 

*  Mitf.  Eq.  PI.  by  Jeremy,  97.     See  Pott  v.  Galliiii,  I  Sim.  &  Stu. 
S06. 
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CHAPTER  IX. 


MODES    OF   DEFENCE. 


^  433.  Having  disposed  of  the  general  considera- 
tions applicable  to  the  frame  and  structure  of  Bills, 
we  shall  now  proceed  to  the  consideration  of  the  gen- 
eral nature  of  the  matters  of  defence  to  Bills,  which 
may  be  insisted  on  in  Courts  of  Equity,  and  of  the 
various  modes,  in  which  those  matters  may  or  should 
be  asserted. 

^  434.  The  matters  of  defence,  which  may  be  re- 
lied on  in  Courts  of  Equity,  are,  in  their  nature,  sus- 
ceptible of  two  divisions,  namely:  (1.)  Into  those, 
which  are  dilatory,  which  merely  dismiss,  or  suspend, 
or  obstruct  the  suit,  without  touching  the  merits,  until 
the  impediment  or  obstacle  insisted  on  is  removed ; 
and,  (2.)  Into  those,  which  are  peremptory,  and  per- 
manent, and  go  to  the  entire  merits  of  the  suit.  Dila- 
tory defences  may  again  be  divided  into  four  sorts ; 
first,  to  the  jurisdiction  of  the  Court,  insisting,  that  the 
Bill  is  not  preferred  to  the  proper  tribunal,  which  is 
authorized  to  entertain  the  case  upon  its  merits ;  sec- 
ondly, to  the  person,  that  the  Bill  is  preferred  by  or 
against  an  improper  person,  not  competent  to  maintain 
or  defend  it;  thirdly,  to  the  form  of  proceedings,  that 
the  suit  is  irregularly  brought,  or  defective  in  its  ap- 
propriate allegations  or  parties ;  and,  fourthly,  to  the 
propriety  of  maintaining  the  suit  itself,  because  of  the 
pendency  of  another  suit  for  the  same  controversy.* 

^  435.  Peremptory,  or  permanent  defences,  may  be 

1  I  Mont.  Eq.  PI.  88,  89. 
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divided  into  two  sorts  ;  first,  those  which  insist,  that 
the  plaintiff  never  had  any  right  to  institute  the  suit  ; 
and,  secondly,  those  which  insist,  that  the  original 
right,  if  any,  is  extinguished  or  determined.  Under 
the  former  head  may  be  included  the  following  de- 
fences; (1.)  That  the  plaintiflf  has  not  a  superior  right 
to  the  defendant ;  (2.)  That  the  defendant  has  no  in- 
terest; and,  (3.)  That  there  is  no  privity  between  the 
plaintiff  and  defendant,  or  any  other  right  to  sustain 
the  suit.  Under  the  latter  head  may  be  included  the 
following  defences ;  (1.)  That  the  right  is  determined 
by  the  act  of  the  parties;  or,  (2.)  That  it  is  deter- 
mined by  operation  of  law.* 

^  436.  In  regard  to  the  modes  of  defence,  they  arc 
of  four  sorts.  (1.)  By  demurrer,  by  which  the  defend- 
ant demands  the  judgment  of  the  Court,  whether  he 
shall  be  compelled  to  answer  the  Bill,  or  not.  (2.)  By 
plea,  whereby  he  shows  some  cause,  why  the  suit 
should  be  dismissed,  delayed,  or  l>arred.  (3.)  By  an- 
swer, which,  controverting  the  case  stated  by  the  Bill, 
confesses  and  avoids  it ;  or  traverses  and  denies  the 
material  allegations  in  the  Bill ;  or,  admitting  the  case 
made  by  the  Bill,  submits  to  the  judgment  of  the 
Court  upon  it ;  or  relies  upon  a  new  case,  or  upon  new 
matter  stated  in  the  answer,  or  upon  both.  (4.)  By 
disclaimer,  which  seeks  at  once  a  termination  of  the 
suit,  by  the  defendant's  disclaiming  all  right  and  inter- 
est in  the  matter  sought  bv  tln^  Bill.^ 

§  437.  It  has  been  well  remarked,  in  further  illus- 
tration of  these  different  modes  of  defence,  thai  the 
form  of  making  defence  varies  according  to  the  foun- 
dation, on  which  it  is  made,  and  the  extent,  in  which 

•  I  Mont.  K»\.  PI.  Hi». 

«  Mitf.   F^i.  PI.  by  Jrniny,  13,  11,  106;  Cooi)er,  Va\.  PI.   lOH,   HO, 
333,  309,  313  ;  Wyatt,  Pr.  Rep.  U,  162,  175,  324. 
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it  submits  to  the  judgment  of  the  CourtJ  If  it  rests 
on  the  Bill,  and,  on  the  foundation  of  matter  there 
apparent,  demands  the  judgment  of  the  Court,  wheth- 
er the  suit  shall  proceed  at  all,  it  is  termed  a  Demur- 
rer.^ If  it  rests  on  the  foundation  of  new  matter 
offered,  it  demands  the  judgment  of  the  Court,  wheth- 
er the  defendant  shall  be  compelled  to  answer  further, 
it  assumes  a  different  form,  and  is  termed  a  Plea.'  If 
it  submits  to  answer  generally  the  charges  in  the  Bill, 
demanding  the  judgment  of  the  Court  on  the  whole 
case  made  on  both  sides,  it  is  offered  in  a  shape  still 
different,  and  is  simply  called  an  Answer.*  If  the  de- 
fendant disclaims  all  interest  in  the  matters  in  question 
by  the  Bill,  his  answer  to  the  complaint  made  is  again 
varied  in  form,  and  is  termed  a  Disclaimer.®  All,  or 
any  of  these  modes  of  defence  may  be  joined,  pro- 
vided each  relates  to  a  separate  and  distinct  part  of 
the  Bill.« 

§  438.  The  grounds,  on  which  defence  may  be 
made  to  a  Bill,  either  by  answer,  or  by  disputing  the 
right  of  the  plaintiff  to  compel  the  answer,  which  the 
Bill  requires,  are  various,  both  in  their  nature  and  in 
their  effect.  Some  of  them,  although  a  complete  de- 
fence as  to  any  relief,  are  not  so  as  to  a  discovery ; 
and,  when  there  is  no  ground  for  disputing  the  right  of 
the  plaintiff  to  the  relief  prayed  ;  or  if  the  Bill  seeks 
only  a  discovery,  yet  if  there  is  any  impropriety  in  re- 
quiring the  discovery ;  or  if  it  can  answer  no  purpose 
for  which  a  Court  of  Equity  ought  to  compel  it ;  the 
impropriety  of  compelling  the  discovery,  or  the  imma- 
teriality of  the  discovery,  if  made,  may  be  used  as  a 

1  Ibid. 

2  Mitf.  Eq.  PI.  by  Jeremy,  13,  14.        3  ibid.        4  ibid.        5  ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  14,  106 ;  Livingston  v.  Story,  9  Peters, 
R.  632. 
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ground  to  protect  the  defendant  from  making  it.^  Dif- 
ferent grounds  of  defence,  therefore,  may  l)e  applica- 
ble to  different  parts  of  a  Bill.  And  every  species  of 
Bill  requiring  its  own  peculiar  ground  to  support  it, 
and  its  own  {xxuliar  form  to  give  it  effect,  a  deficiency 
in  either  of  these  points  is  a  ground  of  defence  to  it.' 

^  439.  In  many  cases,  the  same  matter  may  l)e  in- 
sisted upon  as  a  defence,  either  by  demurrer,  or  by 
plea,  or  by  answer.  In  some  cases,  the  defence  can 
be  made  only  by  demurrer ;  in  some  only  by  plea ; 
and  in  others  a^ain  onlv  bv  answer.  The  defendant 
may  also  demur  to  one  part  of  a  Bill,  plead  to  another, 
answer  to  another,  and  disclaim  as  to  another.'  The 
same  objections  do  not  (as  we  have  just  seen)  always 
lie  to  a  Bill  of  Discovery  only,  as  do  lie  to  a  Bill  of 
Discovery  and  Relief.  And  matters  of  defence  may 
be  made  ag^iinst  Bills  not  original,  which  are  inappli- 
cable to  original  Bills,  or  to  Bills  in  the  nature  of 
original  Bills.  But,  as  the  defences,  which  may  be 
made  to  original  Bills,  in  their  variety  comprehend 
the  defences  which  mav  l)e  made  to  everv  other  kind 
of  Bill,  except  such  as  arise  from  the  })eculiar  form 
and  object  of  each  kind,^  it  will  be  convenient  for  us 
in  our  future  in(|uiries,  first,  to  treat  of  defiances  to 
original  Bills ;  and  then,  secondly,  to  treat  of  defences 
to  Bills  not  oriirinal ;  and.  thirdly  and  lastly,  to  treat 
of  defences  to  Bills  in  the  nature  of  original  Bills. 

§  440.  Original  Bills  have  Ix^en  already  divided  into 
two  kinds,  namely  :  (  1.)  Original  Bills  praying  relief; 
and  (2.)  Original  Bills,  not  praying  relief.  We  shall 
first  consider  the  several  defences  belonging  to  origi- 


«  Mitf.  K-i-  PI.  hy  Jenmy.  107. 
«  Miif.  V\  PI.  by  JiTcniy.  KM'.,  107. 
3  Miif.  Va\.  pi.  by  Jeremy.  3I«. 
«  Mitf.  £q.  PI.  by  Jeremy,  109. 
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nal  Bills  for  relief,  which,  of  course,  include  a  prayer 
for  discovery,  as  well  as  for  relief;  and  afterwards,  we 
shall  consider  the  defences  peculiar  to  the  other  kinds 
of  Bills.' 

§  441.  In  treating  of  defences  to  original  Bills  for 
relief,  we  shall,  in  the  first  place,  consider  those,  which 
may  be  taken  by  demurrer.^  We  have  already  had 
occasion  to  remark,  that  demurrers  to  relief  frequently 
include  a  demurrer  to  discovery,  and  demurrers  to  dis- 
covery only  sometimes  consequentially  affect  the  relief; 
and  that  if  a  demurrer  to  relief  is  good,  it  is  of  course 
in  England,  although  not  in  America,^  a  good  bar  to 
the  discovery.*  The  word  demurrer  comes  (as  Lord 
Coke  has  said)  from  the  Latin  word  demorari,  to 
abide  ;  and,  therefore,  he  that  demurreth  in  law,  is  said 
to  abide  in  law ;  Moratur,  or  demoratur  in  lege.  He 
will  go  no  further,  until  the  Court  has  decided,  whether 
the  other  party  has  shown  sufficient  matter  in  point  of 
law  to  maintain  his  suit.*  A  demurrer  is  then  in  the 
nature  of  a  declinatory  exception  in  the  Civil  Law, 
which  was  always  put  in  before  the  Praetor,  ante  lUem 
contestatam.^ 


1  See  Mitf.  Eq.  PI.  by  Jeremy,  109. 

*  The  3 let  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  January  Term,  1842,  declares;  *'No  demurrer  or  plea 
shall  be  allowed  to  be  filed  to  any  Bill,  unless  upon  a  certificate  of  coun- 
sel, that  in  his  opinion  it  is  well  founded  in  point  of  law,  and  supported 
by  the  aflidavit  of  the  defendant,  that  it  is  not  interposed  for  delay  ;  and 
if  a  plea,  that  it  is  true  in  point  of  fact."  1  Howard,  R.  Introd.  51  ; 
17  Peters,  R.  App'x,  69. 

3  Ante,  §  312  ;  Post,  §  704,  751,  note. 

*  Ante,  \  312;  Post,  §  545;  Mitf.  Eq.  PI.  by  Jeremy,  109,  110. 
«  Co.  Litt.  71,  i;  Cooper,  Eq.  PI.  110;  3  Black.  Comm.  314. 

«  Gilb.  For.  Rom  50.  The  32d  Rule  of  the  Equity  Rules  of  the 
Supreme  Court  of  the  United  States,  January  Term,  1842,  declares; 
**  The  defendant  may,  at  any  time  before  the  Bill  is  taken  for  confessed, 
or  afterwards,  with  the  leave  of  the  Court,  demur  or  plead  to  the  whole 
Bill,  or  to  part  of  it,  and  he  may  demur  to  part,  plead  to  part,  and  answer 
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^  442.  A  demurrer  may  be  to  the  whole  Bill,  or  to 
a  part  only  of  the  Bill ;  and  the  defendant  may  there- 
fore demur  as  to  a  part,  plead  as  to  another  part,  and 
answer  as  to  the  rest  of  the  Bill.  But  care  must  be 
taken,  that  each  of  these  modes  of  defence  is  actually 
applied  to  different  and  distinct  parts  of  the  Bill,  and 
that,  as  applied,  each  is  consistent  with  the  other  ;  so 
that  one  does  not  overrule  the  other.*  Thus,  for  ex- 
ample, if  there  is  a  demurrer  to  the  whole  Bill,  an 
answer  to  a  part  thereof  is  inconsistent ;  and  the  de- 
murrer will  be  overruled.^  For  the  same  reason,  if 
there  is  a  demurrer  to  a  part  of  a  Bill,  there  cannot 
be  a  plea  or  answer  to  the  same  part,  without  over- 
ruling the  demurrer.' 

^  44d.  If  a  demurrer  is  too  general,  that  is,  if  it 
covers,  or  is  applied  to  the  whole  Bill,  when  it  is  good 
to  a  part  only  ;  or  if  it  is  a  demurrer  to  a  part  of  a 
Bill  only,  but  yet  is  not  good  to  the  full  extent,  which 
it  covers,  but  is  so  to  a  part  only,  it  will  be  overruled  ; 
for  it  is  a  general  rule,  that  a  demurrer  (it  is  otherwise 


as  to  the  residue;  but  in  every  case,  in  uhich  the  Bill  specially  charges 
fraud  or  combination,  a  plpa  to  «urh  part  must  be  accompanied  with  an 
answer  fortifying  the  plea,  and  explicitly  denying  the  fraud  and  combina- 
tion, and  the  facts  on  which  the  charge  is  founded. '*  Post,  $  161 ;  1  How- 
ard, R.  Introd.  51  ;  17  Petpni,  R.  App*x,  IG. 

1  Cooper,  &1.  PI.  lie.  lia. 

•  Cooper,  Vm\.  PI.  112  :  Tidd  v.  flare,  2  Dick.  712  ;  Mitf.  Eq.  PI.  by 
Jeremy,  300,  210;  Pnrtarhnfrton  v.  Soulby,  <>  Sim.  350;  Davies  v.  Da- 
Ties,  9  Keen,  R.  53^. 

3  Cooper,  Eq.  PI.  113;  Jonus  r.  Strafford,  3s ;  3  P.  Will.  80  ;  Dor- 
mer 9.  Fortescue,  2  Atk.  2r^2 ;  Clark  v.  Phelps,  fi  John.  Ch.  R.  2U. 
The  37lh  of  the  Kngiiflh  Chancery  Orders  of  IMI  abolishes  this  doctrine. 
Il  declares ;  *'  That  no  demurrer  or  plea  shall  be  held  bad  and  overruled 
upon  argument,  only  bcrausr  the  answer  of  the  defendant  may  extend  to 
aoma  part  of  the  same  mattt-r  as  may  he  covered  by  such  demurrer  or 
plea."  1  Craig  6l  Phill.  R.  379.  The  same  rule  has  been  adopted  by 
the  Supreme  Court  of  the  United  States.  Rule  37  of  the  Equity  Rules. 
Jaauary  Term,  1M9. 
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as  to  a  plea)  cannot  be  good  as  to  a  part,  which  it 
covers,  and  bad  as  to  the  rest ;  and  therefore  it  must 
stand  or  fall  altogether.^  So,  if  a  demurrer  does  not 
cover  so  much  of  the  Bill,  as  it  might  by  law  have  ex- 
tended to,  it  has  been  held  to  be  bad.^  But  a  demur- 
rer may  be  put  in,  and  several  causes  assigned ;  and  if 
one  cause  is  good  to  the  whole  extent  of  the  demurrer, 
and  another  is  bad,  the  demurrer  will  be  sustained ; 
for,  if  both  were  bad,  th«  defendant  may,  ore  tenus^ 
assign  new  causes  of  demurrer  at  the  argument  to  mat- 
ters of  substance,  although  not  to  matters  of  form ;  so 
that  any  one  good  cause,  existing  of  record,  or  other- 
wise assigned,  will  do.^ 


1  Cooper,  Eq.  PL  112,  113;  Metcalf  v.  Hervey,  1  Vea.  848;  Vcr- 
planck  V.  Caines,  1  John.  Ch.  R.  57;  Higginbotham  o.  Burnet,  5  John. 
Ch.  R.  136 ;  Todd  v.  Gee,  17  Ves.  273 ;  Knight  r.  Moseley,  Ambl.  R. 
176 ;  Jones  v.  Frost,  Jac.  R.  466  ;  Wynne  v.  Jackson,  i  McClell.  & 
Younge,  35 ;  Jones  v.  Frost,  3  Madd.  R.  8 ;  Attorney  General «.  Brown, 
1  Swanst.  R.  304 ;  Kuypers  v.  Dutch  Reformed  Church,  6  Paige,  R.  570 ; 
1  Mont.  Eq.  PI.  99,  100,  110.  Lord  Redesdale,  after  stating,  that  where 
a  demurrer  is  put  in,  which  is  too  extensive,  it  is  generally  considered  thai 
the  demurrer  must  be  overruled,  has  added,  *'  but  there  are  instances  of 
allowing  demurrers  in  part."  And  he  cites  2  Eq.  Abridg.  759  ;  2  Bro. 
Pari.  Cas.  514,  Toml.  edit.  The  doctrine  of  the  text  is  now,  however, 
firmly  established.  Mayor  of  London  v.  Levy,  8  Ves.  403  ;  Baker  «. 
Mellish,  1 1  Ves.  70 ;  Todd  v.  Gee,  17  Ves.  280.  See  also  Mitf.  Eq.  PI.  by 
Jeremy,  214,  note  (i).  Where  a  demurrer  is  too  extensive,  the  Court 
will,  if  a  fair  case  is  made,  in  its  discretion,  give  leave,  upon  proper  terms, 
to  the  defendant  to  amend  his  demurrer  by  narrowing  its  terms.  Cooper, 
Eq.  PI.  112,  113,  115;  Mitf.  Eq.  Pi.  by  Jeremy,  214,  215,  and  cases  there 
cited;  Baker  v.  Mellish,  11  Ves.  70.  See  Dell  «.  Hale,  2  Younge  & 
Coll.  New  R.  1,3;  Post,  §  692. 

8  Dawson  v.  Sadler,  1  Sim.  &  Stu.  R.  537,542.  This  doctrine  is  now 
changed  by  the  36th  of  the  Orders  of  the  English  Court  of  Chancery, 
1841,  which  provides,  ^*  That  no  demurrer  or  plea  shall  be  held  bad  and 
overruled  upon  argument,  only  because  such  demurrer  or  plea  shall  not 
cover  so  much  of  the  Bill  as  it  might  by  law  have  extended  to."  1  Craig 
&  Phill.  R.  379.  The  same  rule  has  been  adopted  by  the  Supreme 
Court  of  the  United  States.  Rule  36  of  the  Equity  Rules,  January 
Term,  1842.     See  also  Dell  t.  Hale,  2  Younge  &  Coll.  New  R.  1. 

3  Cooper,  Eq.  Pi.  112,  113;    Jones  o.  Frost,  Jac.  R.  468;    Barnes, 
Ord.  in  Chan.  174. 
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^  444.  And  a  defendant  may  put  in  separate  de- 
murrers to  separate  and  distinct  parts  of  a  Bill  for  sep- 
arate and  distinct  causes;  for  the  same  grounds  of 
demurrer  frequently  will  not  apply  to  different  parts  of 
a  Bill.  And  if  separate  demurrers  are  put  in  to  differ- 
ent and  distinct  parts  of  a  Bill,  one  demurrer  may  be 
overruled  upon  argument,  and  another  be  allowed.^ 
So  that,  in  this  way,  the  hazard  of  one  general  de- 
murrer to  all  the  objectionable  parts  of  a  JBill  may  be 
avoided. 

^  445.  Where  there  are  several  defendants,  if  they 
all  join  in  one  demurrer  to  a  Bill,  the  demurrer  may  bo 
good,  and  be  allowed,  as  to  one  of  the  defendants,  and 
be  bad,  and  disallowed  as  to  the  other  defendants ;  for 
the  defence  may  be  good  as  to  one  person,  and  be 
wholly  inapplicable  to  another.'  And  there  is  a  clear, 
although  a  nice,  distinction  between  a  demurrer,  which 
is  too  large  in  regard  to  all  the  defendants,  and  one, 
which  is  too  large  or  inapplicable  to  some  of  the  de- 
fendants. In  this  respect,  there  is  a  difference  between 
pleadings  in  law  and  in  Equity  ;  for  a  joint  demurrer, 
or  a  joint  plea,  bad  as  to  one  defendant,  is  at  law  bad 
as  to  all. 

§  446.  Whenever  any  ground  of  defence  is  apparent 
on  the  Bill  itself,  either  from  the  matter  contained  in 
itf  or  from  the  defect  in  its  frame,  or  in  the  case  made 
by  it,  the  pro{)er  mode  of  defence  is  by  demurrer.^  A 
demurrer  is  an  allegation  of  a  defendant,  which,  ad- 
mitting the  matters  of  fact  alleged  by  the  Bill  to  lie 
true,  shows,  that  as  they  are  therein  set  forth,  they  are 
insufficient  for  the  plaintiff  to  proceed  upon,  or  to  oblige 


I  Cooper,  Ei\.  PI.  113  ;  Mitf.  Ki).  PI.  by  Jeremy,  211,  215. 

*  Cooper,  ¥a\.  pi.  113 ;  Mayor  of  liondon  v.  Ijery,  8  Yes.  403,  401. 

'  Mitf.  Eq.  Pl.  by  Jeremy,  107. 

EQ.    PL.  58 
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the  defendant  to  answer  ;  or  that  for  some  reason  ap- 
parent on  the  face  of  the  Bill,  or  because  of  the  omis- 
sion of  some  matter,  which  ought  to  be  contained 
therein,  or  for  want  of  some  circumstance,  which  ought 
to  be  attendant  thereon,  the  defendant  ought  not  to  be 
compelled  to  answer.'  It  therefore  demands  the  judg- 
ment of  the  Court,  whether  the  defendant  shall  be 
compelled  to  make  answer  to  the  plaintiff's  Bill,  or  to 
some  certain  part  thereof.* 

§  4f47.  The  causes  of  demurrer  must  be  upon  some 
matter  in  the  Bill,  or  upon  the  omission  of  some  matter, 
which  ought  to  be  therein,  or  attendant  thereon  ;  and 
hot  upon  any  foreign  matter  alleged  by  the  defend- 
ant.' The  principal  ends  of  a  demurrer  are,  to  avoid 
a  discovery,  which  may  be  prejudicial  to  the  defend- 
ant, or  to  cover  a  defective  title,  or  to  prevent  an 
unnecessary  expense.  If  no  one  of  these  ends  is  ob- 
tained, there  is  little  use  in  a  demurrer.*  For,  in  gen- 
eral, if  a  demurrer  would  hold  to  a  Bill,  the  Court, 
although  the  defendant  answers,  vdll  not  grant  relief 
upon  hearing  the  cause.  There  have  been,  however, 
cases,  in  which  the  Court  has  given  relief  upon  the 
hearing,  although  a  demurrer  to  the  relief  would  proba- 
bly have  been  allowed.     But  such  cases  are  rare.* 

§  448.  From  what  has  been  said,  as  to  the  nature 
and  ofifice  of  a  demurrer,  it  is  clear,  that  it  can  be  only 
for  objections  apparent  upon  the  face  of  the  Bill  itself, 
either  from  the  matter  inserted,  or  omitted  therein,  or 
from  defects  in  the  frame  or  form  thereof.^  It  cannot, 
therefore,  state,  what  does  not  appear  upon  the  face  of 


1  Mitf.  Eq.  PI.  by  Jeremy,  107.  8  ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  107,  108,  and  cases  there  cited ;    Wyatt, 
Pr.  Reg.  162. 
*  Ibid.  5  Ibid. 

0  Beames,  Ord.  in  Chan.  26. 
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the  Bill,  otherwise  it  would  be,  what  has  been  emphat- 
ically called,  a  speaking  demurrer  ;  that  is,  a  demurrer, 
where  a  new  fact  is  introduced  to  support  it.*  Thus, 
for  eicample,  where  a  Bill  was  brought  to  redeem 
a  mortgage,  and  it  did  not  allege  possession  in  the 
mortgagor  within  twenty  years,  otherwise  than  by  say- 
ing, that  in  or  about  the  year  1770,  the  plaintiff's 
ancestor  (the  mortgagor)  died,  and  soon  after  the  de- 
fendant took  possession  ;  and  a  demurrer  was  put  in, 
and  alleged  for  cause,  that  it  ap|icared  upon  the  face 
of  the  Bill,  that  from  the  year  1770,  "which  is  up- 
wards of  twenty  years  before  the  filing  of  the  Bill," 
the  defendant  had  been  in  possession,  and  the  plaintiff 
was  under  no  disability,  &c.,  and  had  shown  no  right 
to  redeem ;  the  Court  overruled  the  demurrer,  saying 
it  was  a  speaking  demurrer,  containing  an  averment  of 
a  matter  of  fact,  the  possession  for  twenty  years  by  de- 
fendant, which  did  not  appear  in  certainty  on  the  face 
of  the  Bill.*  We  shall  presently  have  occasion  to  con- 
sider more  fully  the  proper  frame  of  a  demurrer.^ 
^  449.  A  demurrer  being  (as  we  have  seen)  always 

upon  matter  apparent  on  the  face  of  the  Bill,  and  not 
upon  any  matter  alleged  by  the  defendant,  it  some- 


1  Cooper,  Rq.  PI.  Ill  ;  Davics  v.  Williams,  1  Sim.  R.  5;  Brooks  v. 
(jibbons,  4  Pai(?e,  U.  371 ;  Brownswonl  o.  Kd wards,  3  Ves.  SI5  ;  Kdscll 
9,  Buchuian,  U  Yes.  jr.  R3 ;  S.  C:.  1  Bro.  Th.  K.  351;  Cawihornc  v. 
Chalie,  3  Sim.  &  Stu.  139;  Kuypers  v.  Dutch  Ueformed  Cliurch,  0 
Paifre,  R.  570. 

>  KdBell  V.  Buchanan,  4  Bro.  Ch.  R.  354  ;  S.  C.  3  Vcs.  jr.  83  ;  Brooks 
9.  Gibbons,  4  Paigo,  R.  371.  But  if  the  lapse  of  more  than  twenty  years 
had  appeared  with  certainty  upon  the  face  of  the  Bill,  the  objection  niiirht 
hare  been  taken  by  demurrer.  1  ladle y  r.  Healey,  1  Vi?8.  *  B.  r>3«  ; 
Foster  «.  Hod^rson,  1»  Ves.  HO;  Barron  v.  Martin,  i«  Ves.  337  ;  S.  C. 
Cooper,  R.  IH9;  Mr.  Iielt>  note  to  Deloramc  v.  Browne,  3  Bro.  Ch.  R. 
633;  lloare  v.  Peck,  «  Sim.  R.  51  ;  llovcnden  v.  Annesley,  3  .Sch.  & 
Lcfr.  637;  Mitf.  Vai.  PI.  by  Jeremy,  313  and  note. 

3  Post,  ^  457. 
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times  happens,  that  a  Bill,  which,  if  all  the  part^  of  the 
case  were  fully  disclosed,  would  be  open  to  a  demur- 
rer, is  so  artftillj  drawn,  as  to  avoid  showing  upon  the 
face  of  it  any  cause  of  demurrer.  In  thk  case,  the 
defendant  is  compelled  to  resort  to  a  plea,  by  Which 
he  may  allege  matter,  which,  if  it  appeared  upon  the 
fece  of  the  Bill,  would  be  a  good  cause  of  demurrer. 
For  in  many  cases,  what  is  a  good  defence  by  way  of 
plea,  is  also  good  by  way  of  demurrer,  if  the  fects  ap^ 
pear  sufficiently  by  the  Bill.^  But  of  this  sulject  more 
will  be  said  hereafter.^ 

§  450.  Where  the  facts  relied  on  as  a  matter  of  de- 
fence by  the  defendant,  are  stated  in  the  Bill  only  by 
way  of  pretence,  and  not  expressly  charged,  it  is  not 
generally  safe  to  demur  to  the  Bill,  unless  the  whole 
right  against  the  defendant  is  founded  on  that  charge.* 
Thus,  for  Example,  where  a  Bill  relied  on  a  decree,  di- 
recting a  conveyance,  and  the  decree  was  stated  only 
by  way  of  pretence,  and  not  expressly  charged ;  the 
Court  at  first  doubted,  whether  the  defence  could  be 
taken  by  demurrer,  and  ought  not  to  have  been  taken 
by  plea,  as  the  decree  was  not  averred  in  a  direct 
statement.  But  the  demurrer  was  at  last  held  good, 
upon  the  ground,  that  without  that  conveyance  the 
plaintiff  had  no  title ;  and  the  relief  prayed  turned  upon 
the  due  execution  of  the  conveyance.* 

§  451.  So,  where  a  Bill  stated  the  sale  of  an  office, 
and  prayed  an  account  of  the  profits,  a  demurrer  was 
held  not  to  lie,  upon  the  ground  of  the  sale  of  the 
office  being  illegal ;   because  there  was  no  sufficient 


1  Mitf.  Eq.  PI.  by  Jeremy,  216. 
a  Post,  §  647,  652. 

3  Fletcher  v.  Toilet,  6  Ves.  jr.  3;  1  Mont.  Eq.  PI.  94. 

4  Ibid. 
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averment  in  the  Bill,  that  the  office  was  one  within  the 
reach  of  the  prohibition  of  the  statute  of  5th  and  6th 
of  ELdward  VL^  So,  where  a  Bill  quia  timet  was 
brought,  founded  upon  an  equitable  lien  for  the  pur- 
chase money  of  an  estate ;  and  the  Bill  stated,  that  a 
bond  was  taken,  as  a  farther  and  additional  security ;  a 
demurrer  to  the  Bill,  upon  the  ground,  that  the  taking 
of  the  bond  was  a  waiver  of  the  lien,  was  overruled ; 
for  the  allegation  of  the  Bill  was,  that  it  was  taken  as 
additional  security;  and  if  it  was  not,  the  objection 
should  be  in  another  form.^ 

§  452.  A  demurrer  necessarily  admits  the  truth  of 
the  facts  stated  in  the  Bill,  so  far  as  they  are  relevant 
and  are  well  pleaded ;  but  it  does  not  admit  the  con- 
chincMis  of  law  drawn  therefrom,  although  they  are 
also  alleged  in  the  Bill.^  Thus,  if  a  demurrer  extends 
to  any  particular  discovery,  the  matter  sought  to  l)e 
discovered,  and  to  which  the  demurrer  extends,  is 
taken  to  be  as  stated  in  the  Bill.  And  if  the  defendant 
demurs  to  the  relief  only,  the  whole  case  made  by  the 
Bill,  to  ground  the  relief  prayed  for,  is  considered  as 
true.  A  demurrer  is,  therefore,  always  preceded  by  a 
protestation  against  the  truth  of  the  matters  contained 
in  the  Bill,  a  practice  borrowed  fcom  the  Common 
Law,  and  probably  intended  to  avoid  any  conclusion  in 

I  HickBV.  Raincuck,  1  Cox,  R.  40. 

*  Brabftod  v.  Hoskins,  3  Prico,  R.  31. 

>  Cooper,  Eq.  PI.  Ill ;  Mitf.  F^i-  PI.  by  Jcr<-my,21l,  212;  Willianis  r. 
Steward,  3  Merir.  R.  472,  492 ;  Ford  v.  Peering;,  1  Vcs.  jr.  77;  Vmi  In- 
dia Co.  9.  Henchman,  1  Vvh.  jr.  21U  ;  Wyatt,  Pr.  Rep.  103;  Penfold  r. 
Nunn,  5  Sim.  R.  40:1.  In  Hakir  r  Booker,  fi  Priw,  3HI,  Haron  WwmI 
■aid ;  "  A  demurrer  only  .'idniitn  matti-ni  positivi-ly  allpf^ed  in  the  Dill ; 
not  every  fanciful  prrtfiiro  Hu^r^f>HU;fl.**  Hut  thiH  proposition  must  Im 
taken  sub  modo;  fur  if  a  fart  tx*  not  )>n»ttively  aMwrteil,  and  yet  it  is  ma- 
terial, and  ia  stated  in  terms,  which  may  be  deemed  reasonably  certain  in 
their  import,  the  demurrer  will  aihnit  them. 
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another  suit;  for  in  the  present  suit  it  is  wholly  with- 
out effect.^ 

§  453.  In  regard  to  the  appropriate  use  of  a  de- 
murrer, it  may  be  stated  as  a  general  rule,  that  when- 
ever the  ground  of  objection  or  defence  is  apparent  on 
the  face  of  the  Bill  itself,  either  from  matter  contained 
in  it,  or  from  defect  in  its  frame,  the  proper  mode  of  tak- 
ing it  is  by  demurrer,  and  not  by  way  of  plea.'  Hence, 
if  the  case  of  the  plaintiff,  as  stated  in  his  Bill,  will  not 
entitle  him  to  a  decree,  the  proper  course  is  for  the 
defendant  to  insist  upon  it  by  way  of  demurrer,  al- 
though it  may  be  equally  fatal  at  the  hearing.*  When 
the  Bill  is  defective  in  substance,  it  is  in  general  ad- 
visable to  demur,  because  it  saves  unnecessary  ex- 
pense to  all  parties.  When  the  objection  is  to  a  defect 
in  matter  of  form,  the  objection  may,  and  indeed  ordi- 
narily must  be  taken  by  demurrer.* 

^  454.  The  want  of  due  form  substitutes  a  just  ob- 
jection to  the  proceedings  in  every  Court  of  Justice ; 
for  to  reject  all  form  would  be  destructive  of  the  law 
as  a  science,  and  would  introduce  great  uncertainty 
and  perplexity  in  the  administration  of  justice.*  Every 
irregularity  of  this  sort  is  fraught  with  inconvenience, 
and  generally  tenjjs  to  delays  and  doubts.  And  it  has 
been  well  remarked,  that  infinite  mischief  has  been 
produced  by  the  facility  of  Courts  of  Justice  in  over- 
looking errors  in  form.  It  encourages  carelessness;  and 
places  ignorance  too  much  on  a  footing  with  knowl- 

1  Mitf.  Eq.  PI.  by  Jeremy,  107,  211,  212;  Cooper,  Eq.  PI.  HI ;  Post, 
§457. 

a  Cooper,  Eq.  Pi.  118;  Billings  v.  Flight,  1  Madd.  R.  230;  Hinde,  Ch. 
Pr.  154 ;  2  Madd.  Ch.  Pr.  224. 

3  Hovenden  v,  Annesley,  2  Sch.  &  Lefir.  638;  Barker  v.  Dacie,  6  Ves. 
686. 

4  Post,  ^  528. 

5  Cooper,  Eq.  PI.  118. 
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edge  amongst  those,  who  practice  the  drawing  of  plead- 
ings.* To  which  it  may  be  added,  that  it  often  ex- 
poses the  parties  themselves  to  no  small  hardship,  by 
embarrassing  them  at  every  step  in  the  progress  of  the 
cause ;  and  involving  the  merits  of  the  cause  in  super- 
fluous details  and  inartificial  allegations,  at  once  loose, 
obscure,  and  misleading.  In  practice,  however,  objec- 
tions to  slight  mistakes  of  form  are  not  usually  insisted 
on,  where  there  are  merits  in  the  cause,  nor  unless  the 
Bill  seeks  to  enforce  some  harsh  and  rigorous  claim.^ 

§  465.  Demurrers  arc  either  general  or  special. 
They  are  general,  when  no  particular  cause  is  assign- 
ed, except  the  usual  formulary  (to  comply  with  the 
rules  of  the  Court),  that  there  is  no  Equity  in  the  Bill.^ 
They  are  special,  when  the  particular  defects  or  objec- 


^  Lord  Chief  Justice  Eyre  in  Morgan  v.  Sargent,  I  Bos.  &  Pul.  59 ; 
Cooper,  Eq.  PI.  IIB. 

*  Mr.  Barton,  in  a  note  (2)  to  his  work  on  Suits  in  Equity,  p.  113,  re- 
marks, that  "  Courts  of  Equity  are  apt,  and  with  reason,  to  look  witli  a 
■uapieious  eye  upon  defendants,  who,  by  availing  themselves  of  every 
cause  of  demurrer  or  plea,  show  an  unwillingness  fairly  to  meet  the 
plaintiff's  case.  It  is  seldom,  therefore,  advisable  to  have  recourse  to 
these  modes  of  defence,  unless  to  prevent  the  expense  of  an  examination 
of  witnesBes,  or  to  avoid  a  discovery,  which  might  be  detrimental  to  the 
defendant*!  just  and  rightful  interests.  And,  upon  this  principle  of  dis- 
foantcnancing  these  dilatory  pleas,  and  encouraging  an  0(>cn  and  m:inly 
defcnoe,  have  proceeded  many  of  those  cases,  which  we  have  had  occa- 
■ion  to  refer  to.  But,  indei>endent  of  these  considerations,  it  is  somo- 
iimee  prudent  to  fore(?o  the  benefit  i»f  those  defences,  and  submit  to 
answer  the  complainnnt'.s  Hill  ;  by  which  means  the  defendant  has  fre- 
quently an  opportunity  of  pressing  upon  the  Court,  by  his  answer,  facts 
and  circumstances  in  rebuttal  of  the  pl:iintitV*s  clainis,  which  could  ni>t, 
conaistently  with  the  r»tabliBhe<i  nuide  of  pleading,  be  offered  together 
with  such  dcfencPH.'* 

3  The  neual  formulary  is;  *'  And  for  causes  of  demurrer  say,  that  the 
complainant's  said  Bill  of  complaint,  in  ca^e  tht;  same  were  truf,  which 
these  defendants  do  in  no  wise  admit,  contains  not  any  matter  of  Fiiiuity, 
whereon  this  Court  can  ground  any  decree,  or  givu  the  complainnnt  any 
relief  or  aaeistancc,  as  against  them,  these  defendants.*'  Barton's  Suit 
in  Equity,  107,  108. 


464  EQUITY    PLEADINGS.  [C0.  |X« 

lions  are  pointed  out.  The  former  will  be  sufficient 
(although  special  causes  are  usually  stated)  when  the 
Bill  is  defective  in  substance.  The  latter  is  indispen- 
sable, where  the  objection  is  to  the  defects  of  the  BiU 
in  point  of  form.*  By  the  rules  of  Courts  of  Equity, 
every  demurrer  is  required  to  contain  the  causes  there- 
of;'  and  they  must  be  set  down  with  reasonable  cer- 
tainty and  directness.^ 

^  456.  Demurrers,  though  sometimes  for  dilatory 
causes,  in  the  nature  of  a  plea  in  abatement,  are  al- 
ways in  legal  effect  in  bar  of  the  suit,  praying  for  a 
dismissal   of   it.^     But   there  is  this  difference,   that 


^  Cooper,  £q.  PI.  118.  The  common  form  of  a  general  demmrer  is  as 
follows;  '*  These  defendants,  by  protestation,  not  confessing  all  or  any  of 
the  matters  and  things,  in  the  said  complainant's  Bill  contained,  to  be  troe 
in  such  manner  and  form,  as  the  same  are  therein  set  forth  and  alleged, 
do  demur  to  the  said  Bill,  and  for  cause  of  demurrer  show,  that  the  said 
complainant  has  not,  by  his  said  Bill,  made  such  a  case  as  entitles  him, 
in  a  Court  of  Equity,  to  any  discovery  from  these  defendants  reepectiTely, 
or  any  of  them,  or  any  relief  against  them,  as  to  the  matters  contained  in 
the  said  Bill,  or  any  of  such  matters;  an(}  that  any  discovery,  which  can 
be  made  by  these  defendants,  or  any  of  them,  touching  the  matters  com- 
plained of  in  the  said  Bill,  or  any  of  them,  cannot  be  of  any  avail  to  the 
said  complainant  for  any  of  the  purposes,  for  which  a  discovery  is  sought 
against  these  defendants  by  the  said  Bill,  nor  entitle  the  said  complainant 
to  any  relief  in  this  Court,  touching  any  of  the  matters  therein  complained 
of.  Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing 
in  the  said  Bill,  these  defendants  do  demur  thereto ;  and  they  pray  the 
judgment  of  this  honorable  Court,  whether  they  shall  be  compelled  to 
make  any  further  and  other  answer  to  the  said  Bill ;  and  they  humbly 
pray  to  be  dismissed  from  hence,  with  their  reasonable  costs  in  this  be- 
half sustained."  (Van  Heyth.  Eq.  Drafts.  419.)  2  Harrison,  Ch.  Pr.  by 
Newl.  p.  607.  The  form  in  Barton's  Suit  in  Equity,  p.  107, 108,  is  more 
concise  and  succinct.     See  same  form.  Post,  ^  483,  note. 

2  Beames,  Ord.  in  Chan.  77,  173. 

3  Barton's  Suit  in  Eq.  108,  note  (1)  ;  Mitf.  Eq.  PI.  by  Jeremy,  213, 
214. 

^  Roberdeau  o.  Rous,  1  Atk.  544;  2  Madd.  Ch.  Pr.  225;  JoncHs  v. 
Strafford,  3  P.  Will.  80.  Lord  Loughborough,  in  Brooke  v.  Hewitt,  3 
Ves.  255,  said ;  "  A  demurrer  must  be  founded  upon  this,  that  it  is  aa 
absolute,  certain,  clear  proposition,  that  the  Bill  would  be  dismissed,  with 
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where  the  suit  is  dismissed  upon  a  hearing  upon  the 
merits,  it  is  ordinarily,  unless  the  dismissal  is  without 
prejudice,  a  bar  to  another  Bill ;  whereas,  if  the  Bill 
is  dismissed  for  defect  of  form  or  structure  of  it,  not 
going  to  the  merits,  it  is  no  bar  to  a  future  suit  for  the 
same  subject-matter.^  It  may  also  be  remarked,  in 
this  connection,  that  demurrers  are  inapplicable  to 
pleas,  or  to  answers.  If  a  plea  be  bad  in  substance, 
the  course  is  not  to  demur  to  it,  but  to  set  it  down  for 
argument ;  and,  if  then  found  bad,  it  is  at  once  over- 
ruled.* If  an  answer  is  insufficient  in  its  responses  to 
the  charges  and  statements  in  the  Bill,  the  objections 
are  to  be  taken  to  it  by  exceptions  filed.'  If  it  be  in 
substance  bad  as  a  defence,  and  no  farther  proofs  are 
required  by  the  plaintiff,  the  case  can  be  set  down  for 
a  hearing  upon  the  Bill  and  answer,  and  will  be  ad- 
judged accordingly. 

^  467.  In  regard  to  the  frame  of  a  demurrer,  it  re- 


cosU,  at  the  hearing.**  ThU  is  true  as  to  demurrers  for  defects  in  the 
substance  of  the  Bill.  But  it  does  not  apply  to  matters  of  form.  Lord 
Hardwicke,  in  Roberdcau  v.  Rous,  1  Atk.  K.  544,  is  made  to  say ;  ^*  The 
defendant  should  not  have  demurred  for  want  of  jurisdiction  ;  for  a  de- 
marrer  is  always  in  bar,  and  froe.**  to  the  merits  of  the  case ;  and  therefore 
it  IS  mformal  and  impniper  in  this  respect ;  for  he  should  have  plea<led 
to  the  jurisdiction/*  This  language  is  loose  and  inaccurate.  If  the 
Court  has  no  jurisdiction,  the  objection  may  l>e  taken  by  demurrer,  if  it  is 
apparent  on  the  faro  of  the  Bill.  Mitf.  Fx].  Pi.  by  Jeremy,  110,  210; 
Hill  V.  Reardon,  2  Sim.  &,  Stu.  131.  And  a  demurrer  may  be  for  causi^s 
not  going  to  the  merits.  I^ird  Redcsdate  h'AH  rrmarked,  that  *'  A  demur- 
rer being  frequently  a  matter  of  fonn,  is  not  generally  a  bar  to  a  new  Bill. 
But  if  the  Court,  upon  a  demurrer,  has  clearly  decided  u|>on  the  mi-rits 
of  the  question  between  tht;  parties,  thn  derision  may  be  pleaded  in  bar 
of  another  suit."     Mitf.  Fa\.  PI.  by  Jeremy,  *Jl«  ;  f  hooper.  Va\.  PI.  1  \:>. 

1  9  Madd.  Ch.  Pr.  24H ;  Holmes  v.  Kemson,  7  John.  Ch.  R.  2tir.; 
Blitf.  Eq.  PI.  by  Jeremy,  210. 

«  Blitf.  Eq.  PI.  by  Jeremy.  301 ;  Cooper,  Eq.  PI.  231 ;  Harrison,  Ch. 
Pr.  by  Newl.  232,233;  Wyatt,  Pr.  Reg.  163;  Durdant  v.  Redman,  I 
Vsni.  R.  79. 

>  Pom,  f  864. 
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mains  to  add  a  few  words.  We  have  already  seen, 
that  it  begins  by  a  protestation,  and  that  it  must  al- 
ways express  the  several  causes,  on  which  it  is  found- 
ed.^ If  the  demurrer  does  not  go  to  the  wlnde  Bill, 
it  must  clearly  express  the  particular  parts  of  the  Bill, 
which  it  is  designed  to  cover ;  for  if  the  particulars  are 
not  distinguished,  the  Court  will  be  compelled  to  look 
over  the  whole  Bill,  in  order  to  pick  them  out.'  And 
this  must  be  done,  not  by  way  of  exception,  as  by  de* 
murring  to  all,  except  certain  parts  of  the  Bill ;  but 
by  a  positive  definition  of  the  parts,  to  which  the  de- 
fendant seeks  to  avoid  making  any  answer.' 

^  458.  Thus,  for  example,  where  a  defendant  put 
in  an  answer  and  demurrer,  the  demurrer  extending  to 
the  whole  of  the  Bill,  except  only  as  to  such  part,  and 
so  much  thereof,  as  requires  this  defendant  to  set  forth, 
whether,  &c.,  &c. ;  it  was  held,  that  the  demurrer 
ought  to  be  overruled  ;  for  it  imposed  upon  the  Court 
the  duty  of  comparing  the  demurrer  and  the  answer 
with  the  whole  Bill.''  So,  where  a  defendant  put  in  an 
answer  to  so  much  of  the  Bill,  as  he  was  advised  he 
was  bound  to  answer,  making  an  answer  to  certain 
charges  in  the  Bill,  and  then  put  in  a  demurrer  ^^  to  all 
and  every  the  other  allegations,  and  charges,  and  mat- 
ters, and  things  in  the  plaintiff's  Bill  contained  "  ;  the 
demurrer  was  overruled  ;  for  it  imposed  on  the  Court 
the  necessity  of  finding  out,  what  was  demurred  to,  by 
examining  every  part  of  the  Bill.*     So,  where  a  de- 

^  Ante,  §  453,  455,  note. 

2  Mitf.  Eq.  PI.  by  Jeremy,  213,  214  ;  Chetwynd  v,  Lindon,  2  Ves.  450; 
Salkeld  v.  Science,  2  Ves.  106;  Barton,  Suit  in  Eq.  108,  110,  notes. 

3  Robinson  v.  Thompson,  2  Ves.  &  B.  118 ;  Salkeld  ».  Science,  2  Ves. 
107;  Mitf.  Eq.  PI.  by  Jeremy,  214,  note  (h). 

4  Wetherhead  v.  Blackburn,  2  Ves.  &  B.  121,  123. 

5  Devonsher  v.  Newenham,  2  Sch.  &  Lefir.  205.     Lord  Redesdale,  on 
this  occasion,  said;  *'  I  have  looked  into  the  cases,  and  have  no  doubt 
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murrer  was  put  in  to  all  the  relief  and  to  all  the  dis- 
covery prayed  by  the  Bill,  except  so  far  as  the  Bill 
seeks  a  discovery  touching  the  several  title  deeds,  &r., 
in  the  Bill  mentioned,  &c.,  &c. ;  and  as  to  the  residue 
of  the  Bill,  not  demurred  to,  proceeded  to  answer  the 


that  this  demurrer  is  infurmal.  The  answer  is,  *  to  so  much  of  the  Hill 
as  this  defendant  is  advised  hn  is  bound  to  answer  unto.*  In  the  first 
plioe,  this  cannot  be  an  answer ;  for,  if  the  demurrer  covers  the  rest  of 
Bill,  no  exceptions  can  be  taken  to  the  answer,  because  it  does  not  de- 
scribe, what  it  is,  that  has  been  so  answered.  Hut  the  cases  on  the  sub- 
ject have  clesrly  determined,  that  the  demurrer  must  express,  in  the 
clearest  manner,  what  it  is  that  you  demur  to.  It  has  been  repeatedly 
said,  that  where  a  defendant  demurs  to  part,  and  answers  to  part  of  a 
Bill,  the  Court  is  not  to  bo  put  to  the  trouble  of  looking  into  the  Hill  or 
anawer  to  see,  what  is  covered  by  the  demurrer ;  but  that  it  on^rht  to  be 
eapitwod,  in  clear  and  precise  terms,  what  it  is,  that  the  party  refuses  to 
answer ;  so  that  the  Master,  upon  a  reference  of  the  answer  to  him  upon 
exceptions,  should  be  able  to  ascertain  precisely,  how  far  the  demurrer 
goes,  and  what  is  to  bo  answered.  And  I  cannot  aj?rcc,  that  it  is  a  proper 
waj  of  demurring,  to  vay,  that  the  defendant  answers  to  such  and  such 
particular  facts,  and  demurs  to  all  the  rest  of  a  Hill ;  for  this  would  put 
the  Master  to  great  difficulty  in  savin};,  what  was  dcmurn'd  to,  and 
whether  the  answer  was  sulficient,  or  otherwise.  The  defendant  ought 
to  demur  to  a  particular  part  of  the  Bill,  si>ecifying  it  precisely,  an<i  an- 
swer to  all  the  rest.  Chetwynd  r.  Lindoii.  2  Vcs.  4.>0,  is  an  inditferent 
report.  But  one  may  collect  from  the  case,  what  was  the  opinion  of 
Lord  Hardwicke  on  the  subject.  There  he  held,  that  a  demurrer  'to 
auch  part  of  the  Hill,  as  ought  to  compel  defendants  to  discover  a  con!«pir- 
acy,*  did  not  suffiriently  distinguish,  what  part  it  was,  tliat  was  coven^d 
by  the  demurn*r.  I  confess  (independent  of  the  authority  of  Ijord  Ilard- 
wicke),  1  might  have  thought  that  sufficiently  precise.  Hut  Ixjnl  I  lard- 
wicke  thought  otherwise.  He  said,  '  The  ('ourt  must  {(Nik  thniugh  the 
whole  Bill  to  s«*e,  what  the  particulars  are,  which  are  demurred  to.  It  is 
like  the  case  of  a  plea  which  beirjns  with  **  as  to  so  much  of  the  Hill,  as  is 
not  after  answered  tn,  the  party  pleads,"  which  has  been  often  oTerrnled  ; 
for  it  cannot  be  known,  what  would  )>e  pleaded  to,  and  what  annwered.* 
I  apprehend  Iiord  IIard«icke's  idea  was  this;  thsi  when  a  party  refuses 
to  answer  a  particular  part  nf  the  Hill,  he  must  precisely  state,  what  part 
of  the  Bill  it  is,  which  he  ri«fu.»ies  to  answer,  and  upon  which  he  demands 
the  jodgroent  of  the  (*ouTt,  whether  he  shall  answer  or  not;  and  that  he 
has  no  right  to  romjiel  the  Tourt  to  go  through  the  whole  Bill,  to  sec, 
what  it  ia  that  he  refuses,  and  what  he  submiu  to  answer.' 


It 
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facts  specified  and  excepted ;  the  demurrer  was  held 
bad,  and  overruled  for  the  like  reason.^ 

^  458,  a.  Care  should  also  be  taken  to  frame  the 
demurrer  correctly,  with  reference  to  the  nature  of  the 
Bill ;  for  if  the  Bill  is  for  discovery  only,  and  the  de- 
murrer, without  mentioning  discovery,  is  to  relief,  viz. 
that  the  plaintiff  is  not  entitled  to  any  such  relief 
against  the  defendant,  as  is  prayed  by  the  Bill,  the 
demurrer  will  be  bad,  and  overruled.* 

^  469.  If  the  plaintiff  conceives,  that  there  is  not 
sufficient  cause  apparent  on  his  Bill  to  support  a  de- 
murrer put  in  to  it,  or  that  the  demurrer  is  too  exten- 
sive, or  is  otherwise  improper,  he  may  take  the  judg- 
ment of  the  Court  upon  it,  and  if  he  conceives,  that 
by  amending  his  Bill  he  can  remove  the  ground  of  de- 
murrer, he  may  do  so  before  the  demurrer  is  argued, 
on  payment  of  costs,  which  vary  according  to  the  state 
of  the  proceedings.*  But  after  a  demurrer  to  the 
whole  of  a  Bill  has  been  argued  and  allowed,  the  Bill 
is  out  of  Court,  and  therefore  cannot  be  regularly 
amended.*  To  avoid  this  consequence,  the  Court  has, 
sometimes,  instead  of  deciding  upon  the  demurrer, 
given  the  plaintiff  liberty  to  amend  his  Bill,  paying 
the  costs  incurred  by  the  defendant.  And  this  has 
been  frequently  done  in  the  case  of  a  demurrer  for 
want  of  parties.*  Where  a  demurrer  leaves  any  part 
of  a  Bill  untouched,  the  whole  may  be  amended,  not- 


A  Robinson  v.  Thompson,  2  Ves.  &  B.  118.  But  see  Hicks  v.  Rain- 
cock,  1  Cox,  R.  40. 

9  Mills  V.  Campbell,  3  Younge  &  Coll.  389. 

3  Mitf.  Eq.  PI.  by  Jeremy,  215,  216,  and  cases  there  cited ;  Cooper, 
Eq.  PI.  116;  Wyatl,  Pr.  Reg.  164,  165;  Baker  v,  Mellish,  11  Ves.  72. 
Properly  speaking  the  cause  is  not  out  of  Court,  until,  upon  the  allowance 
of  the  demurrer,  the  Bill  is  dismissed  by  the  order  of  the  Court. 

*  Ibid.  5  Ibid. 
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withstanding  the  allowance  of  the  demurrer ;  for  the 
suit  in  that  case  continues  in  Court,  the  want  of  which 
circumstance  seems  to  be  the  reason  of  the  contrary 
practice,  where  a  demurrer  to  the  whole  of  a  Bill  has 
been  allowed.^ 

§  460.  If  a  demurrer  should  be  overruled  on  argu- 
ment, because  the  facts  do  not  sufficiently  appear  on 
the  face  of  the  Bill,  defence  may  be  made  by  plea, 
stating  the  facts  necessary  to  bring  the  case  truly  be- 
fore the  Court,  although  it  has  been  said,  that  the  Court 
will  not  permit  two  dilatories.^  And  after  a  plea 
overruled,  it  is  said,  that  a  demurrer  has  l)een  allowed, 
bringing  before  the  Court  the  same  question  in  sub- 
stance as  was  agitated  in  arguing  the  plea.^  But,  after 
a  demurrer  has  l)een  overruled,  a  second  demurrer  will 
not  be  allowed ;  for  it  would  be  in  eflfect  to  rehear  the 
case  on  the  first  demurrer,  as,  on  the  argument  of  a 
demurrer,  any  cause  of  dcmurn^r,  although  not  shown 
in  the  demurrer  as  filed,  may  be  alleged  at  the  bar  ; 
and,  if  good,  it  will  sup{)ort  the  demurrer/ 

§  461.  In  order  to  prevent  delays  by  putting  in 
frivolous  demurrers,  it  is  required  by  the  rules  of  Court, 
that  the  demurrer  should  be  signed  by  counsel/  But 
it  b  not  required  to  be  put  in  on  oath,  as  it  asserts  no 
fact,  and  relies  merely  upon  matter  upon  the  face  of 
the  Bill.*  It  is,  therefore,  considered,  that  the  defend- 
ant may,  by  advice  of  counsel,  uiK>n  the  sight  of  the 
Bill  only,  be  enabled  to  demur  thereto/     And  for  this 


>  Ibid.  «  Ibid.  3  Ibid. 

^  Mitf.  Eq.  PI.  by  Jnremy,  216,  317,  and  raM*8  there  cited;  Toopor, 
£q.  PI.  115,  110  ;  Mont.  F^q.  PI.  \Vi,  113;  Baker  r.  Mellish,  U  Vvn.  70. 

A  BemniCB,  Ord.  in  Chan.  173;  Hindc,  Ch.  Pr.  1|H;  Mitf.  V^.  PI.  by 
Jefeaiy,908  ;  Coupcr,  1*:^.  PI.  114  ;  Wyatt,  Pr.  Refr.  105;  Ante,  §  441, 
note. 

•  Ibid.  7  Ibid. 
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reason  it  is  always  made  the  special  condition  of  an 
order  giving  the  defendant  time  to  demur,  plead,  or 
answer  to  the  plaintiff's  Bill,  that  he  shall  not  demur 
alone.*  Whenever,  therefore,  the  defendant  has  ob- 
tained an  order  for  time,  and  is  afterwards  advised  to 
demur,  he  must  also  plead  to,  or  answer  some  part  of 
the  Bill.*  It  has  been  held,  that  answering  to  scHiie 
fact  immaterial  to  the  cause,  and  denying  combination, 
do  not  amount  to  a  compliance  with  the  terms  of  such 
an  order ;  and  therefore,  upon  motion,  a  demurrer  ac- 
companied  by  such  an  answer  has  been  discharged.' 

^  462.  This  rule  has  probably  been  established 
under  the  notion,  that  time  is  not  necessary  to  deter- 
mine, whether  a  defendant  may  demur  to  a  Bill  or  not, 
and  the  supposition  that  a  demurrer  may  be  filed 
merely  for  delay .^  But,  whether  a  Bill  may  be  de- 
murred to,  is  sometimes  a  subject  of  serious  and  anx- 
ious consideration ;  and  the  preparation  of  a  demurrer 
may  require  great  attention,  as,  if  it  extends  in  any 
point  too  far,  it  must  be  overruled.  Great  inconven- 
ience, therefore,  may  arise  from  a  strict  adherence  to 
this  rule.*  For  it  often  happens,  that  a  defendant 
cannot  answer  any  material  part  of  the  Bill,  without 
overruling  his  demurrer  ;  it  being  held,  that  if  a  de- 
fendant answers  to  any  part  of  a  Bill,  to  which  he 
has  demurred,  he  waives  the  benefit  of  the  demurrer ; 
or,  if  he  pleads  to  any  part  of  a  Bill  before  demurred 
to,  the  plea  will  overrule  the  demurrer.*  For  the 
plaintiff  may  reply  to  a  plea,  or  an  answer,  and  there- 


1  Ibid.  9  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  208,  209,  and  cases  there  cited  ;    Cooper, 
Eq.  PI.  114,  115. 

*  Mitf.  Eq.  PI.  by  Jeremy,  209,  210,  and  cases  there  cited;    Tomkin 
V.  Lethbridge,  9  Ves.  178 ;  Baker  v.  Mellish,  11  Ves.  73. 

*  Ibid.  6  Ibid. 
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upon  examine  witnesses,  and  hear  the  cause  ;  but  the 
proper  conclusion  of  a  demurrer  is  to  demand  the  judg- 
ment of  the  Court,  whether  the  defendant  ought  to 
answer  to  so  much  of  the  Bill,  as  the  demurrer  extends 
to,  or  not.^  The  condition,  that  the  defendant  shall 
not  demur  alone,  ought  therefore,  perhaps,  to  be  con- 
sidered liberally ;  and  it  has  been  formerly  said,  that 
the  Court  will  not  incline  to  discharge  a  demurrer,  if 
the  defendant  denies  combination  only,  where  he  can- 
not answer  further  without  overruling  his  demurrer.^ 

§  463.  However,  the  modern  practice  is  according 
to  the  original  strictness  of  the  rule ;  and  it  may  be 
better,  where  the  case  requires  it,  to  relax  the  rule 
upon  special  application  to  the  Court,  than  to  permit 
it  to  be  evaded.  Indeed,  in  some  cases,  an  answer  to 
any  part  of  the  Bill  may  overrule  the  demurrer  ;  for,  if 
the  ground  of  demurrer  applies  to  the  whole  Bill,  the 
answering  to  any  part  is  inconsistent  witli  that.^  And, 
therefore,  when  the  ground  of  demurrer  was  the  gen- 
eral impropriety  of  tlic  Bill,  and  that  the  defendant 
ought  not,  therefore,  to  be  compelled  to  answer  it,  his 
answer  to  an  immaterial  })art,  in  compliance  with  the 
order  for  time,  which  he  had  obtained,  was  held  to 
overrule  his  demurrer/ 

§  464.  Where  a  demurrer  is  put  in  to  the  whole  Bill, 
for  causes  assigned  on  the  record,  if  those  causes  are 
overruled,  the  defendant  will  lie  allowed  to  assign 
other  causes  of  demurrer,  ore  tenusj  at  the  argument/ 
But,  in  such  a  case,  if  the  demurrer,  ore  tenusj  is  al- 
lowed, the  defendant  is  not  entitled  to  his  costs,  (jven 


1  Ibid.  3  ibid. 

'  Milf.  Eq.  PI.  bv  Jcniiiy,  vJlO,  211,  and  caBos  there  cited. 
«  Ibid. 

>  Cooper,  Eq.  PI.  ITi;    Cartwrif^ht  v.  Green,  8  Ves.  409;    Bcames, 
Ord  in  Chin.  174  ;  Briiickerhoff  v.  Brown,  0  John.  Ch.  R.  149. 
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though^he  may  not  be  obliged  to  pay  the  costs  on  the 
demurrer  on  record,  which  has  been  overruled.*  But 
a  demurrer,  ore  tenuSj  will  never  be  allowed,  unless 
there  is  a  demurrer  on  record  ;  for  if  there  is  a  plea  on 
record,  and  that  is  disallowed,  a  demurrer,  are  tenuSj 
will  also  be  disallowed.^  Whenever  a  demurrer,  ore 
teniLSj  is  permitted,  it  must  be  for  some  cause,  which 
covers  the  whole  extent  of  the  demurrer.*  And  it  has 
been  held,  that  the  right  to  put  in  such  a  demurrer, 
ore  tenuSj  applies  only  to  cases,  where  the  demurrer  is 
to  the  whole  Bill,  and  not  to  cases,  where  it  is  to  a 
part  only,  notwithstanding  it  is  co-extensive  with  the 
demurrer  to  that  part.^ 

^  465.  In  framing  a  demurrer  to  one  part  of  the 
Bill,  and  answering  to  another  part,  care  must  be 
taken,  not  only  not  to  include  in  form  any  part  on 
the  one,  which  is  covered  by  the  other ;  but  also  not 
to  include  in  the  answer  any  matter,  to  which  the  de- 
murrer, although  not  in  form,  yet  in  substance  properly 
applies ;  for,  in  such  a  case,  it  seems  that  the  demurrer 
is  overruled  by  the  answer.*  Thus,  for  example, 
where  a  Bill  was  brought  to  stay  proceedings  on  an 
award  under  a  submission,  whereby  it  was  agreed  to 
be  made  a  rule  of  Court,  upon  an  allegation  of  fraud 
and  corruption  in  the  arbitrators,  and  the  arbitrators 
demurred  to  the  whole  Bill,  except  the  charges  of 
fraud  and  corruption,  which  they  answered  ;  it  was 
held,  that  as  the  award  was  to   be  made   a  rule  of 

1  Ibid. 

2  Cooper,  Eq.  PI.  112;  Durdant  v.  Redman,  1  Vern.  78,  and  Mr. 
Railhby's  note  ;  Beames,  Ord.  in  Chan.  174  ;  Attorney  General  v.  Brown, 
1  Swanst.  288 ;  Hook  v.  Dorman,  1  Sim.  &  Stu.  227 ;  Ante,  §443. 

3  Baker  v.  Mellish,  11  Ves.  70-76. 

4  Shepherd  v.  Lloyd,  2  Y.  &  Jerv.  490. 

^  Ellice  V.  Goodson,  3  Mylne  Sc  Craig,  653 ;  Crouch  v.  Hickin,  1  Keen, 
389. 
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Court,  the  Court,  where  the  rule  was  to  be  entered, 
had  sole  jurisdiction  of  it ;  and  that  the  demurrer  ought, 
therefore,  to  liavc  extended  to  the  whole  Bill ;  and 
that  the  answers,  as  to  the  charges  of  fraud  and  cor- 
ruption, overruled  the  demurrer.^ 


^  Dawaon  v.  Sadler,  I  Sim.  &  Stu.  537.  The  ground  of  this  decision 
doea  not  seem  to  be  very  intelligible ;  for  it  is  not  easy  to  say,  why,  upon 
principle,  though  a  demurrer  might  have  been  more  broad,  it  is  not  main- 
tainable aa  to  the  matter,  to  which  it  is  applied,  if  it  completely  answers 
that.  In  Crouch  t.  Ilickin,  1  Keen,  R.  3d9,  Lord  Langdale  seems  to 
have  admitted,  that  the  distinction  was  too  refined.  On  that  occasion,  he 
said;  "A  defendant,  taking  care  to  distinguish  the  different  parts  of  a 
Bill,  may  plead  to  one  part,  and  demur  to  the  rest ;  or,  if  necessary,  put  in 
aeveral  demurrers  to  distinct  parts  of  the  Bill.  But  I  conceive,  that, 
aocording  to  the  rules,  perhaps  too  refined,  on  which  the  Court  has  acted, 
the  distinct  defences  must  be  exclusively  applicable  to  the  distinct  parts  of 
the  Bill,  to  which  they  are  applied ;  and  that  a  defence,  though  in  words 
applied  to  only  one  part  of  the  Bill,  if  it  should  on  the  face  of  it  be  appli- 
cable to  the  whole  Bill,  is  not  good,  and  cannot  stand  in  conjunction  with 
another  distinct  defence,  which  is  applicable  and  applied  to  anoUicr  dis- 
tinct part  of  Uic  Bill.'* 


EQ.  PL.  60 
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CHAPTER  X. 


DEMURRERS    TO    RELIEF. 


^  466.  Having  disposed  of  these  preliminary  mat- 
ters in  regard  to  the  nature,  oflfice,  and  form  of  de- 
murrers in  general,  we  shall  now  proceed  to  the  more 
particular  consideration  of  the  causes,  or  reasons,  which 
may  be  assigned  as  grounds  of  demurrer  to  original 
Bills  for  relief.  These  may  properly  be  divided  into 
three  classes,  (1.)  To  the  jurisdiction;  (2.)  To  the 
person  of  the  plaintiff;  and,  (3.)  To  the  matter  of  the 
Bill,  either  as  to  its  substance,  or  as  to  its  form  and 
frame.^ 

^  467.  In  regard  to  demurrers  to  the  jurisdiction, 
the  subject  admits  of  a  further  subordinate  division 
into  four  heads.  (1.)  That  the  subject  is  not  cogniza- 
ble by  any  municipal  Court  of  Justice.  (2.)  That  the 
subject  is  not  within  the  jurisdiction  of  a  Court  of 
Equity.  (3.)  That  some  other  Court  of  Equity  is 
invested  with  the  proper  jurisdiction.  (4.)  That  some 
other  Court  possesses  the  proper  jurisdiction.^ 

§  468.  And,  first,  that  the  subject  is  not  properly 
cognizable  by  any  municipal  Court  of  Justice.  This 
may  arise  from  the  subject-matter  being  entirely  of  a 
political  nature,  and  therefore  constituting  a  fit  subject 


1  Cooper,  Eq.  PI.  118.  In  this  division,  I  have  implicitly  followed  Mr. 
Cooper.  The  whole  subject  of  demurrers  has  been  very  amply  treated 
by  Lord  Redesdale  and  Mr.  Cooper,  and  I  have  drawn  nearly  all  my  ma- 
terials from  these  sources,  following  their  language,  unless  where  some 
qualification  seemed  indispensable. 

2  Cooper,  Eq.  PI.  118,  119. 
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for  negotiation  or  treaty,  by  the  executive  department 
of  the  Government.  Thus,  for  example,  where  |X)liti- 
cal  treaties  were  entered  into,  by  a  foreign  sovereign 
in  India,  with  the  East  India  Company,  acting  as  an 
independent  state  under  an  act  of  Parliament,  and 
the  foreign  sovereign  sought  by  a  Bill  to  enforce  cer- 
tain stipulations  under  those  treaties,  it  was  held,  that 
the  subject-matter  was  not  properly  cognizable  by  any 
municipal  Court  of  Justice.*  Ujwn  the  same  ground,  a 
treaty  between  two  sovereigns  would  be  held  not  to  be, 
generally,  the  subject  of  any  private  municipal  juris- 
diction of  the  Courts  of  either,  as  it  involves  the  politi- 
cal relations  l)etween  the  two  coimtries,  and  is,  there- 
fore, properly  a  matter  of  state.*  But  this  proposition 
must  be  received  with  some  limitations ;  for  where  a 
treaty  provides  for  the  assertion  of  private  rights,  or 
for  objects  properly  redressible  in  Courts  of  Justice,  and 
having  no  connection  with,  and  involving  no  rights  or 
duties  of  sovereignty,  there  is  nothing  to  prevent  mu- 
nicipal Courts  of  Justice  from  enforcing  such  treaty  stip- 
ulations. Thus,  for  example.  Courts  of  Prize  will  re- 
store captured  property,  where  the  case  has  been  pro- 
vided for  by  treaty,  at  the  suit  of  the  party  in  interest, 
although  the  capture  may  have  been  originally  lawful.' 
§  469.  In  the  United  States,  the  ground  is  perfectly 
clear,  upon  the  express  terms  of  the  Constitution,  which 
declares,  that  the  judicial  power  of  the  United  States 
**  shall  extend  to  all  cases  in  law  and  Equity  arising 


*  Nibob  of  the  Carnatir  v.  Kaal  India  Company,  1  Vc«.  jr.  371 ;  S.  C 
9  Ym.  jr.  56;  4  Bro.  Ch.  R.  1»0  ;  Coopor,  Kt\.  PI.  110,  120. 

•  Ibid. ;  Foster  r.  Neilemn,  'J  IVltra,  H.  aiO. 

>  See  Nabob  of  the  Carnalic  v.  Kasl  India  Company,  2  Ves.  59.  fiO ; 
B.  C.  4  Bro.  Ch.  R.  109 ;  Vnilcd  States  r.  The  Pcpgy,  I  (ranch,  R.  103, 
106;  United  States  r.  Perchrnian,  7  Prtcr«,  R.  51 ;  The  Diana, 6  Rob.  R. 
60;  The  Charlotte,  5  Rob.  R.  303 ;  The  Elcnora  Wilhelmina,  6  Rob.  R. 
331. 
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under  this  Constitution,  the  laws  of  the  United  States, 
and  treaties  made,  or  which  shall  be  made,  under  their 
authority.^  And  rights  derived  from,  and  protected  by 
treaty  stipulations,  have  been  often  enforced  in  our 
Courts  of  Justice.  Still,  however,  there  can  be  no 
doubt,  that  cases  arising  under  foreign  treaties,  which 
involve  controversies  or  considerations  purely  of  a  po- 
litical or  sovereign  character,  or  purely  executory  by 
the  Governments  themselves,  would  be  held  to  be,  from 
their  very  nature  and  character,  incapable  of  being 
enforced  in  any  of  the  Courts  of  the  United  States.* 
Thus,  for  example,  the  treaty,  by  which  Louisiana  was 
purchased,  in  1803,  contained  a  stipulation  for  the  ad- 
mission of  the  territory  and  its  inhabitants  into  the 
Union  as  an  independent  State.^  But  it  can  scarcely 
be  doubted,  that  the  stipulation  was  incapable  of  being 
enforced  by  France  in  any  of  our  Courts  of  Justice. 
On  the  other  hand,  where,  as  in  the  Florida  treaty,  in 
1819,^  the  titles  to  lands  in  that  territory  were  express- 
ly confirmed  and  held  valid,  there  is  as  little  doubt,  that 
those  tides,  and  the  treaty  stipulations  respecting  the 
same,  ought  to  be  enforced  in  our  Courts  of  Justice. 
Indeed,  from  their  very  nature  and  objects,  many  treaty 


1  1  Story  on  the  Constit.  xxvii. ;  Constitution,  Art.  3,  §  2;  3  Story  on 
Constit,  §  1631,  1637. 

3  Foster  v.  Neilson,  2  Peters,  R.  255 ;  Soulard  v.  United  States,  4 
Peters,  R.  411 ;  United  States  v.  Percheraan,  7  Peters,  R.  51.  Ques- 
tions may  arise  under  our  treaties  with  the  Indian  tribes,  which  are  prop- 
erly cognizable  by  our  Courts  of  Justice,  although  they  may  involve  politi- 
cal considerations  applicable  to  the  due  exercise  of  State  sovereignty. 
Such  were  the  questions  involved  in  the  cases  of  the  Cherokee  Nation  v. 
The  State  of  Georgia,  5  Peters,  R.  1,  and  Worcester  v.  The  State  of 
Georgia,  6  Peters,  R.  515.  This  difference  arises  from  the  provisions  of 
the  Constitution  of  the  United  States,  which  make  the  treaties  of  the 
United  States  the  supreme  law  of  the  land. 

3  Treaty  with  France  of  1803,  Art.  3. 

4  Treaty  with  Spain,  1819.  See  Cameal  v.  Banks,  10  Wheat.  R.  181 ; 
Foster  v.  Neilson,  2  Peters,  R.  216  ;  Soulard  v.  United  States,  4  Peters, 
R.  511;  United  States  v,  Percheman,  7  Peters,  R.  51. 
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Stipulations  can  be  properly  carried  into  effect  by  Courts 
of  Justice ;  and,  accordingly,  there  are  numerous  in- 
stances, in  which  they  have  been  recognized  and  en- 
forced accordingly.* 

^  470.  Another  illustration  of  the  general  doctrine 
may  be  seen  in  the  case  of  the  confiscation  of  certain 
bank  stock,  held  in  England  by  the  Province  of  Mary- 
land before  the  American  War,  and  invested  in  trustees 
for  certain  objects,  which  stock  had  been  confiscated 
by  the  State  during  the  Revolutionary  War,  and  after 
the  peace  was  claimed  by  the  Proprietaries  under  the 
old  government,  and  by  the  new  State  of  Maryland. 
It  was  held  that  the  claim  was  such  as  could  not  pro{>- 
erlj  be  cognizable  in  any  municipal  Court  of  Justice  ; 
for  the  nature  and  extent  of  the  right  of  confiscation 
were  fit  subjects  for  ix)litical  discussion,  and  not  for 
discussion  in  Courts  of  Justice ;  and  the  Government 
alone  had  the  power  to  say,  what  ought  to  be  done 
with  the  property  in  that  case,  it  being,  under  the  cir- 
cumstances, properly  to  be  deemed  as  bona  vacmUia^ 
belonging  to  the  Crown.^ 


>  Ftirfu*B  Devisee  v.  Hunter,  7  Cranch,  R.  603, 610 ;  S.  C.  I  Wheat. 
R.  304;  Orr  v.  Hodgson,  4  Wheat.  K.  453,460;  State  of  Georgia  v. 
Brailsford,  3  Dall.  R.  1,  4,  5;  Ware  v.  Hylton,  3  Dall.  R.  199,  ^20; 
MrUTaine  v.  Coxc's  IjCssco,  4  Cranrh.  209,  212;  Chirac  v.  Chirac,  2 
Wheat.  R.  259,  269 ;  Hughe.**  v.  F^lwarHs,  9  Wheat.  489,  496  ;  Carnoal 
V.  Banks,  10  Wheat.  R.  IHi ;  I3hght*s  Ijav^^iiv.  Roohoster,  7  Wlieat.  R. 
535;  Gordon  r.  Ki'rr,  1  Wa«h.  Cir.  R.  322;  St^ciuty  for  Propag.  Gospt'l 
».  New  Haven,  4  Wlicat.  R.  461 ;  FoMcr  r.  Nrilwm,  2  Peters,  R.  216; 
Soulaxd  V.  United  States,  4  Peters,  R.  511  ;  I'nited  States  v.  Perchenian, 
7  Peters,  R.  51  ;  Tnitid  StatLS  v.  Arredondo,  6  Peters,  R.  691  ;  riiiied 
Sutesv.  Clarke,  H  IVters,  R.  436;  Worcester  v.  State  of  Georgia,  6 
Peters,  R.  515;  Cherokee  Nation  v.  Stau*  of  Georgia,  5  Peters,  R.  I. 

•  Barclay  r.  Rusm-II,  3  Ves.  422  ;  Doll»cr  r.  Bank  of  England,  10  Vch. 
354  ;  Cooper,  I-^q.  PI.  120,  121.  This  doctrine  has  not  lieen  thought  ap- 
plicable to  canes  of  cunfiHcations  of  debts  made  in  the  American  Revolu- 
tion by  the  States,  where  the  right  to  recover  the  same  was  provided  fur 
by  BubMquent  tieatiea.     See  Ware  v.  Hylton,  3  Dall.  R.  190,  220. 
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^471.  Another  illustration  may  be  found  in  cases 
in  England,  where  the  question  involved  was,  as  to 
the  nature  and  extent  of  a  subordinate  sovereignty 
derived  from  the  Crown,  which  was  held  to  be  prop- 
erly cognizable  by  the  King  in  Council,  and  not 
elsewhere.  Thus,  for  example,  where  an  individual 
claimed  a  province,  or  an  island,  in  the  nature  of  a 
feudal  principality,  as  was  the  case  of  the  claim  of 
the  Earl  of  Derby,  with  regard  to  the  Isle  of  Man,  in 
the  reign  of  Queen  Elizabeth  ;  and  as  was  the  case 
of  the  claim  of  the  representatives  of  the  Duke  of 
Montague  with  regard  to  the  island  of  St.  Vincents, 
in  the  year  1764 ;  the  exclusive  jurisdiction  was  held 
to  belong  to  the  King  in  Council.^  So,  the  original 
jurisdiction  in  cases  relative  to  the  boundaries  between 
the  adjoining  provinces  belonging  to  the  British  em- 
pire, involving,  as  it  does,  the  right  of  dominion  and 
proprietary  government  under  the  grant  of  the  Crown, 
has  been  held  to  belong  exclusively  to  the  King  in 
Council.*  It  was  not  unfrequendy  exercised  ante- 
cedently to  the  American  Revolution,  in  cases  of  dis- 
putes as  to  boundaries  between  the  then  colonies  and 
povinces  belonging  to  the  British  empire.  Such,  for 
example,  were  the  cases  of  controverted  boundaries 
between  the  Province  of  New  Hampshire  and  that  of 
Massachusetts,  and  between  the  Proprietary  Govern- 
ment of  Pennsylvania  and  that  of  Maryland.'  Under 
the  Constitution  of  the  United  States,  the  same  au- 
thority, as  to  disputed  boundaries  between  the  States, 


1  Cooper,  Eq.  PI.  122;  1  Black.  Comm.  231. 

2  Cooper,  Eq.  PI.  122,  123;  Penn  v.  Lord  Baltimore,  1  Ves.  446,  447; 
Massie  v.  Watts,  6  Cranch,  R.  158. 

3  Penn  v.  Lord  Baltimore,  1  Ves.  446,  447 ;  1  Black.  Comm.  232 ;  3 
Story  on  the  Constit.  §  1676. 
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seems  delegated  to  the  Supreme  Court  of  the  United 
States.^ 

§  472.  Secondly ;  That  the  subject  of  the  suit  is 
not  within  the  jurisdiction  of  a  Court  of  Equity.  And 
here  it  may  be  stated,  as  a  settled  doctrine,  that  when- 
ever there  is  no  sufficient  ground  shown  in  the  Bill  for 
the  interference  of  a  Court  of  Equity,  the  defendant 
may  demur  to  the  Bill  for  want  of  Equity  to  sustain 
the  jurisdiction.'  The  general  nature  and  the  true 
extent  of  the  jurisdiction  of  Courts  of  Equity,  wheth- 
er concurrent,  or  exclusive,  or  auxiliary,  have  been  al- 
ready considered  at  large  in  a  former  work,  the  Com- 
mentaries on  Equity  Jurisprudence  ;  and,  therefore,  it 
would  be  wholly  a  misplaced  inquiry,  to  go  into  a  re- 
examination of  that  subject  in  this  place.  The  gen- 
eral objects  of  that  jurisdiction  have  been  well  summed 
in  a  passage  in  Lord  Kedcsdale's  work,  which  may, 
without  impropriety,  be  re|)eatcd  in  this  connection. 
"  The  jurisdiction,"  says  he,  "  when  it  (a  Court  of 
Equity)  assumes  the  power  of  decision,  is  to  be  ex- 
ercised;  (1.)  Where  the  principles  of  law,  by  which 
the  ordinary  Courts  are  guided,  give  a  right ;  but  the 
powers  of  those  Courts  are  not  sufficient  to  afford  a 
com|dete  remedy,  or  their  modes  of  proceeding  are 
inadequate  to  the  purpose;  (2.)  Where  the  Courts 
of  ordinary  jurisdiction  are  made  instruments  of  in- 
justice; (3.)  Where  the  principles  of  law,  by  which 
the  ordinary  Courts  are  guided,  giv<.'  no  right;  but 
upon  the  principles  of  universal  justice,  the  intej^fer- 
ence  of  the  judicial   power  is  necessary  to  prevent  a 


>  3  Story  Coinm.  §  lft73  -  1675;  New  York  v.  (Connecticut,  4  Dall. 
R.  3;  New  Jeracy  r.  New  York,  5  Petert,  R.  3S4  ;  Rhode  Island  v. 
Biaanchotetu,  13  Peters,  R.  23;  S.  C.  14  Peters,  R.  810. 

•  9  Madd.  Ch.  Pr.  229,  230. 
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wrong,  and  the  positive  law  is  silent.  And  it  may 
also  be  collected,  that  Courts  of  Equity,  without  de- 
ciding upon  the  rights  of  the  parties,  administer  to 
the  ends  of  justice  by  assuming  a  jurisdiction;  (4.) 
To  remove  impediments  to  the  fair  decision  of  a 
question  in  other  Courts;  (6.)  To  provide  for  the 
safety  of  property  in  dispute  pending  a  litigation,  and 
to  preserve  property  in  danger  of  being  dissipated  or 
destroyed  by  those,  to  whose  care  it  is  by  law  intrust- 
ed, or  by  persons  having  immediate,  but  partial  in- 
terests;  (6.)  To  restrain  the  assertion  of  doubtful 
rights  in  a  manner  productive  of  irreparable  damage ; 
( 7.)  To  prevent  injury  to  a  third  person  by  the  doubt- 
ful titles  of  others;  and,  (8.)  To  put  a  bound  to  vex- 
atious and  oppressive  litigation,  and  to  prevent  mul- 
tiplicity of  suits.  And  further,  that  Courts  of  Equity, 
without  pronouncing  any  judgment,  which  may  affect 
the  rights  of  parties,  extend  their  jurisdiction ;  (9.) 
To  compel  a  discovery,  or  obtain  evidence,  which  may 
assist  the  decision  of  other  Courts;  and,  (10.)  To 
preserve  testimony,  when  in  danger  of  being  lost,  be- 
fore the  matter  to  which  it  relates  can  be  made  the 
subject  of  judicial  investigation."  ^ 

§  473.  In  genera).  Courts  of  Equity  will  not  as- 
sume jurisdiction,  where  the  powers  of  the  ordinary 
Courts  are  sufficient  for  the  purposes  of  justice.  And, 
therefore,  it  may  be  stated  as  a  general  rule,  subject 
to  few  exceptions,  that  where  the  plaintiff  can  have 
as  effectual  and  complete  a  remedy  in  a  Court  of  Law, 
as  in  a  Court  of  Equity,  and  that  remedy  is  direct, 


1  Mitf.  Eq.  PI.  by  Jeremy,  111,  112.  Lord  Redesdale  has,  in  the  sub- 
sequent pages  of  his  Treatise,  gone  into  a  full  exposition  of  each  of  these 
heads,  to  which  the  reader  may  be  referred  for  more  full  illustrations. 
See  Mitf.  Eq.  PI.  by  Jeremy,  112-151. 
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certain,  and  adequate,  a  demurrer,  which  is  in  truth  a 
demurrer  to  the  jurisdiction  of  the  Court,  will  hold.^ 
But,  where  tliere  is  a  clear  right,  and  yet  there  is  no 
remedy  in  a  Court  of  Law,  or  the  remedy  is  not  plain, 
adequate,  and  complete,  and  adapted  to  the  particular 
exigency,  then,  and  in  such  cases.  Courts  of  Equity 
will  maintain  jurisdiction. 

^  474.  The  full  application  of  these  tests,  with  the 
accompanying  exceptions  and  limitations,  belonging 
to  the  general  rule,  constitute,  as  has  been  already 
intimated,  the  appropriate  functions  of  a  Treatise  on 
Equity  Jurisprudence.  But  we  may  here  glance  at  a 
few  cases,  which  may  serve  to  illustrate  the  rule,  and 
its  exceptions  and  limitations.  Thus,  for  example,  if 
the  sole  object  of  a  Bill  is  to  decide  u|)on  the  validity 
of  a  will  of  real  estate,  or  of  personal  estate,  and  no 
other  Equity  is  shown  on  the  face  of  the  Bill  to  sustain 
it,  a  general  demurrer  will  lie  ;  for  the  proper  juris- 
diction to  try  the  validity  of  a  will  of  real  estate  is  a 
Court  of  Law ;  and  of  a  will  of  personal  estate,  the 
Ecclesiastical  Court,  or  other  Court  having  a  jurisdic- 
tion in  matters  of  the  probate  of  wills.^ 

§  475.  So,  if  a  Bill  should  be  brought  by  the  exec- 
utrix of  an  attorney  for  money  due  from  the  defend- 
ant, for  business  done  as  an  attorney,  the  Court  would 
allow  a  demurrer  to  the  relief;  because  there  is  an 
adequate  remedy  at  law,  and  an  act  of  Parliament  has 
also  pointed  out  a  summary  mode  of  redress.' 

^  476.  So,  if  a  Bill  should  Ix;  brought  for  the  pos- 


>  Mitf.  Eq.  PI.  by  Ji^nmy,  123;  ('ooi>or.  Ivj.  PI.  124. 

*  Jones  V.  Jones,  3  Mt^riv.  K.  \(\l ;  JoncH  p.  Fn»3t,  Jacob,  K.  ifMi; 
S.  C.  3  Madd.  R.  1  ;  S  Story  on  Va\.  Jump.  ^  1415-  1448;  Coojut,  Fai. 
PI.  1S6;  Gaines  and  Wife  v.  Chew,  2  How.  Sup.  Ct.  K. 

»  Parry  r.  Owen.  Ainbl.  R.  10«»;  S.  C.  3  Atk.  740;  Cwiper.  Rj.  PI. 
194. 

EQ.  PL.  61 
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session  of  land,  which  is  commonly  called  an  Eject- 
ment Bill,  it  would  be  demurrable;  for  the  proper 
redress  is  at  law.  And  even  if  such  a  Bill  should 
charge,  that  the  defendant  had  gotten  the  title  deeds, 
and  mixed  the  boundaries ;  and  should,  upon  that 
ground,  pray  for  a  discovery,  possession,  and  account,  a 
demurrer  (at  least  upon  the  doctrine  maintained  in 
England)  would  lie.  For,  although  the  plaintiff  would 
be  entitled  to  the  discovery  of  the  title  deeds ;  yet  he 
would  not  have  any  title  to  the  relief ;  that  relief,  after 
the  discovery,  being  properly  to  be  given  at  law ;  and 
by  praying  relief,  as  well  as  discovery,  his  whole  Bill 
would  be  demurrable.* 

^  477.  So,  (as  we  have  already  seen,)  where  a  Bill, 
seeking  a  discovery  of  deeds  or  writings,  prays  relief, 
founded  on  the  deeds  or  writings,  of  which  the  discov- 
ery is  sought ;  if  the  relief  so  prayed  be  such,  as 
might  be  obtained  at  law,  if  the  deeds  or  writings 
were  in  the  custody  of  the  plaintiff,  he  must  annex  to 
his  Bill  an  affidavit,  that  they  are  not  in  his  custody  or 
power,  and  that  he  knows  not  where  they  are,  unless 
they  are  in  the  hands  of  the  defendant ;  otherwise, 
the  Bill  will  be  demurrable.^ 

^  478.  So,  if  a  Bill  should  be  brought  for  the  dis- 
covery and  payment  of  a  lost  or  suppressed  instrument, 
upon  which,  but  for  the  loss  or  suppression,  there 
would  be  a  complete  remedy  at  law,  the  Bill  (as  we 
have  seen^)  will  be  demurrable,  unless  there  is  an- 
nexed to  it  an  affidavit  of  the  loss,  and  unless,  also,  in 


1  Cooper,  Eq.  PJ.  125;  Loker  v.  Rolle,  3  Ves.  3;  Ryves  v.  Ryves, 
3  Ves.  342;  Ante,  §  288,  311.  And  see  RusselJ  v.  Clarke's  Executors, 
7  Cranch,  69,  89 ;  1  Story  on  Eq.  Jurisp.  ^  71. 

9  Ante,  ^  288,  313;  Mitf.  Eq.  PI.  by  Jeremy,  54,  124,  125;  Cooper, 
Eq.  PI.  61,  208. 

3  Ante,  §  288,  313. 


CH.  X.]  DEMURRERS    TO    RELIEF.  483 

proper  cases,  it  contains  an  offer  of  indemnity,  and 
also  a  suggestion,  that  the  evidence  of  the  plain tifl^'s 
demand  is  not  without  such  discovery  in  his  power, 
and  is  essential  to  his  rights.'  A  fortiori^  if  the  Bill 
should  seek  payment  of  a  bond,  or  other  instrument, 
where  the  remedy  is  complete  at  law,  without  suggest- 
ing any  loss  or  suppression,  it  would  be  demurrable.^ 

§  479.  So,  if  a  Bill  should  be  brought  for  an  ac- 
count and  share  of  prize-money,  where  it  was  appar- 
ent, from  the  face  of  the  Bill,  that  it  was  for  a  sum 
certain  in  the  hands  of  the  defendant,  a  demurrer 
would  lie ;  for  the  remedy  would  be  complete  at  law.' 

§  480.  So,  if  a  policy  of  insurance  should  be  made 
in  the  name  of  an  agent  or  trustee,  and  a  loss  should 
occur,  and  the  agent  or  trustee  should  refuse  to  sue 
thereon,  a  Bill  for  relief,  suggesting  these  facts,  and 
making  the  agent  or  trustee  and  the  underwriters  par- 
ties, would  be  demurrable  ;  because  the  proper  remedy 
18  at  law ;  for  on  every  such  |)olicy,  if  made  in  the  name 
of  an  agent  for  the  benefit  of  his  principal,  the  princi- 
pal, as  well  as  the  agent,  may  sue  in  his  own  namc.^ 
Nor  will  it  help  the  matter,  that  there  is  an  allegation 
in  the  Bill,  that  the  witnesses  are  abroad,  or  dead,  for 
that  fact  will  not  alone  change  the  forum.' 

^481.    On    the   other   hand,  matters  of  defence. 


1  Mitf.  Eq.  PJ.  by  Jeremy,  51,  133-12.);  Rootham  r.  Dawson, 
3  Anit.  850;  Whilchurch  v.  Goldinp,  2  P.  Will.  541  ;  Cooper,  V^.  PI. 
126;  Walmpslcy  v.  Child,  1  Vrs.  341,  345;  Whitfield  r.  Faimsot, 
1  Ves.  393;  Humphreys  v.  Humphreys,  3  P.  Will.  395;  Ante,  §  28H, 
313. 

•  Humphreys  v.  Humphreys,  3  P.  Will.  395  ;  Hook  v.  Dorman,  1  Sim. 

&  Stu.  S37. 
'  Ogle  V.  Haddock's  Administrator,  1  Ves.  1C2. 

♦  Dbegelofte.  London  Assur.  Comp.,  Mosel.  R  83;  Fall •.  Chambers, 
Moeel.  R.  193;  Mottcaux  v.  London  Assur.  Comp.,  1  Atk.  547;  Mitf. 
Eq.  PL  by  Jeremy,  125. 

»Ibid. 
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which  are  good  at  law,  will  not  ordinarily  be  redressed 
in  Equity.  Thus,  if  a  Bill  is  to  be  relieved  against  a 
writ  of  inquiry,  executed  without  due  notice,  it  will 
be  bad  on  demurrer,  because  it  is  properly  remediable 
at  law.^  So,  if  a  Bill  is  founded  on  an  allegation,  that 
a  judgment  has  been  obtained  against  the  plaintiff  for 
goods  sold,  for  which  he  is  not  personally  liable,  but 
for  which  he  had  contracted  as  an  agent  for  the  Gov- 
ernment, it  will  be  bad  on  demurrer ;  for,  if  true,  it 
will  constitute  a  perfect  defence  at  law.* 

482.  Upon  the  same  ground,  if  a  Bill  is  filed  for  an 
account  and  payment,  the  subject  being  matter  of  set- 
off, and  capable,  upon  the  allegations  in  the  Bill,  of 
complete  proof  at  law,  a  demurrer  to  the  Bill  will  be 
sustained ;  for,  under  such  circumstances,  the  relief  at 
law  will  be  perfect,  and  the  interposition  of  a  Court 
of  Equity  will  be  unnecessary.*  It  will  be  different,  if 
a  discovery  is  indispensable  to  establish  the  plaintiff's 
right. 

^  483.  Hitherto  we  have  been  considering  cases, 
where  there  is  a  complete  remedy  at  law.  But  the 
like  principle  will  apply  to  cases,  where,  upon  the  face 
of  the  Bill,  there  is  no  remedy,  either  at  law  or  in 
Equity.^     Thus,  if  a  Bill  should  seek  to  recover  back 


1  Boyd  V.  Lomax,  Rep.  Temp.  Finch.  335. 

»  See  Macbeath  v.  Haldimand,  1  Term  R.  172 ;  Debigge  r.  Howe, 
3  Bro.  Ch.  R.  155 ;  Cooper,  Eq.  PI.  194 ;  Mitf.  Eq.  PI.  by  Jeremy,  187. 
But  see  Graham  v.  Stamper,  2  Vern.  R.  146,  contra. 

3  Dinwiddie  v.  Bayley,  6  Ves.  136;  Cooper,  Eq.  PI.  123;  Moses  v. 
Lewis,  12  Price,  R.  502. 

*  The  common  form  of  a  demurrer  for  want  of  Equity,  is  as  follows  : 
**  These  defendants,  by  protestation,  not  confessing  all  or  any  of  the  mat- 
ters and  things  in  the  said  complainant's  Bill  contained,  to  be  true  in  such 
manner  and  form  as  the  same  are  therein  set  forth  and  alleged,  do  demur 
to  the  said  Bill,  and  for  cause  of  demurrer  show,  that  the  said  complain- 
ant has  not,  by  his  said  Bill,  made  such  a  case  as  entitles  him,  in  a  Court 
of  Equity,  to  any  discovery  from  these  defendants  respectively,  or  any  of 
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iDODey,  which  has  been  voluntarily  paid  by  a  party,  u|)on 
a  suit  being  threatened  or  brought,  and  his  defence 
is,  that  tliere  was  fraud  in  the  transaction,  on  which  the 
suit  was  brought,  or  to  be  brought,  the  Bill  would  be 
demurrable,  notwithstanding  he  should  state  in  his  Bill, 
that,  at  the  time  when  he  made  the  payment,  it  was 
under  a  protest,  that  he  would  seek  redress  in  Equity ; 
for,  nan  constat^  that  his  defence  might  not  have  been 
efibctually  sustained  at  law ;  and,  if  so,  it  would  have 
been  his  duty  to  make  it  in  the  suit  at  law.' 

^  484.  The  same  principle  will  apply  to  a  Bill, 
which  states  a  case  within  the  Statute  of  Limitations 
at  law,  and  upon  which  Courts  of  Equity  follow  the 
analogy  of  the  law ;  for,  under  such  circumstances, 
Courts  of  Equity  hold,  that  the  objection  may  be 
taken  as  a  defence  by  demurrer ;  and  that,  if  the  plain- 
tiff be  within  any  exception  of  the  statute,  it  is  incum- 
bent on  him  to  state  it  in  his  Bill.  Thus,  for  exam- 
ple, if  it  should  appear  on  the  face  of  a  Bill,  that  the 
cause  of  action  (arising  upon  a  simple  contract)  ac- 
crued more  than  six  years  before  the  filing  of  the  Bill, 
a  demurrer  would  lie.^ 


UMm,  or  any  relief  against  them,  as  to  the  matters  contained  in  the  said 
Bill,  or  any  of  such  matters,  and  that  any  discovery  which  can  be  made 
by  these  defendantfl,  or  any  of  them,  touching;  the  matters  complained  of 
in  the  said  Bill,  or  any  of  them,  cannot  be  of  any  avail  to  the  said  com- 
plaiBtnt  for  any  of  the  purposes  for  which  a  discovery  is  sought  against 
Umm  defendants  by  the  said  Bill,  nor  entitle  the  said  complainant  to  any 
relief  in  this  Court,  touchinj?  any  of  the  matters  therein  complained  of. 
Wherefore,  and  for  divers  other  pood  causes  of  demurrer  ap|)carinfr  in  the 
■aid  Bill,  these  defendants  do  demur  thereto,  and  they  pray  the  judgment 
of  thia  honorable  Court,  whether  they  shall  be  compelled  to  make  any 
further  and  other  answer  to  the  said  Bill ;  and  they  humbly  pray  to  be 
djaoiiaaed  from  henc^;  with  their  reasonable  costs  in  this  behalf  sustained.** 
Van  Heyth.  ¥a\.  lirafls.  iVJ.     Sec  similar  form,  Ante,  $  135,  note. 

>  Kemp  V.  Pryor,  7  Ves.  *237,  250, 5i51  ;  CoojH'r,  Va\.  VI  124,  125. 

*  Hoare  v.  Peck,  A  Sim.  R.  51 :  Wisner  v.  Barnet,  4  Wash.  Cir.  R. 
031 ;  filiU*.  Eq.  PI.  by  Jeremy,  272,  273 ;  Foster  v.  HodgM>n,  VJ  Vcs. 
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^  485.  The  same  principle  will  apply,'  where  there 
is  noiy  according  to  the  practice  of  Courts  of  Equity, 
any  right,  or  any  remedy  in  Equity,  even  although 
there  might  be  at  law.  Thus,  if  a  bar  might  not  be 
good  in  a  Court  of  Law  by  reason  of  the  lapse  of  time ; 
yet  a  Court  of  Equity  might  nevertheless  sustain  it ;  for 
it  never  administers  to  stale  claims,  or  encourages  gross 
laches.  Hence,  where  there  has  been  an  adverse  pos- 
session by  a  party,  claiming  the  title,  and  taking  the 
rents  of  an  estate  for  twenty  years,  if  a  Bill  is  brought 
after  that  time  by  a  plaintiff,  insisting  upon  his  right 
to  the  same  estate,  it  will  be  held  demurrable,  even 
although  a  Court  of  Law  might  sustain  an  ejectment  in 
such  a  case ;  for  the  rule  in  Equity  is,  that  after  there 
has  been  an  adverse  possession  of  twenty  years,  not 
accounted  for  by  some  disability,  such  as  coverture,  in- 
fancy, or  the  like,  a  Court  of  Equity  ought  not  to  in- 
terfere, to  disturb  the  possession  ;  but  it  will  leave  the 
parties  to  their  remedies  at  law.^ 

^  486.  Thirdly ;  That  some  other  Court  of  Equity 
is  invested  with  the  proper  jurisdiction.  This  is  a  case, 
which  can  rarely  occur  in  America,  from  the  structure 
of  our  local  Equity  tribunals.  Still,  however,  if  a  case 
should  occur  in  the  Courts  of  the  United  States,  where 
the  question,  although  of  equitable  jurisdiction,  should 
be  more  appropriate  for  a  decision  in  the  State  tri- 
bunals ;  such  as  the  case  of  a  charity,  to  be  executed 
by  the  State  Government,  as  parens  patriiBj  it  would 


160;  Cooper,  Eq.  PI.  254,  255.  Lord  Redesdale  seems  to  have  held, 
that  the  defence  could  only  be  taken  by  plea  or  answer ;  but  this  is  cer- 
tainly not  the  present  doctrine.  Mitf.  Eq.  PI.  by  Jeremy,  272,"  273.  But 
see  Ibid.  212,  213,  and  notes ;  Post,  §  503. 

I  Cholmondeley  v,  Clinton,  1  Turn.    &    Russ.  107,   119;  Hardy  v. 
Reeves,  4  Ves.  479. 
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probably  be  thought,  that  it  ought  to  be  remitted  to  the 
State  tribunals.^ 

^  487.  In  regard  to  England,  the  cases,  in  which 
such  a  question  can  arise,  are  also  rare.  And,  upon 
this  subject,  the  language  of  Lord  Redesdale  may  1x5 
cited  as  containing  every  material  consideration.  "  It 
has  been  before  noticed,"  says  he,  "  that  the  estab- 
lishment of  Courts  of  Equity  has  obtained  throughout 
the  whole  system  of  our  judicial  polity ;  and  that  most 
of  the  inferior  branches  of  that  system  have  their 
peculiar  Courts  of  Equity,  the  Court  of  Chancery  as- 
suming a  genenil  jurisdiction  in  cases  not  within  the 
bounds,  or  beyond  the  powers  of  inferior  jurisdictions. 
The  principal  of  the  inferior  jurisdictions  in  England  are 
those  of  the  Counties  Palatine  of  Chester,  Lancaster, 
and  Durham;  the  Courts  of  Great  Session  in  Wales; 
the  Courts  of  the  two  Universities  of  Oxford  and  Cam- 
bridge; the  Courts  of  the  City  of  London ;  and  of  the 
Cinque-ports.  These  are  necessarily  bounded  by  the 
locality,  either  of  the  subject  of  the  suit,  or  of  the 
residence  of  the  parties  litigant.  Where  those  cir- 
cumstances occur,  which  give  them  jurisdiction,  they 
have  exclusive  jurisdiction  in  matters  of  Equity,  as 
well  as  matters  of  law;  and  they  have  their  own 
peculiar  Courts  of  appeal,  the  Court  of  Chancery  as- 
suming no  jurisdiction  of  that  nature,  although  it  will 
in  some  cases  remove  a  suit  l)efore  the  decision  into 
the  Chancery  by  writ  of  certiorari.  When,  therefore, 
it  appears  on  the  face  of  a  Bill,  that  another  Court  of 
Equity  has  the  pro|>er  jurisdiction,  either  immediately 
or  by  way  of  appeal,  the  d«rfendant  may  demur  to  the 
jurisdiction  of  the  Court  of  Chancery.     Thus,  to  a  Bill 

1  See  Baptifit  Asaoc.  p.  II:irt*ft  Executors,  4  Wheat.  R.  1 ;  2  Story  chi 
Eq.  Jurisp.  ch.  31,4  1136-1194. 


488  SQUITT   PLEADINGS.  [CH.  X 

of  appeal  and  review  of  a  decree  in  the  Court  of  the 
County  Palatine  of  Lancaster,  the  defendant  demurred ; 
because  on  the  face  of  the  Bill  it  was  apparent,  that 
the  Court  of  Chancery  had  no  jurisdiction ;  and  the 
demurrer  was  allowed.     But  demurrers  of  this  kind 
are  very  rare ;  for  the  want  of  jurisdiction  can  hardly 
appear  upon  the  face  of  the  Bill,  at  least  so  conclusive- 
ly, as  is  necessary  to  deprive  the  Chancery,  a  Court  of 
general  jurisdiction,  of  cognizance  of  the  suit.     And 
a  demurrer  for  want  of  jurisdiction,  founded  on  locality 
of  the  subject  of  the  suit,  which  alone  can  exclude  the 
jurisdiction  of  the  Chancery  in  a  matter  cognizable  in 
a  Court  of  Equity,  has  even  been  treated  as  informal 
and  improper.     This,  however,  can  only  be  considered 
as  referring  to  cases,  where  circumstances  may  give 
the  Chancery  jurisdiction,  and  not  to  cases,  where  no 
circumstances  can  have  that  effect.     Thus,  the  Coun- 
ties Palatine,  having  their  peculiar  and  exclusive  Courts 
of  Equity  under  certain  circumstances,  which  will  be 
more  fully  considered  in  another  place,  the  Court  of 
Chancery  will  not  interfere,  when  all  those  circum- 
stances attend  the  case,  and  they  are  shown  to  the 
Court.     Though,  if  those  circumstances  are  not  shown, 
or  if  they  are  not  shown  in  proper  time,  and  the  de- 
fendant, instead  of  resting  upon  them,  and  declining 
the  jurisdiction,  enters  into  the  defence  at  large,  the 
Court,    having  general  jurisdiction,  will   exercise   it. 
But  where  no  circumstance  can  give   the  Chancery 
jurisdiction,  as  in  the  case  alluded  to  of  a  Bill  of  ap- 
peal and  review  of  a  decree  in  a  County  Palatine,  it 
will  not  entertain  the  suit,  even  although  the  defendant 
does  not  object  to  its  deciding  on  the  subject."  ^ 


^  Mitf.  Eq.  PI.  by  Jeremy,  151-153,  and  cases  there  cited;  Cooper, 
Eq.  PL  140,  141, 160,  161,  262;  Lord  Coningsby's  case,  9  Mod.  95. 
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^  488,  Where  the  defence  intended  to  be  made  is, 
that  another  Court  of  Equity  has  jurisdiction  of  the 
case,  it  should  be  taken  by  demurrer,  if  it  appears  on 
the  face  of  the  Bill ;  or,  if  it  does  not  appear  on  the 
face  of  the  Bill,  by  plea ;  for  in  some  cases,  if  the  ob- 
jection is  not  thus  taken  in  liminej  it  will  not  avail  the 
party  to  insist  upon  it  at  the  hearing.^ 

^  489.  In  general,  the  fact,  that  the  property  is  not 
within  the  jurisdiction,  constitutes  no  bar  to  a  proceed- 
ing in  a  Court  of  Equity,  if  the  person  is  within  the 
jurisdiction ;  for  a  Court  of  Equity  acts  upon  the  per- 
son ;  or,  to  use  the  appropriate  phrase,  Mquilas  agit  in 
personam.^  But  questions  may  arise  under  a  Bill  re- 
specting funds,  or  other  things,  in  a  foreign  country, 
80  purely  local,  that  a  Court  of  Equity  in  another  coun- 
try might  very  properly  decline  to  interfere,  and  remit 
it  to  the  domestic  forum.' 

^  400.  Fourthly  ;  That  some  other  Court  possesses 
the  proper  jurisdiction.  This  objection  is  not  con- 
fined to  cases  cognizable  in  Courts  of  Common  Law ; 
but  it  may  arise  in  cases,  where  another  Court  has  an 
exclusive  jurisdiction  ;  or  a  competent,  although  not  an 
exclusive  jurisdiction ;  or  a  mixed  jurisdiction,  em- 
bracing the  subject-matter.^  Where  the  jurisdiction  is 
exclusive,  it  is  clear,  (as  the  term  imports,)  that  no 
jurisdiction  can  attach  in  Equity.  Thus,  for  example, 
(as  we  have  seen,)  Courts  of  Equity  will  not  enter- 
tain suits  respecting  the  validity  of  wills  of  personal 


>  Trelawney  v.  Williams,  2  Vera.  4B4 ;  MiU'.  Eq.  PI.  by  Jeremy,  153 ; 
Cooper,  Eq.  PI.  100- 16-2. 

S  Roberdcau  v.  Rous,  1  Atk.  r>13;  Massio  v.  Watts,  0  Cranch,  118, 
158;  9  Story  on  Kc).  Jurisp.  ^  713.  711. 

'  Massie  v.  Watts,  6  Cranch,  158;  Robcniean  v.  Rous,  I  Atk.  544  , 
Miif.  Eq.  PI.  by  Jeremy,  152,  153;  Earl  of  Derby  r.  Dukeof  Athol,  I 
Ves.  903-905;  Mead  v.  Merritt,  2  Paige,  R.  402. 

«  Mitf.  Eq.  PI.  by  Jeremy,  125,  126 ;  Cooper,  Eq.  PI.  196,  127. 

EQ.  PL.  62 
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estate,  as  the  exclusive  cognizance  thereof  belongs  to 
the  Ecclesiastical  Courts  in  England,  and  in  America 
to  the  Probate  and  other  Courts  exercising  the  like 
jurisdiction.*  But,  in  other  cases,  if  any  other  Court 
of  ordinary  jurisdiction  is  competent  to  decide  upon 
the  same  subject-matter,  whether  its  jurisdiction  be 
exclusive  or  not,  a  demurrer  to  a  Bill  in  Equity  will 
generally  hold;  for,  under  such  circumstances,  there 
being  a  full  remedy  elsewhere,  the  interference  of  a 
Court  of  Equity  is  wholly  unnecessary.  Thus,  if  the 
subject-matter  is  within  the  jurisdiction  of  a  Court  of 
Admiralty,  or  of  a  Court  of  Prize,  or  of  a  Court  of 
Bankruptcy,  or  of  an  Ecclesiastical  Court,  it  cannot 
ordinarily  be  entertained  in  a  Court  of  Equity.* 

^  491.  There  are,  indeed,  some  few  cases,  in  which 
Courts  of  Equity  maintain  a  concurrent  jurisdiction  ; 
such,  for  example,  as  in  cases  of  tithes,  and  the  dispo- 
sition of  the  personal  effects  of  persons  dying  testate 
or  intestate,  in  which  they  have  assumed  a  concurrent 
jurisdiction  with  the  Ecclesiastical  Courts,  as  far  as 
the  jurisdiction  of  the  latter  extends.  But  in  these 
cases,  and  cases  of  a  like  nature,  the  jurisdiction  is 
mainly  founded  upon  the  consideration,  that  the  reme- 
dy in  Equity  is  more  complete,  and  sometimes  the 
only  effectual  remedy  for  the  grievance.^ 

^  492.  There  is  a  peculiar  class  of  cases  in  Ameri- 
ca, which  may  give  rise  to  an  objection  to  the  jurisdic- 
tion, founded  solely  upon  the  limited  powers  of  the 
Court  of  Equity  over  the  parties,  and  altogether  inde- 
pendent of  the  subject-matter  of  the  Bill.     Under  the 

1  Ibid.  ;  Ante,  §474. 

S  Mitf.  Eq.  PI.  by  Jeremy,  125,  126;  Cooper,  Eq.  PI.  126-128;  Id. 
119;  Id.  162;  The  Ship  Noysorahed,  7  Ves.  593. 

3  Mitf.  Eq.  PI.  by  Jeremy,  125,  126,  136  ;  Cooper,  Eq.  PI.  127,  128 ; 
1  Story  on  Eq.  Jurisp.  §  589-608. 
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Constitution  and  laws  of  the  United  States,  the  Cir- 
cuit Courts  have,  with  few  exceptions,  jurisdiction  only 
in  suits  between  citizens  of  diflferent  States.  And 
this  has  been  construed  to  require,  that  all  the  parties 
on  each  side  of  the  record  should  be  citizens  of  dif- 
ferent States ;  and  should  be  expressly  averred  to  be 
80  in  the  Bill.^  If  there  be  not  such  an  averment,  the 
objection  will  be  fatal  to  the  suit  in  every  stage  of  the 
proceedings;  and  it  may  be  taken  advantage  of  by 
way  of  demurrer  ;  as  the  Court  will  not  take  jurisdic- 
tion over  the  parties,  or  the  cause,  unless  it  is  apparent 
upon  the  face  of  the  proceedings.* 

§  493.  In  the  next  place,  as  to  demurrers  to  the 
person.  These  are  either,  (1.)  That  the  plaintiff  is 
not  entitled  to  sue,  by  reason  of  some  personal  disa- 
bility; or,  (2.)  That  the  plaintiff  has  no  title  to  the 
character,  in  which  he  sues.^  Each  of  these  objections 
is  somewhat,  although  not  altogether,  analogous  in  its 
nature  to  a  plea  in  almtement  at  the  Common  Law;^ 
and  whenever  it  is  apparent  upon  the  face  of  the  Bill, 
it  is  the  pro()er  subject  of  a  demurrer. 

^  494.  And,  first,  as  to  the  personal  disability  of  the 
plaintifE  If  an  infant,  or  a  married  woman,  or  an 
idiot,  or  a  lunatic,  exhibiting  a  Bill,  appear  u|)on  the 
face  of  it  to  be  thus  incapiible  of  instituting  a  suit 
alone,  and  no  next  friend  or  committee  is  named  in 
the  Bill,  the  defendant  may  deinur.^  But  if  the  inca- 
pacity does  not  ap|Muir  u|)on  the  face  of  the  Bill,  the 

'  Ante,  {  26,  note,  .iiid  caaeN  there  cited;  Jackson  v.  AHliton,  H  Pe- 
ters, R.  MS.  But  Bce  Iioumille,  &c.,  Railroad  Company  r.  Stftson, 
9  How.  Sup.  Ct.  R.     Sec  aUo  I>ord  ('oningsby's  caar,  0  Mo<l.  95. 

>  Ibid. 

*  Cooper,  Fa\.  PI.  119,  ir»3,  101;  Mitf.  Va\.  PI.  by  Jeremy,  la3;  Haro 
onDiacuT.  rJI-PJ3. 

«  Cooper,  Kii.  PI.  ir»3. 

^  Mitf.  Rq.  PI.  by  Jeremy,  153,  154. 
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defendant  must  take  advantage  of  it  by  plea.  This 
objection  extends  to  the  whole  Bill;  and  advantage 
may  be  taken  of  it,  as  well  in  the  case  of  a  Bill  for 
discovery  merely,  as  in  the  case  of  a  Bill  for  relief.^ 
For  the  defendant,  in  a  Bill  for  a  discovery  merely, 
being  always  entitled  to  costs  after  a  full  answer,  as  a 
matter  of  course,  would  be  materially  injured  by  being 
compelled  to  answer  a  Bill,  exhibited  by  persons,  whose 
property  is  not  at  their  own  disposal,  and  who  are, 
therefore,  incapable  of  paying  the  costs.* 

^  495.  Upon  similar  grounds,  if  an  uncertificated 
bankrupt  should  sue  in  Equity  for  property,  which  had 
clearly  passed  to  his  assignees,  and  that  fact  should 
appear  upon  the  face  of  the  Bill,  it  would  ordinarily  con- 
stitute a  good  ground  for  a  demurrer.^  Circumstan- 
ces, indeed,  might  exist,  which  might  sustain  the  Bill ; 
such  as  an  allegation  of  fraud  and  collusion  between 
the  assignees  and  the  defendant,  and  a  refusal  on  their 
part  to  allow  the  suit,  and  a  title  in  the  bankrupt  to  a 
clear  surplus.* 

§  496.  Secondly ;  The  defect  of  the  title  of  the 
plaintiff  to  the  character,  in  which  he  sues.  It  has 
been  sometimes  considered,  that  this  objection  is  the 
proper  subject  of  a  plea,  and  not  of  a  demurrer.  But 
there  seems  no  ground  to  sustain  the  proposition, 
where  the  objection  positively  appears  (which  can 
rarely  be  the  case)  upon  the  face  of  the  Bill.*     Thus, 

1  Ibid. 

9  Mitf.  Eq.  PI.  by  Jeremy,  153,  154.  See  Wartnaby  v.  Wartnaby, 
Jac.  R.  377.  In  cases  of  this  sort,  Courts  of  Equity  will,  on  motion, 
often  direct  the  Bill  to  be  taken  off  the  file,  as  improperly  commenced. 

3  Benfield  v.  Solomons,  9  Ves.  77;  Cooper,  Eki-  PL  163,  164. 

*  Benfield  r.  Solomons,  9  Ves.  77;  Barton  v.  Jayne,  7  Sim.  R,  24; 
Saxton  V.  Davis,  18  Ves.  72;  Lautour  v.  Holcombe,  8  Sim.  R.  76,  84; 
Kaye  v.  Fosbrooke,  8  Sim.  R.  28 ;  Tarlton  v.  Ilornsby,  1  Younge  & 
Coll.  172,  188,  189;  Post,  §  516,  726. 

5  Cooper,  Eq.  PI,  164. 
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for  example,  if  it  should  appear  upon  the  face  of 
the  Billy  that  the  plaintiff  sued  as  administrator 
in  virtue  of  the  grant  of  an  administration  in  a  foreign 
country,  the  objection  might  be  taken  by  demurrer ; 
for  it  is  clear,  that  the  plaintiff  has  no  right,  under  that 
administration,  to  sue  in  our  Courts.^ 

^  497.  So,  if  a  voluntary  association  of  persons,  not 
incorporated,  should  affect,  by  their  Bill,  to  sue  in  the 
style  and  character  of  a  corporate  body,  the  Bill  would 
be  demurrable  on  that  very  account,  if  the  objection 
appeared  upon  the  face  of  it;  for  it  is  the  exclusive 
prerogative  of  the  Government  to  create  corporations, 
and  invest  them  with  the  powers  of  suing,  as  such,  by 
their  corporate  name.^  Therefore,  where  some  of  the 
members  of  a  lodge  of  freemasons  brought  a  Bill 
against  others  for  the  delivery  up  of  certain  specific 
chattels,  in  which  Bill  there  was  mention  made  of  their 
laws  and  constitution,  and  the  original  charter,  by 
which  they  were  constituted,  and  a  great  affectation 
of  a  corporate  character,  a  demurrer  was  allowed;  be- 
cause the  Court  will  not  permit  persons,  who  can  only 
sue  as  partners,  to  sue  in  a  corporate  character ;  and 
upon  principles  of  public  policy,  the  Courts  of  the 
country  do  not  sit  to  determine  upon  charters  granted 
by  persons,  who  have  not  the  prerogative  to  grant 
charters.' 

^  498,  Where  the  plaintiff  in  a  Court  of  Law  is  a  fic- 
titious person,  the  defendant  may  plead  it  in  abatement. 


*  Story  on  Conflict  of  Uwh,  5  512-518;  Mitf.  Eq.  PI.  by  Jeremy, 
155;  Tourton  v.  Flower,  3  P.  Will.  309;  Cooikjf,  Eq.  PI.  IfiO,  170; 
Wyatt,  Pr.  Reg.  Ifif),  HVr».  I/>nl  Ucdrsdale  has  fully  expounded  lhi» 
doetrine  in  the  pamafre  already  cited  in  §  260. 

*  Lloyd  V.  lioarinjj,  ft  Vch.  773 ;  Cullcn  v.  Duke  of  Quecnaberry,  cited 
ibid.  777;  Cooper,  V/\.  PI.  164 ;  1  Bro.  Ch.  R.  101. 

*  Ibid.     See  UWngaton  v.  Lynch,  4  John.  Ch.  R.  573,  596. 
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But  ia  Equity  a  different  and  more  summary  course 
is  adopted  ;  and,  upon  motion,  the  Court  will  direct  a 
stay  of  the  proceedings,  or  the  Bill  to  be  taken  oflf  the 
file,  and  will  order  the  solicitor  to  pay  the  costs,  for  his 
contempt  in  instituting  the  suit.^  So,  if  the  name  of 
a  plaintiff  should  be  used  without  his  authority,  a  similar 
course  would  be  pursued.^ 

^  499.  We  come,  in  the  next  place,  to  the  consid- 
eration of  demurrers  to  the  matter  of  the  Bill,  either 
as  to  its  substance,  or  as  to  its  form.  Some  of  the 
objections  under  this  head  have  been  already  discussed, 
in  our  examination  of  the  proper  form  and  structure  of 
Bills.  But  a  concise  review  of  the  whole  subject  seems 
indispensable  in  this  place  to  a  full  exposition  of  the 
nature  and  operation  of  demurrers,  as  to  the  substance, 
and  as  to  the  form  of  Bills. 

^  500.  And  first,  as  to  demurrers  to  the  substance, 
of  Bills.  One  of  the  objections,  which  may  thus  be 
taken,  is,  that  the  value  of  the  subject  of  the  suit  is  too 
trivial  to  justify  the  Court  in  taking  cognizance  of  it ; 
or,  as  the  phrase  usually  is,  that  the  suit  is  unworthy 
of  the  dignity  of  the  Court.^  The  true  ground  of  this 
objection  is,  that  the  entertainment  of  suits  of  small 
value  has  a  tendency,  not  only  to  promote  expensive 
and  mischievous  litigation,  but  also  to  consume  the 
time  of  the  Court  in  unimportant  and  frivolous  contro- 
versies, to  the  manifest  injury  of  other  suitors,  and  to 
the  subversion  of  the  public  policy  of  the  land.*  Courts 
of  Equity  sit  to  administer  justice  in  matters  of  grave 
interest  to  the  parties,  and  not  to  gratify  their  passions, 

A  Cooper,  Eq.  PI.  165. 

2  Cooper,  Eq.  PI.  165  ;  Titterton  v,  Osborne,  1  Dick.  350;  Dundas  v, 
Dutens,  1  Ves.  jr.  196. 

3  Cooper,  Eq.  PI.  165. 

4  Moore  v.  Lyltle,  4  John.  Ch.  R.  183. 
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or  their  curiosity,  or  their  spirit  of  vexatious  litigation. 
In  England,  the  rule  of  the  Courts  of  Equity  is,  not 
to  entertain  a  Bill  under  the  value  of  ten  pounds  ster- 
ling, or  forty  shillings  per  annum  in  land,  except  in 
special  cases,  such  as  in  cases  of  charity,  in  cases  of 
fraud,  and  in  cases  of  Bills  to  establish  a  right  of  a 
permanent  and  valuable  nature ;  such  as  in  the  case  of 
six  shillings,  claimed  to  be  due  as  an  Easter  offering, 
or  of  a  perpetual  rent  charge  of  five  shillings.^ 

^  601.  The  rule  itself  seems  to  have  l)een  of  great 
antiquity  in  the  Court  of  Chancery.  It  may  be  dis- 
tinctly traced  back  to  our  earliest  Reports ;  and  it  is 
promulgated  in  a  formal  manner  in  the  Ordinances  of 
Lord  Bacon,  wherein  is  declared,  that  ^^  all  suits  under 
the  value  of  ten  pounds  are  regularly  to  be  dismissed." ' 
The  exceptions  to  the  rule  were  probably  established 
at  a  later  date,  from  the  manifest  propriety  of  retaining 


'  Cooper,  Eq.  PI.  105;  Anon.  Bunb.  R.  17;  Fox  r.  Frost,  Rep. 
Temp.  Finch,  253  ;  Owens  v.  Smith,  Com.  R.  715  ;  I  Harris.  Ch.  Pr. 
by  Newl.  214 ;  Griffith  v.  liCwis,  4  Hro.  Pari.  Cas.  314  ;  Brace  v.  Tay- 
lor, 9  Atk.  253  ;  Mitf.  Ecj.  PI.  by  Jeremy,  110,  note  (o)  ;  Creagh  v.  Nu- 
gent, Mosel.  R.  350;  Anon.  Moscl.  R.  47;  Cocks  v.  Foley,  1  Vern. 
359;  S.  C.  1  Eq.  Abridg.  75  and  note ;  Moore  v.  Lyttle,  4  John.  Ch.  R. 
183;  Vrcdenbcrg  v.  Johnson,  llopk.  R.  112 ;  Bcames,  Ord.  in  Chan.  10 
tnd  note  (33) ;  Curs.  Cane.  9,  15,  229;  Townley  v.  Osney,  Cary,  R. 
105,  106;  East  Court  v.  Tanner,  Cary,  R.  lOG.  A  Bill  for  a  sum  be- 
neath the  dignity  of  the  Court,  may  also  be  dismissed  on  motion  ;  and 
this  is  the  mrwt  usual  way  of  proceeding  in  such  a  case.  Mosel.  H.  47  ; 
Id.  356.  If  the  defendant  should  not  take  the  objection,  either  by  demur- 
rer, or  by  motion  to  dismiss  ;  but  the  cause  should  come  on  to  a  hearing, 
and  it  should  then  ap|)ear,  that  the  sum  in  controversy  was  Ifsn  than 
£  10,  the  Court  itM'lf  may  order  the  Bill  to  be  dismiHscd  ;  for  a  Bill  may 
be,  and  often  is,  drawn  in  such  a  manner  as  to  prevent  the  defendant  from 
taking  the  objection  by  way  of  demurrer,  or  motion,  or  plea ;  and  thrre- 
fore  it  would  bo  unreaHonablo  to  deprive  him  of  the  benefit  of  it  at  the 
hearing.     2  Atk.  253;  Coo|)er,  F^i.  PI.  106. 

•  Deames,  Ord.  in  Chan.  10,  and  note  (33)  ;  Curs.  Cane.  9,  15;  1  Pr. 
Aim.  Cur,  Cane.  534 ;  Townley  r.  Osney,  Cary,  R.  105,  10<i ;  F-ast 
Court  •.  Tanner,  Cary,  R.  106  ;  Tolhill,  Trans.  80. 
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suits  io  furtherance  of  rights  of  a  permanent  nature,  in 
aid  of  charities,  and  in  suppression  of  frauds.' 

^  502.  A  similar  rule  seems  to  prevail  in  the  Courts 
of  Equity  in  America ;  or  at  least  in  those  Courts, 
which  have  been  called  upon  to  express  any  ojnnion 
upon  the  subject.  In  New  York,  this  was  the  estab- 
lished  rule  at  an  early  period  of  its  Equity  jurispru- 
dence ;  and  the  amount  has  been  recently  increased 
by  the  legislature  to  the  sum  of  one  hundred  dollars.* 

^  503.  Another  objection  which  may  be  taken  by 
demurrer  to  the  substance  of  the  Bill,  is,  that  the  plain- 
tiff has  no  interest  in  the  subject-matter,  or  no  proper 
title  to  institute  a  suit  concerning  it,  whenever  the  ob- 
jection is  apparent  on  the  face  of  the  Bill.^  If,  there- 
fore, a  plaintiff  should  found  his  right  to  an  interest  in 
lands  under  a  parol  agreement,  without  alleging  any 
circumstances  amounting  to  a  part  performance  ;  or  if 
he  should  state  a  contract  without  consideration,  which 
would  be  a  mere  nude  pact  (nudum  pactum),  a  demur- 
rer would  undoubtedly  lie.^  The  same  rule  would  lie 
to  a  Bill  for  the  redemption  of  a  mortgage,  after  a  great 
length  of  time  had  elapsed,  if  the  Bill  were  so  framed 
as  to  present  the  objection,  without  any  attendant  cir- 
cumstances to  obviate  it ;  for  in  this  and  other  like 
cases.  Courts  of  Equity  act  upon  the  analogy  of  the 
law  as  to  the  Statutes  of  Limitations ;  and  will  not 


1  Cocks  V.  Foley,  1  Vern.  359 ;  Beames,  Ord.  in  Chan.  10,  note  (33) ; 
Moore  v.  Lyttle,  4  John.  Ch.  R.  183. 

8  Vredenberg  ».  Johnson,  Hopk.  R.  112  ;  Mitchell  r.  Tighe,  Hopk.  R. 
119;  Moore  v.  Lyttle,  4  John.  Ch.  R.  183 ;  Smets  v.  Waiiams,  4  Paige, 
R.  364. 

3  Cooper,  Eq.  PI.  166,  169;  Mitf.  Eq.  PI.  by  Jeremy,  164,231 ;  Ante, 
^  260,  261 ;  Hare  on  Discovery,  41,  42,  43. 
*  Cooper,  Eq.  PI.  166,  167 ;  Cozine  v,  Graham,  2  Paige,  R.  177. 
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entertain  a  suit  for  relief,  if  it  would  be  barred  at  law.^ 
If  the  objection  does  not  appear  on  the  face  of  the 
Bill,  it  may  be  taken  hy  way  of  plea,  or  by  way  of 
answer.^ 

^  504.  Upon  a  similar  ground,  if  the  plaintiff  should 
file  his  Bill  to  secure  the  fund  to  pay  a  legacy  given  to 
a  legatee,  since  dead,  of  whom  the  plaintiff  asserts 
himself  to  be  the  next  of  kin,  a  demurrer  would  be  al- 
lowed ;  for,  as  the  next  of  kin,  he  has  no  title  to  such 
relief;  and  he  ought  to  have  taken  out  administration 
upon  the  estate  of  the  legatee.' 

^  505.  To  the  same  head  may  be  referred  the  com- 
mon case,  where  a  Bill  does  not  show  any  Equity  in 
the  plaintiff  to  the  relief,  which  he  seeks.  Thus,  for 
example,  if  a  Bill  should  be  brought  by  one  creditor 
against  another,  to  deprive  him  of  a  priority,  which  he 
had  lawfully  obtained  without  any  fraud,  a  demurrer 
would  lie ;  for,  in  such  a  case,  there  is  no  ground  for 


^  Cooper,  Eq.  PI.  UM  ;  Mitf.  Fa\.  PI.  by  Jeremy,  212,  and  note  (c)  ; 
Post,  4  751 ;  Aggas  v.  Pickcrell,  3  Atk.  225  ;  Hardy  v.  Reeves,  4  Ves. 
479;  Deioratne  r.  Browne,  3  Bro.  Ch.  R.  633,  and  Mr.  Belt's  note  (1)  ; 
Foster  V.  Hodgson,  19  Ves.  IBO;  Horenden  v.  Lord  Annesley,2  Sch.  & 
Lefr.  037;  Hoare  v.  Peck,  6  Sim.  R.  51 ;  Freake  v.  Cranefeldt,  3  Mylne 
ft  Cnig,  R.  499;  Fyson  v.  Pole,  3  Younge  &  Coll.  266 ;  Humbert  v. 
Reeior,  Ac.,  ofTrinity  Church, 7  Paige,  R.  195;  Van  Hook  v.  Whitlock, 
7  Paige,  R.  373;  Coster  v.  Murray,  5  John.  Ch.  R.  521.  Lord  Redea- 
dale,  in  his  text,  has  said,  that  it  has  been  considered,  that  a  defence, 
founded  on  length  of  time,  though  apparent  on  the  face  of  the  Bill,  with- 
out any  eireumstance  stated  to  av^it,  cannot  generally  be  made  by  de- 
murrer. In  to  doing,  he  seems  to  hare  followed,  what  appeared  at  the 
time,  when  he  wrote  his  Treatise,  to  bo  the  prevailing  course  of  authority. 
And  he  has  illustrated  the  position  by  an  accurate  statement  of  what  was 
dseided  by  Lord  Thurlow  in  Deloraine  v.  Browne,  3  Bro.  Ch.  R.  633. 
But  the  eoDtrary  doctrine  is  now  fully  established  by  the  authorities  above 
cited;  and  especially  by  liord  Redesdale'a  own  judgment  in  Hovenden  v. 
Anncsley,  3  Sch.  &  I.efr.  636-638;  Ante,  §  484. 

*  Post,  i  751,  813. 

3  Brown  «.  Dudbridge,  2  Bro.  Ch.  R.  322 ;  Cooper,  Eq.  PI.  171. 

EQ.    PL.  63 
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a  Court  of  Equity  to  interfere  ;  since  all  the  creditors, 
under  such  circumstances,  stand  upon  an  equality  of 
right ;  and  then  the  maxim  prevails,  Qui  prior  est  in 
tempore  J  potior  est  in  jure  j  as  well  as  the  maxim,  that 
where  the  Equity  is  equal,  the  law  shall  prevail.* 

^  506.  So,  where  the  plaintiff,  in  his  Bill,  stated 
himself  to  be  the  devisee  of  an  estate  purchased  by 
the  testator,  and  then  subject  to  a  mortgage ;  and  al- 
leged, that  the  mortgage  debt  was  the  debt  of  the 
testator,  he  having  purchased  it  subject  to  the  mort- 
gage, and  having  covenanted  to  indemnify  the  vendor 
therefrom;  and  the  Bill  prayed,  that  the  personal 
estate  should  exonerate  the  devised  estate  by  pajring 
the  mortgage,  a  demurrer  was  allowed  ;  for  it  was  ap- 
parent upon  the  face  of  the  Bill,  that  the  debt  was  not 
the  personal  debt  of  the  testator ;  and  there  was  no 
allegation  that  he  had  ever  had  any  communication 
with  the  mortgagee,  or  had  done  any  act  to  transfer  the 
debt  from  the  estate  to  himself;  and,  therefore,  there 
was  no  Equity  for  the  real  estate  to  be  relieved  of  the 
incumbrance  out  of  the  personal  assets.^ 

^  507.  The  foregoing  cases  are  properly  illustrations 
of  the  defect,  either  of  an  original  title,  or  of  a  present 
title,  to  institute  the  suit,  although  the  party  had  (strict- 
ly speaking)  an  interest  in  the  subject-matter.  The 
like  principle  will  apply  to  all  cases  of  a  claim,  which 
the  plaintiff  seeks  to  enforce,  and  which  is  unlawful,  or 
against  the  policy  of  the  law ;  for  in  such  a  case,  there 
is  a  defect  of  title  to  maintain  the  suit.     Thus,  for  ex- 

1  Cooper,  Eq.  PI.  167,  168;  The  King  v,  Blatchford,  1  Anst.  R.  162; 
Phillips  V.  Shaw,  8  Ves.  241 ;  1  Story  on  Eq.  Jarisp.  §  57,  58. 

»  Tweedell  v.  Tweedell,  2  Bro.  Ch.  R.  101,  152;  Butler  v.  Butler,  5 
Ves.  535 ;  Earl  of  Oxford  v.  Lord  Rodney,  14  Ves.  417;  1  Story  on  Eq. 
Jurisp.  §  571,574,576;  Cumberland  v.  Coddrington,  3  John.  Ch.  R. 
229;  Cooper,  Eq.  PI.  168,  169  ;  Waring  v.  Ward,  7  Ves.  332. 
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ample,  a  Bill  to  recover  money,  which  has  been  ex- 
pended for  the  maintainance  of  a  suit  or  controversy 
of  a  third  person ;  or  to  recover  a  premium  for  using 
influence  to  procure  for  the  party  an  oifice  of  trust 
under  Government;  or  to  enforce  a  marriage  brokage 
bond ;  or  to  enforce  a  contract  founded  in  moral  turpi- 
tude or  depravity ;  would  be  demurrable  on  the  ground 
oi  its  illegality  or  immorality.^ 

^  508.  The  want  of  interest  of  the  plaintiff  in  the 
sul^ect-matter  of  the  suit  is  equally  fatal  upon  demur- 
rer. Of  this  point,  some  examples  have  been  already 
adduced  under  a  former  head.^  But  other  illustrations 
of  it  may  be  derived  from  the  authorities.  Thus, 
where  the  plaintiff  claimed  an  estate  under  a  will, 
and  it  was  apparent  upon  the  Bill,  as  set  forth  by  the 
plaintiff*  himself,  that  he  had  no  title,  a  demurrer  was 
allowed.^  So,  where  the  Protestant  next  of  kin,  in 
England,  claimed  a  rent  charge  settled  on  a  Papist  on 
her  marriage,  a  demurrer  was  allowed ;  for  the  plain- 
tiff* evidently  had  no  title  to  the  thing,  which  he  de- 
manded by  the  Bill,  the  Papist  being,  by  the  then 
British  statutes,  incapable  of  taking  by  purchase,  and 
the  rent  charge  being,  therefore,  utterly  void.^ 

§  509.  And  the  want  of  interest  is  not  only  a  good 
cause  of  demurrer  in  the  case  of  a  sole  plaintifT;  but 
if  the  suit  is  joint,  a  want  of  interest  in  either  of  tlie 
plaintiffs  is  equally  fatal.'     Thus,  for  example,  if  the 


»  Cooper,  Eq.  PI.  171-173;  Milf.  Eq.  PI.  by  Jeremy,  157;  1  Story 
oo  Equity  Jurisp.  $  294-298. 

*  Anto,  f  260,  261,  318;  Mitf.  Eq.  PI.  by  Jeiemy,  155,  156;  Cooper, 
Eq.  PI.  171,  173;  Haro  on  Dibcot.  79-83. 

'  Brownsword  v.  Edw&rdi,  2  Yes.  247;  Mitf.  Vq.  PI.  by  Jeremy,  154  ; 
Cooper,  Eq.  PI.  167,  16H ;  Ikech  v.  Criell,  Prec.  Ch.  588.  Sec  also 
Parker  «.  Feamley,  2  Sim.  6l  Stu.  592. 

«  Mitf.  Eq.  PI.  by  Jeremy,  154;  Michaux  «.  Grove,  9  Atk.  210. 

ft  Ante,  $  931,  239,  933,  237,  249 ;  Poet,  $  641,  544 ;  Clarkaoo  v.  De 
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)  ■■ 

inventor  of  a  medicine  should  sue  jointly  with  the  party, 
who,  as  his  agent,  prepared  the  medicine,  but  who  had 
no  interest  in  the  invention,  and  should  pray  for  an  in- 
junction and  account  for  a  violation  of  his  right,  by 
imitating  the  labels  and  seals  afiSxed  to  the  medicines, 
a  demurrer  would  hold ;  for  upon  such  a  Bill  the  plain- 
tiffs, praying  joint  relief,  would  not  be  entided  to  it.^ 
So,  if  a  bankrupt  should  sue  with  others,  after  he  had 
been  declared  a  bankrupt,  in  regard  to  property  or  rights 
vested  in  his  assignees,  the  like  rule  would  apply.^ 

^  510.  Upon  a  similar  ground,  if  two  plaintifl^  should 
sue,  and  the  Bill  should  allege,  that  the  tide  was  in 
one  or  the  other  of  them,  in  the  alternative,  it  would 
be  demurrable ;  for  not  only  is  such  an  allegation  ob- 
jectionable on  account  of  uncertainty;  but  also,  be- 
cause it  shows,  that  there  must  necessarily  be  a  mis- 
joinder of  one  or  the  other  of  the  plaintiffs.^  But  a  mere 
scintilla  juris  in  one  of  the  plaintiffs,  as,  for  example, 
a  naked  title  in  a  trustee  to  serve  a  mere  power  of  ap- 
pointment, will  be  sufficient  to  justify  making  him  a 
plaintiff  for  the  purposes  of  the  trust  with  the  other 
persons  in  interest.'* 


Peyster,  3  Paige,  R.  336;  Denton  v.  Davis,  1  Moore,  Privy  Cooncil  R. 
41,  42;  Foot  v.  Bessant,  3  Younge  &  Coll.  320,  325. 

i  Delondre  v.  Shaw,  2  Sim.  R.  237 ;  Page  v.  Townsend,  2  Sim.  R. 
395;  King  of  Spain  v.  Machado,  4  Ruse.  R.  225  ;  Cuffr.  Platell,  4  Russ. 
R.  242  ;  Ante,  §  232  ;  Clarkson  v.  De  Peyster,  3  Paige,  336  ;  Makepeace 
r.  Haythorne,  4  Russ.  R.  244 ;  Cholmondeley  r.  Clinton,  1  Turn.  &  Russ. 
116. 

9  Makepeace  v.  Haythorne,  4  Russ.  R.  244 ;  Ante,  §  495 ;  Post,  §  726. 
As  to  how  and  when  a  misjoinder  of  a  party  may  be  taken  advantage  of, 
see  Ante,  §  237,  283 ;  Post,  §  541,  544. 

3  Cholmondeley  v,  Clinton,  1  Turn.  &  Russ.  116. 

*  Gething  v.  Vigurs,  V.  C.  (England)  November  8,  1836.  See  also 
Rhodes  V.  Warburton,  6  Sim.  R.  617,  where  the  legatees  of  a  testator  were 
joined  as  plaintifls  with  the  executor,  in  suing  for  a  debt  due  to  his  estate; 
and  the  Bill  was  held  not  demurrable.  On  that  occasion,  the  Vice-Chan- 
cellor  said ;  **  Legatees  cannot  file  a  Bill  against  a  debtor  to  the  testator *8 
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511.  But  if  the  plaintiff  shows  a  complete  title,  al- 
though a  litigated  one,  or  one,  that  may  be  litigated,  it 
will  be  sufficient  to  sustain  the  Bill.^  Thus,  if  an  ex- 
ecutor has  obtained  a  probate  of  the  will,  it  is  conclu- 
sive as  to  his  title  to  sue,  even  though  fraud  should  be 
alleged  in  obtaining  it ;  for  the  fraud  is  inquirable  only 
in  die  proper  Ecclesiastical  Court,  or  other  probate 
tribunal,  in  a  suit  there  instituted  to  repeal  the  pro- 
bate.^ The  principle  would  be  the  same,  even  if  it 
were  alleged  in  the  Bill,  that  the  testator  was  a  lunatic 
at  the  time  of  making  the  will ;  for  the  jurisdiction  be- 
longs to  another  forum  to  try  that  question.'  So,  if  an 
administrator  should  bring  a  Bill  for  discovery  of  the 
personal  estate,  it  would  be  no  defence  to  the  suit, 
that  the  administration  was  now  in  litigation  upon  a 
suit  in  the  proper  Court  to  repeal  it ;  for  the  plaintiff 
has  a  present  title,  which  is  good,  at  least  until  the 
litigation  is  determined.^ 

^  512.  And  although  (as  we  have  seen)  the  want  of 
a  tide  in  the  plaintiff  is  fatal;  yet,  if  a  doubtful  title 
only  is  shown,  it  will  be  sufficient  to  support  a  Bill, 
which  seeks  the  assistance  of  the  Court  to  preserve  the 
property  in  dispute,  pending  a  litigation.*     Therefore, 


estate,  unless  there  is  collusion  between  the  executor  and  the  debtor. 
But  if  the  executor  chooses  to  make  the  lef^atees  co-plaintifTs  with  him,  I 
do  not  think,  that  superfluity  renders  the  record  not  sustainable.  Persons 
are  brought  here,  who  are  not  necessary  parties  to  the  suit.  But  it  is  not 
so  iojorious,  as  to  make  the  Bill  not  sustainable.  It  is  not  an  objection, 
that  a  defendant  can  take.** 

I  Mltf.  £q.  PI.  by  Jeremy,  157 ;  Ante,  §  318. 

•  Cooper,  Eq.  PI.  170;  Griffith  v.  Hamilton,  12  Ves.  898,  307;  Gaines 
and  wife  v.  Chew,  2  How.  Sup.  Ct.  R.  — .  But  see  Bamesley  v.  Powel, 
1  Vea.  884,  888 ;  Jones  v.  Frost,  Jac.  R.  466. 

«  Cooper,  Va\.  PI.  170. 

<  Cooper,  Eq.  PI.  170 ;  Wright  v.  Black,  I  Vern.  106,  107 ;  Mitf.  ¥V[. 
PI.  by  Jeremy,  157. 

&  Mitf.  Eq.  PI.  by  Jeremy,  157 ;  Cooper,  Eq.  PI.  171. 
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where  a  suit  was  pending  in  an  Ecclesiastical  Court, 
touching  the  right  of  representation  to  a  person  de* 
ceased,  a  demurrer  by  one  of  the  parties  to  that  suit, 
who  had  possessed  himself  of  the  personal  estate  of  the 
deceased,  to  a  Bill  for  an  account,  filed  by  the  other 
party,  was  overruled,*  The  ground  of  this  decision 
seems  to  have  been,  the  deficient  power  of  the  Eccle- 
siastical Court  for  securing  the  property,  whilst  the 
suit  was  there  depending ;  and  the  doubt,  as  to  the 
title  of  the  parties,  was  the  very  ground  of  the  applica- 
tion to  a  Court  of  Equity, 

^  513.  Another  objection,  which  may  be  taken  by 
demurrer  to  the  substance  of  the  Bill,  is,  that,  although 
the  plaintiff  has  an  interest  in  the  subject-matter  of 
the  suit,  and  a  title  to  institute  a  suit  concerning  it ; 
yet  he  has  no  right  to  call  upon  the  defendant  to  an- 
swer his  demand.^  This  objection  firequendy  arises 
from  the  want  of  privity  between  the  parties.  But  it 
is  not  necessarily  confined  to  such  cases ;  nor  indeed 
does  it  apply  to  all  cases,  where  there  is  a  want  of 
privity.^ 

^  514.  In  the  common  course  of  things,  (as  we  have 
seen,^)  a  creditor  or  legatee  is  compellable  to  sue  the 
executor  for  satisfaction  of  his  debt  or  legacy.  But  in 
such  a  suit  he  cannot  ordinarily  make  a  debtor  of  the 


1  Mitf.  Eq.  PL  by  Jeremy,  167,  158;  Cooper,  Eq.  PI.  171;  Phippstr. 
Steward,  1  Atk.  286.     See  also  Morgan  v.  Harris,  2  Bro.  Ch.  R.  121. 

2  Mitf.  Eq.  PI.  by  Jeremy,  158;  Ante,  ^  227,  266. 

3  Cooper,  Eq.  PI.  174;  Id.  142;  Tollett  v,  Tollett,  Ambl.  R.  194; 
Hawkins  v.  Kelly,  8  Ves.  308;  1  Mont.  Eq.  PI.  44,  45,  115;  Hare  on 
Discov.  105-109.  In  cases  of  contribution,  there  is  often  a  want  of 
privity ;  and  yet  a  Bill  will  lie  against  a  party,  who  is  bound  to  contrib- 
ute ;  as,  for  example,  in  cases  of  contribution  of  different  shippers  in  the 
case  of  a  general  average.  1  Story  on  Equity  Jurisp.  §  490,  491 ;  Id. 
§483-490. 

*  Ante,  §  262 ;  1  Mont.  Eq.  PI.  45,  46. 
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estate  a  party ;  for,  although  the  plaintiff  in  such  suit 
has  an  interest  in  the  testator's  estate,  and  has  a  right 
to  have  it  applied  to  answer  his  demands ;  yet  he  has 
DO  right  to  institute  a  suit  against  the  debtors  for  the 
purpose  of  compelling  them  to  pay  their  debts  in  sat- 
isfaction of  his  demands ;  for  there  is  no  privity  be- 
tween such  creditor  and  the  debtors.^  But  a  special 
case  may  exist,  in  which  such  relief  would  be  given ; 
as,  for  example,  where  there  is  collusion  between  the 
executor  and  the  debtors ;  or  where  the  executor  is 
insolvent.^ 

^  515.  For  the  same  reason,  if  a  debtor  has  con- 
veyed his  property  in  trust  for  the  benefit  of  his  cred- 
itors, the  latter  cannot  ordinarily  maintain  any  suit 
touching  the  property ;  but  the  suit  should  be  in  the 
name  of  the  trustee.'  Thus,  for  example,  if  a  mort- 
gagor should  make  a  conveyance  in  trust  for  the  bene- 
fit of  his  creditors,  the  trustees,  and  not  any  of  the 
creditors  interested  in  the  trust,  would  be  the  proper 
parties  to  bring  a  Bill  to  redeem  the  mortgage.^  But 
if  any  special  case  can  l)e  made  out,  such  as  collusion 
between  the  mortgagee  and  the  trustees ;  or  the  re- 
fusal of  the  latter  to  redeem  ;  or  the  insolvency  of  the 
latter ;  in  every  such  case,  the  creditors  may  bring  a 
Bill  to  redeem  the  mortgage.^ 


1  Cooper,  Eq.  PI.  175;  Mitf.  ¥a\.  PI.  by  Jeremy,  158;  Ante,  ^262; 
Alsagerv.  Johnson,  4  Yes.  217  ;  Utterson  v.  Mair,  4  Bro.  Ch.  R.  2<)9 ; 
S.  C.  S  Yes.  jr.  i)5 ;  Beckley  v.  Dorrington,  cited  6  Ves.  749;  Doran  v. 
Simpson,  4  Ves.  651 ;  Durrouphs  v.  Elton,  11  Yes.  99;  Long  v.  Majcs- 
tn,  i  John.  Ch.  R.  305 ;  Newland  v.  Champion,  1  Ves.  104  ;  Ante, 
4997. 

*  Alsager  v.  Rowley,  6  Yes.  748 ;  Doran  v.  Simpson,  4  Ves.  651 ;  Mitf. 
Bq.  PI.  by  Jeremy,  158,  159;  Cooper,  Vx{.  PI.  175;  1  Story  on  Equity 
Jorkp.  {  493,  581 ;  2  Story  on  I-lquity  Jarisp.  ^  898;  Ante,  §  178,  997, 
963;  Pearce  v.  Hewitt,  7  Sim.  R.  471. 

3  Cooper,  Eq.  PI.  174,  175.  *  Ibid. 

^  TrcNighton  v.  Binkes,  6  Yes.  573;  Cooper,  Eq.  PI.  174,  175. 
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^516.  For  the  same  reason,  where  a  person  has 
become  bankrupt,  and  assignees  are  appointed,  neither 
he,  nor  any  of  the  creditors,  can  ordinarily  maintain  a 
suit  against  any  debtor  to  his  estate,  or  to  reduce  any 
of  his  property  into  possession ;  for  the  right  belongs 
to  the  assignees.^  But  if  the  assignees  should  cdlude 
with  the  other  party ;  or  should  refuse  to  bring  a  suit 
for  the  benefit  of  the  bankrupt  and  of  his  estate ; 
then,  in  such  a  case,  the  bankrupt,  or  any  creditor, 
may  do  so.* 

^  517.  Upon  a  similar  ground,  a  Bill  is  not  main- 
tainable by  a  creditor  of  a  legatee  against  the  executor 
and  the  legatee,  to  compel  the  executor  to  pay  over 
the  legacy,  in  discharge  of  the  debt  of  the  legatee ; 
for  there  is  no  privity  between  the  creditor  and  the 
executor  in  such  a  case ;  and  the  latter  is  solely  ame- 
nable to  the  legatee.^  The  same  doctrine  is  applicable 
to  the  case  of  a  suit,  brought  by  a  party  interested, 
against  a  creditor  or  legatee,  who  has  been  improperly 
paid  or  overpaid  by  the  executor.* 

^  518.  But  there  is  often  a  privity  created  by  op- 
eration of  law  between  parties,  without  any  direct 
and  immediate  contract  or  negotiation  between  them. 
Thus,  for  example,  a  sale  by  an  agent  or  factor  will, 
create  a  privity  between  the  purchaser  and  his  princi- 
pal, upon  which  a  suit  may  be  maintained,  as  well  at 


1  Ibid. 

a  Cooper,  Eq.  PI.  174,  175 ;  Franklyn  v.  Ferae,  Baraard.  Ch.  R.  30 ; 
Troughton  v.  Binkes,  6  Ves.  673,  575;  Saxton  v.  Davis,  18  Ves.  72; 
Barton  v.  Jayne,  7  Sim.  R.  24 ;  Makepeace  v.  Haythorae,  4  Russ.  R. 
244;  Kaye  v.  Fosbrooke,  8  Sim.  R.  28;  Ante,  §  495,  and  cases  there 
cited ;  Post,  ^  726. 

3  Elmslie  t>.  McAulay,  3  Bro.  Ch.  R.  624 ;  Mitf.  Eq.  PI.  by  Jeremy, 
158,  159;  Ante,  §  262;  Cooper,  Eq.  PI.  175,  176. 

4  Cooper,  Eq.  PI.  176;  Alsager  v.  Rowley,  6  Ves.  750;  1  Story  on 
Eq.  Jurisp.  §  92  and  note. 
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law,  as  in  Equity.  Hence,  the  princi{)al  will  have  a 
right  to  maintain  a  Bill  for  a  discovery  and  an  account 
against  the  purchaser,  in  respect  to  any  such  dealings 
with  his  agent  and  factor ;  and  the  objection  of  a  want 
of  privity  between  them  cannot  be  made  available.^ 

§  519.  Another  objection,  which  may  be  taken  by 
demurrer  to  the  substance  of  the  Bill,  is  the  want  of 
interest  of  the  defendant  in  the  subject-matter  of  the 
suit.'  We  have  already  had  occasion  to  consider  some 
of  the  cases  arising  under  this  head  ;  such,  for  example, 
as  the  cases  of  mere  witnesses,  of  arbitrators,  and  of 
others,  having  no  interest  in  the  controversy.^     So,  if 


"  Mhf.  Eq.  PI.  by  Jeremy,  159,  160 ;  Cooper,  Eq.  PI.  176,  177. 

•  Mitf.  Eq.  PI.  by  Jeremy,  160;  Cooper,  Eq.  PI.  177;  1  Mont.  Eq. 
PI.  49;  Hare  on  Discov.  63  -83. 

'  Anta,  4  231,  235,  323;  Newman  v.  Godfrey,  2  Bro.  Ch.  R.  332; 
Mitf.  Eq.  PI.  by  Jeremy,  159,  160;  Cooper,  Eq.  PI.  177,  178;  Fenton 
V.  Hughes,  7  Ves.  287;  Whitworth  v,  Davis,  1  Ves.  A  Beam.  515; 
How  9.  Best,  5  Madd.  R.  19 ;  Hare  on  Discov.  68.  In  Fenton  v.  Hughes, 
7  Ves.  290,  291,  an  attempt  was  made  to  maintain  the  right  to  make  a 
witness  a  party,  upon  the  ground,  that  the  discovery  in  Equity  would  bo 
more  benefietal  to  the  plaintiff  than  a  mere  examination  at  law.  Ix>rd 
Ekkm  disallowed  the  distinction,  and  on  that  occasion  said;  ** The  ques- 
tion, however,  is,  whether  he  can  be  examined  at  law  for  the  plaintiff  in 
Equity  with  the  same  benefit,  that  would  result  from  a  discovery  here. 
If  he  can,  as  no  relief  is  to  be  given,  it  would  introduce  a  new  class  of 
cases,  to  permit  a  Bill  for  discovery  to  be  filed  against  a  party  so  purely  a 
witness.  It  is  impossible,  that  he  can  be  examined  at  law  against  the 
plaintiff,  if  the  Bill  is  true;  for  he  may  bo  examined  upon  the  n>tr  dtre; 
and  then  his  inten»st  will  come  out.  It  is  impossible  also  for  the  plaintiff 
at  law  to  prevent  his  bein^  examined  for  the  defendant;  for  ho  may 
waive  the  objection  of  inuircut.  This  defendant,  therefore,  may,  with 
some  exceptions,  be  examined  at  law  by  parol  as  effectually  as  here  by 
writing.  The  exceptions  are  these.  First,  I  cannot  satisfy  myself,  that 
a  su^€gn^  duces  teruniy  is  as  operative  for  the  production  of  books,  papers, 
and  writings,  as  a  suhp<rna  upon  a  Bill  in  this  Court.  Secondly,  in  such 
a  transaction  as  this,  of  considerable  importance,  the  fiust  of  usury  being 
to  be  made  out  by  proof  of  the  nature  and  quality  of  the  eloth,  showing, 
that  the  sale  was  colorable,  inspection  may  be  material.  But  then  the 
point  is,  whether,  upon  the  distinctions  arising  out  of  such  circumsunces, 
the  rule,  not  to  make  a  mere  witness  a  defendant,  especially  upon  a  Bill 

EQ.    PL.  64 
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a  bankrupt  is  made  a  party  to  a  Bill  against  his  as- 
signees in  any  matter  touching  his  estate,  ordinarily  he 
may  demur;  for  all  his  interest  is  transferred  to  his 
assignees.^  So,  a  married  woman,  who  is  made  a  de- 
fendant to  a  Bill  against  her  husband,  for  the  mere 
purpose  of  making  her  a  witness,  she  having  no  inter- 
est in  the  suit,  may,  a  fortiori,  demur  to  the  Bill;  for 
she  is  not  compellable,  in  any  such  case,  to  give  testi- 
mony against  her  husband.^ 

§  520.  And  it  is  not  only  necessary,  in  order  to  pre- 
vent a  demurrer,  that  the  Bill  should  show,  that  the 
defendant  has  an  interest  in  the  subject-matter ;  but  it 
must  also  be  shown,  that  he  is  liable  to  the  plaintiff's 
demand,  which  is  the  groundwork  of  the  Bill.'  Thus, 
(as  we  have  seen,)  if  a  suit  were  brought  by  the 
obligee  for  satisfaction  of  a  bond  of  the  ancestor 
against  his  heir,  alleging  assets  by  descent,  it  would 
be  a  fatal  defect  on  demurrer,  that  the  Bill  did  not  al- 
lege, that  the  heir  was  bound  by  the  bond.* 

§  521.  Another  ground  of  objection  by  demurrer  is, 

for  discovery,  has  even  been  shaken  ?  I  can  find  no  such  authority.  This 
demurrer,  therefore,  must  be  allowed.  I  will  not  say,  as  it  is  not  neces- 
sary to  determine,  whether  a  Bill  for  relief  might  not  be  filed,  upon  the 
ground,  that  the  examination  at  law  must  be  of  necessity  defective  for 
bringing  forward  all,  that  conscience  requires;  and  that  what  is  withheld 
is  withheld  by  a  person,  having  an  interest  in  the  question.  But  I  can- 
not find  an  authority,  that  a  person  can  be  made  a  party  to  a  Bill  for  dis- 
covery merely,  to  aid  the  plaintifif  in  Equity,  as  defendant  at  law,  upon 
the  circumstance,  that  the  production  and  inspection  of  goods  may  be 
better  compelled  here.  Demurrer  allowed."  See  also  Hare  on  Discov. 
73  -76 ;  Id.  76-79 ;  Day  v.  Drake,  3  Sim.  R.  64. 

1  Whitworth  v.  Davis,  1  Ves.  &  Beam.  545;  Mitf.  Eq.  PI.  by  Jeremy, 
161;  Cooper,  Eq.  PI.  178;  Ante,  §  231-233,  237;  De  Wolf  r.  John- 
son, 10  Wheat.  R.  384  ;  Hare  on  Discov.  79-83. 

2  Cooper,  Eq.  PI.  177,  178 ;  Barron  v.  Guillard,  3  Ves.  &  Beam.  166 ; 
Le  Texier  v.  Marquis  of  Anspach,  5  Ves.  322 ;  S.  C.  15  Ves.  164 

3  Ante,  §  257 ;  Mitf.  Eq.  PI.  by  Jeremy,  162,  163 ;  Cooper,  Eq.  PI. 
178,  179. 

4  Ibid. 
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when  it  appears  on  the  face  of  the  Bill,  that  the  ob- 
ject of  the  Bill  is  to  enforce  a  penalty,  or  a  forfeiture ; 
for  it  is  a  universal  rule  in  Courts  of  Equity,  not  to 
lend  their  aid  to  enforce  any  penalty  or  forfeiture  ;  but 
to  leave  the  party  to  his  remedy  at  law.*  There  are 
exceptions  to  the  rule ;  but  they  all  stand  upon  peculiar 
grounds,  entirely  consistent  with  its  general  scope  and 
objects.  Thus,  for  example,  if  the  plaintiff  seeking 
relief  is  solely  entided  to  take  advantage  of  the  pen- 
alty or  forfeiture,  and  he  expressly  waives  any  right  to 
the  penalty  or  forfeiture,  the  Bill  is  maintainable.^  So, 
a  defendant  may  so  act,  or  so  contract,  as  to  waive, 
on  his  own  part,  any  objection  to  a  Bill  to  enforce  a 
penalty  or  forfeiture.  Thus,  he  may  contract  to  an- 
swer fiilly  a  Bill  of  Discovery  which  may  involve  a 
penalty  or  forfeiture,  but  not  a  crime;  or  he  may  by 
his  acts,  in  fraud  of  the  plaintiff  and  in  violation  of 
law,  by  implication,  exclude  himself  from  the  benefit 
of  the  objection,  if  allowing  it  would  subvert  the  whole 
policy  of  the  law.' 

1  9  Story  on  Eq.  Jurisp.  ^  1319,  1494;  Deames,  Eq.  PI.  258-271 ; 
Mitf.  Eq.  PL  by  Jeremy,  193-195,  197;  Haro  on  Discov.  131-148; 
Pmzum  V.  Douglas,  16  Ves.  239 ;  S.  C.  19  Yes.  225 ;  Horsburg  v.  Baker, 
1  Peters,  R.  232,  236. 

*  Soathall  v. ,  1  Youn^,  R.  308,  316;  Hare  on  Discov.  137, 

138;  Blitf.  Eq.  PI.  by  Jeremy,  195,  196. 

'  Hare  on  Discov.  139-14t,  and  the  cases  there  cited;  South  Sea 
Company  •.  Bumstcad,  Moftel.  R.  74,  77;  S.  C.  1  Eq.  Ahridg.  77;  (ireen 
V.  Weaver,  1  Sim.  R.  404,  429,  431  ;  African  Company  v.  Parish,  2  Vern. 
S44  ;  Mitf.  Eq.  PI.  by  Jeremy,  195,  287,  288  ;  Cooper,  Eq.  PI.  205  -  207 ; 
Beamet,  Eq.  PI.  260  -  265.  Mr.  Hare  (on  Discovery,  p.  139-  M4)  has 
devoted  a  section  to  the  consideration  of  these  exceptions,  which  will  re- 
ward a  dUigent  perusal.  The  case  of  Green  v.  Weaver,  1  Sim.  R.  430, 
eeema  to  have  pressed  the  exception  far  beyond  former  cases,  and  is  not 
easily  reconcilable  with  the  strong  language  of  Ijord  Eldoo  in  Paxton  v. 
Douglas,  10  Yes.  239;  S.  C.  19  Yes.  225,  notwithsUnding  the  explana- 
tion by  the  Vice-Chancellor  (Sir  Anthony  Hart).  See  also  Ex  parte 
Dyater,  1  Meriv.  R.  155;  Hare  on  Discov.  153,  154.  I^rd  Redesdale 
has  somnied  the  general  reaulu  of  the  authorities  on  this  subject,  in  the 
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^  522.  The  objection  above  stated,  may  not  only 
apply  to  the  whole  Bill,  when  the  sole  purpose  erf*  it  b 
to  enforce  a  penalty  of  forfeiture ;  but  it  is  equally  ap- 
plicable to  a  particular  interrogatory  in  a  Bill,  other* 
wise  unexceptionable,  which  may  expose  the  defendant 
to  a  penalty  or  forfeiture.^  Thus,  for  example,  where 
the  defendant  became  a  purchaser,  under  a  decree,  of 
the  first  presentation  to  a  living,  of  which  the  jdaintiff 
was  seised  for  life  ;  and  afterwards  the  second  presen- 


following  words ;  '*  If  the  plaintiff  Lb  alone  entitled  to  the  penalties,  and 
expressly  waiyes  them  by  his  Bill,  the  defendant  shall  be  compelled  to 
Slake  the  discovery  ;  for  it  can  no  longer  subject  him  to  a  penalty.  As^ 
if  a  rector,  or  improprietor,  or  yicar,  files  a  Bill  for  tithes,  he  nmy  waive 
the  penalty  of  the  treble  value,  to  which  he  is  entitled  by  the  statute  of 
3  and  3  Edward  VI.,  and  thus  become  entitled  to  a  discovery  of  the  tithes 
subtracted.  And  though  a  discovery  may  subject  a  defendant  to  penalties, 
to  which  the  plaintiff  is  not  entitled,  and  which  he  consequently  cannot 
waive ;  yet  if  the  defendant  has  expressly  covenanted  not  to  plead  or  de- 
mur to  the  discovery  sought,  which  is  the  common  case  with  respect  to 
servants  of  the  East  India  Company,  he  shall  be  compelled  to  answer. 
Where,  too,  a  person  by  his  own  agreement  subjects  himself  to  a  pay- 
ment, in  the  nature  of  a  penalty,  if  he  does  a  particular  act,  a  demurrer 
to  discovery  of  that  act  will  not  hold.  Thus,  where  a  lessee  covenanted 
not  to  dig  loam,  clay,  sand,  or  gravel,  except  for  the  purpose  of  building 
on  the  land  demised,  with  a  proviso,  that  if  he  should  dig  any  of  those 
articles  for  any  other  purpose,  he  should  pay  to  the  lessor  twenty 
shillings  a  cart-load,  and  he  afterwards  dug  great  quantities  of  each  article ; 
upon  a  Bill  for  discovery  of  the  quantities,  waiving  any  advantage  of  pos- 
sible forfeiture  of  the  term,  a  demurrer  of  the  lessee,  because  the  discov- 
ery might  subject  him  to  a  payment  by  way  of  penalty,  was  overruled." 
Mitf.  Eq.  PI.  by  Jeremy,  195,  196;  Cooper,  Eq.  PI.  205,  206.  There 
are  other  exceptions,  besides  those  stated  in  the  text ;  as,  for  example, 
cases  where  a  statute  has  given  the  right  of  discovery,  such  as  in  the 
statutes  respecting  gaming  and  stockjobbing.  Cowan  v.  Phillips,  3  Anst. 
843;  Bancroft  t;.  Wentworth,  3  Bro.  Ch.  R.  11;  Hare  on  Disoov. 
133-137;  Rawden  t;.  Shadwell,  Ambl.  R.  269,  and  Mr.  Blunt's  note; 
Newman  v.  Franco,  2  Anst.  519;  Andrews  v.  Berry,  3  Anst.  634; 
Cooper,  Eq.  PI.  207. 

1  Chauncey  v.   Tabourden,  2  Atk.   392,   393;  Southall  t;.  , 

1  Younge,  R.  308,  316;  Parkhurst  v.  Lowten,  1  Meriv.  391 ;  Chambers 
V.  Thomson,  4  Bro.  Ch.  R.  434,  436,  and  Mr.  Belt's  note  (5)  ;  Hare  on 
Discov.  133,  154;  Beames,  Eq.  PI.  260-264. 
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taUon  was  conveyed  to  the  defendant  by  the  plain- 
tiff; and  the  latter  afterwards  filed  a  Bill  to  set 
aside  the  transaction  on  account  of  fraud ;  and  in  his 
Bill  be  asserted,  that  the  defendant  had  sold  the  first 
presentation  to  the  present  incumbent  of  the  first  pre- 
sentation ;  and  also  sought  a  discovery  from  the  de- 
fendant of  the  alleged  sale  ;  the  defendant  objected  in 
his  answer,  by  way  of  demurrer,  to  the  discovery, 
upon  the  ground,  that  it  might  subject  him  to  the 
pains  and  penalties  of  simony  ;  and  the  objection  was 
held  good  by  the  Court.^  So,  where  a  Cross  Bill  was 
brought  against  a  rector  to  establish  a  modus,  and  the 
Cross  Bill  alleged,  that  the  defendant  had  been  pre- 
sented to  the  living  under  a  simoniacal  contract,  and 
stated  certain  facts  as  evidence  thereof,  and  prayed  a 
discovery  thereof;  and  the  defendant,  in  his  answer, 
demurred  to  the  discovery,  so  far  as  it  respected  those 
facts,  on  the  ground,  that  it  might  subject  him  to  for- 
feitures and  penalties ;  the  Court  allowed  the  demurrer 
to  those  interrogatories.^ 

§  523.  And  the  objection  is  not  personal,  and  con- 
fined to  die  original  party  defendant ;  but,  if  he  should 
die,  his  personal  representative  would  be  entitled  to 
the  same  protection,  which  the  testator  or  intestate 
might  claim,  if  there  should  be  any  interest  in  such 
personal  representative,  which  might  be  forfeited  or 
affected  by  the  discovery.* 

§  524.  The  foregoing  are  cases,  where  the  party, 
required  to  make  the  discovery,  might  thereby  subject 
himself  to  a  penalty  or  forfeiture.     But  the  same  prin- 


1  Parkharstv.  Lowten,  1  McHt.  R.  301. 

•  Sonthall  •. ,  I  Younpe,  R.  308,  315,  316 ;  Atlorney^encral 

V.  Sndell,  Prec.  Cb.  211.  Sec  Gray  o.  Hasketh,  Ambl.  368,  and  Mr. 
Bl«nt*s  note. 

'  Pvkhimtv.  Lowteo,  I  MeriT.  R.  391. 
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ciple  applies  to  a  case,  where  the  discovery  demanded 
might  lead  to  a  legal  accusation  of  a  crime ;  for  no 
person  is  ever  bound  to  accuse  himself  of  a  crime ;  or 
to  furnish  any  evidence  whatsoever,  which  shall  lead 
to  any  accusation  of  that  nature.^  But  it  is  unneces- 
sary to  dwell  farther  on  this  point  in  connection  with 
Bills  for  relief,  because  the  subject  will  again  come 
under  review,  in  considering  the  grounds  of  demurrer 
to  Bills  of  Discovery  only.^ 

^  525.  But  the  objection  is  strictly  confined  to  the 
point  of  the  discovery  sought,  and  does  not  afiect 
the  jurisdiction  of  the  Court  to  grant  relief.  For  a 
party  shall  not  protect  himself  against  relief  in  a  Court 
of  Equity  by  alleging,  that,  if  he  answers  the  Bill 
filed  against  him,  he  must  subject  himself  to  the  con- 
sequences of  a  supposed  crime;  although  the  Court 
will  not  force  him  by  his  own  oath  to  subject  himself 
to  punishment.  Therefore,  in  the  case  of  a  Bill  to  in- 
quire into  the  validity  of  deeds  upon  a  suggestion  of 
forgery,  the  Court  has  entertained  jurisdiction  of  the 
cause  ;  and  although  it  has  not  obliged  the  party  to  a 
discovery  of  any  fact,  which  might  tend  to  show  him 
guilty  of  the  crime ;  yet  it  has  directed  an  issue  to 
try,  whether  the  deeds  were  forged.* 

^  526.  These  are  the  principal  heads  of  objection 
to  the  substance  of  Bills  of  Relief,  upon  which  it  seems 
necessary  to  dwell.  In  concluding  the  subject,  it  may 
be  stated,  that  if,  for  any  reason,  founded  on  the  sub- 
stance of  the  case,  as  stated  in  the  Bill,  the  plaintiff  is 


1  Cooper,  Eq.  PI.  203,  204;  Mitf.  Eq.  PI.  by  Jeremy,  194,  195;  Post, 
§575-678,597,  598. 

3  Post,  ^575-598. 

3  Mitf.  Eq.  PI.  by  Jeremy,  196 ;  Brownsword  v,  Edwards,  2  Ves.  346 ; 
Beames,  Eq.  PI.  263. 
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not  entitled  to  the  relief,  which  he  prays,  the  defendant 
may  demur.  Many  of  the  grounds  of  demurrer,  al- 
ready mentioned,  are  properly  referable  to  this  head. 
It  is  obvious,  that  if  the  case  stated  is  such,  that,  ad- 
mitting the  whole  Bill  to  be  true,  the  Court  ought  not 
to  give  the  plaintiff  the  relief  or  assistance,  which  he 
requires,  in  the  whole,  or  in  part,  the  defect,  thus  ap- 
pearing upon  the  face  of  the  Bill,  is  not  only  a  suffi- 
cient, but  an  appropriate,  ground  of  demurrer.'  And, 
where  the  objection  is  thus  on  the  face  of  the  Bill,  it 
should  be  taken  by  a  demurrer,  and  ought  not  to  be 
taken  by  a  plca.^ 

§  527.  Secondly  ;  We  come,  in  the  next  place,  to 
obfections  to  the  frame  and  form  of  the  Bill,  which 
may  be  taken  by  demurrer.  These  are,  ( 1 .)  Defects 
of  form ;  (2.)  Multifariousness  ;  and,  (3.)  Want  of 
proper  parties,  or  misjoinder  of  parties. 

§  628.  (1.)  And,  in  the  first  place,  as  to  defects  or 
want  of  form.  These  must  ordinarily  be  taken  advan- 
tage of  by  demurrer,  assigning  the  defect  of  form  as  a 
special  cause ;  for,  generally,  the  Court  will  not  listen  to 
such  olgections  at  the  hearing,  if  the  case  stated  is 
such,  ihat  the  Court  can  properly  proceed  to  a  decree.^ 
The  want  of  form,  which  is  most  usually  insisted  on, 
is  ihe  want  of  due  certainty  in  the  allegations,  or  the 

»  Milf.  Eq.  P).  by  Jeremy,  163 ;  PiggoU  r.  Williams,  6  Madd.  R.  95  ; 
Wyiii,  Pr.  Reg.  1«7. 

9  Billing  9.  Flight,  I  Madd.  R.  230;  HoTenden  v.  Anneslcy,  2  Sch. 
Sl  Left.  938 ;  Uitereon  v.  Mair,  2  Ves.  jr.  05 ;  S.  C.  4  Bro.  Ch.  R.  270 ; 
Mitf.  £q.  PI.  by  Jeremy,  218. 

'  Ante,  §453.  Where,  at  the  hearing,  it  appears,  that  there  is  a  de- 
feet  of  form,  and  certain  facts  have  occurred  since  the  filing  of  the  Bill, 
whieh  m  eanential  to  a  proper  decree,  the  Court  will,  in  special  cases, 
espodally  where  great  expenses  hare  been  incurred,  order  the  cause  to  lie 
ovw,  ftad  give  leave  to  file  a  supplemental  Bill,  to  bring  those  matters 
Immlly  before  the  Coart.    Mutter  v.  ChaoTe,  5  Rnae.  R.  48. 


612  EQUITY    PLEADINGS.  [CH.  X. 

A 

loose  and  inartificial  structure  of  the  Bill,  or  the  omis- 
sion of  some  prescribed  formularies.^  In  regard  to  the 
latter,  it  is  to  be  observed,  that  any  irregularity  in  the 
frame  of  a  Bill,  not  only  of  this  sort,  but  of  any  other 
sort,  may  be  taken  advantage  of  by  demurrer  ;  as,  for 
example,  if  a  Bill  is  brought  contrary  to  the  usual 
course  of  the  Court.^  In  regard  to  the  latter,  we  have 
already  had  occasion,  in  a  preceding  part  of  this  work, 
to  consider,  what  is  the  proper  structure  and  form  of 
Bills  as  to  these  particulars,  and  especially  as  to  cer- 
tainty ;  and  therefore  it  is  unnecessary  to  repeat  them 
in  this  place.^      There  are  few  additional  illustrations, 


1  I  Mont.  Eq.  PI.  113  - 115  ;  Kirkley  v.  Burton,  5  Madd.  R.  578. 

>  Mitf.  Eq.  PL  by  Jeremy,  206.  Lord  Redesdale,  m  hk  Treatiae, 
(pp.  206,  207,)  has  given  several  illustrations,  as  to  irregularities  of  this 
sort.  He  there  says  ;  ''  As  where,  after  a  decree  directing  incumbrances 
to  be  paid  according  to  priority,  the  plaintiff,  a  creditor,  obtained  an  as- 
signment of  an  old  mortgage,  and  filed  a  Bill  to  have  the  advantage  it 
would  give  him  by  way  of  priority  over  the  demands  of  some  of  the  de- 
fendants. This  was  a  Bill  to  vary  a  decree,  and  yet  was  neither  a  BUI  of 
Review,  nor  a  Bill  in  nature  of  a  Bill  of  Review,  which  are  the  only 
kinds  of  Bills,  which  can  be  brought  to  affect  or  alter  a  decree,  unless  the 
decree  has  been  obtained  by  fraud.  So,  if  a  supplemental  Bill  is  brought 
against  a  person  not  a  party  to  the  original  Bill,  praying  that  he  may  an- 
swer the  original  Bill,  and  no  reason  is  suggested,  why  he  could  not  be 
made  a  party  to  the  original  Bill  by  amendment,  he  may  demur.  If  an 
irregularity  arises  in  any  alteration  of  a  Bill  by  way  of  amendment,  it 
may  also  be  taken  advantage  of  by  demurrer.  As,  if  a  plaintiff  amends 
his  Bill,  and  states  a  matter,  arisen  subsequent  to  the  filing  of  the  Bill, 
which  consequently  ought  to  be  the  subject  of  a  supplemental  Bill,  or 
Bill  of  Revivor.  But  if  a  matter,  arisen  subsequent  to  the  filing  of  the 
Bill,  and  properly  the  subject  of  a  supplemental  Bill,  is  stated  by  amend- 
ment, and  the  defendant  answers  the  amended  Bill,  it  is  too  late  to 
object  to  the  irregularity  at  the  hearing.  For,  as  the  practice  of  introduc- 
ing by  supplemental  Bill  matter,  arisen  subsequent  to  the  institution  of  a 
suit,  has  been  established  merely  to  preserve  order  in  the  pleadings,  the 
reason  on  which  it  is  founded  ceases,  when  all  the  proceedings  to  obtain 
the  judgment  of  the  Court  have  been  had  without  any  inconvenience  aris- 
ing from  the  irregularity." 

3  Ante,  §26-49,  240-270;  Mitf.  Eq.  PI.  by  Jeremy,  123-125,  156, 
163 ;  Cooper,  Eq.  PI.  126,  181,  182  ;  Brooke  v.  Hewitt,  3  Vee.  253;  Har- 
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which  would  be  afforded  by  any  further  survey  of  the 
authorities.^  It  may  be  remarked,  however,  that 
where  the  Bill  consists  of  a  great  variety  of  circum- 
stances, the  evidence  of  which  might  sustain  the  relief 
asked,  with  some  modifications,  a  demurrer  will  not 
properiy  lie  ;  for  it  has  been  said,  that,  to  sustain  a 
demurrer,  there  must  be  a  neat,  short  point,  amounting 
Id  an  absolute  denial  of  the  plaintiff's  tide  to  any  re- 
lief.* 

§  529.  Sometimes  the  want  of  certainty  in  a  Bill 
may  be  cured  by  an  allegation,  that  the  plaintiff  has 
no  means  of  setting  forth  the  particular  instrument, 
under  which  he  claims,  with  more  certainty.'  Thus, 
for  example,  where  the  Bill  was  for  a  discovery,  and  it 
stated,  that  the  plaintiff  claimed  under  a  settlement, 
which  was  in  the  possession  of  the  defendant ;  and 
that  the  plaintiff  was  unable  to  set  it  forth  with  more 
certainty  than  he  had  done  on  that  account ;  and  it 
admitted,  that  his  statement  might  be  inaccurate ;  upon 
demurrer,  the  Bill  was  sustained.^ 

^  530.  (2.)  In  the  next  place,  as  to  multifarious- 
ness. We  have  already  had  occasion  to  consider  this 
subject,  in  some  of  its  most  important  aspects,  in  the 
preceding  pages ;  ^  and  a  few  additional  obsen-ations 


riaon  9.  Hogg,  3  Vcs.  jr.  32*2,  328.  Where  the  Equity  against  a  pur- 
chiMT  is  foanded  upon  an  allegation  in  the  Bill,  that  he  had  notice  at 
the  time  of  the  purchase,  it  is  necessary,  that  the  charge  should  be 
alleged  in  direct  and  positive  lermB,  If  it  be  loose  and  indeterminate, 
■tating  probable  or  suspicious  circumstances  only,  that  will  not  be  suffi- 
twrni,    Flagg  9.  Mann,  3  Sumner,  R.  54U,  550. 

»  See  Cooper,  F^.  PI.  180,  IRl ;  Browne  •.  Warner,  14  Ves.  1«J ;  1 
Moot.Eq.Pl.  94,  05. 

*  Brooke  v.  Hewitt,  3  Ves.  S53. 

'  Wright  V.  Plumptrc,  3  Madd.  R.  480 ;  Ilareon  Disoov.  44. 

4  Ibid. 

»  Ante,  ^  371  -384 ;  Id.  $  378,  a.    See  also  Cooper,  Eq.  PI.  183-  185. 

EQ.    PL.  65 
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may  suffice  in  this  place.*  To  lay  down  any  rule  uni- 
versally applicable,  as  to  multifariousness,  or  to  say, 
what  constitutes  multifariousness,  as  an  abstract  prop- 
osition, is  (it  has  been  said)  upon  the  authorities  utterly 
impossible.  The  cases  upon  the  subject  are  extremely 
various ;  and  the  Court,  in  deciding  them,  seems  to 
have  considered,  what  was  convenient  in  particular  cir- 
cumstances, rather  than  to  have  attempted  to  lay  down 
any  absolute  rule.*  The  only  way  of  reconciling  the 
authorities  upon  the  subject  is,  by  adverting  to  the  fact, 
that  although  the  books  speak  generally  of  demurrers 
for  multifariousness ;  yet,  in  truth,  such  demurrers  may 
be  divided  into  two  kinds.  (1.)  Frequently,  the  ob- 
jection raised  to  a  Bill,  though  termed  multifariousi  is, 
in  fact,  properly  speaking,  a  misjoinder  of  causes  of 
suit ;  that  is  to  say,  the  cases  or  claims,  asserted  in  the 
Bill,  are  of  so  different  a  character,  that  the  Court  will 
not  permit  them  to  be  litigated  in  one  record.'  It  may 
be,  that  the  plaintiffs  and  the  defendants  are  parties  to 

^  Lord  Redesdale  has  laid  down  the  general  doctrine  in  the  following 
terms ;  *<  The  Court  will  not  permit  a  plaintiff  to  demand,  by  one  Bill, 
several  matters  of  different  natures  against  several  defendants ;  for  this 
would  tend  to  load  each  defendant  with  an  unnecessary  burden  of  costs, 
by  swelling  the  pleadings  with  the  state  of  the  several  claims  of  the  other 
defendants,  with  which  he  has  no  connection.  A  defendant  may,  there- 
fore, demur ;  because  the  plaintiff  demands  several  matters  of  difierent 
natures  of  several  defendants  by  the  same  Bill.  But,  as  the  defendants 
may  combine  together,  to  defraud  the  plaintiff  of  his  rights,  and  such  a 
combination  is  usually  charged  by  a  Bill,  it  has  been  held,  that  the  de- 
fendant must  so  far  answer  the  Bill,  as  to  deny  combination.  In  this, 
however,  the  defendant  must  be  cautious ;  for  if  the  answer  goes  farther 
than  merely  to  deny  combination,  it  will  overrule  the  demurrer.  A  de- 
murrer of  this  kind  will  hold  only,  where  the  plaintiff  claims  several  mat- 
ters of  different  natures.  But  when  one  general  right  is  claimed  by  the 
Bill,  though  the  defendants  have  separate  and  distinct  rights,  a  demurrer 
will  not  hold.  Mitf.  Eq.  PI.  by  Jeremy,  181,  182,  and  notes  (a)  and  (*)  ; 
Ante,  §  271-278,  a  ;  Id.  §  279-289. 

8  Campbell  v.  Mackay,  1  Mylne  &.  Craig,  618. 

3  Ante,  §271-284. 
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the  whole  transactions,  which  form  the  subject  of  the 
suit ;  but,  nevertheless,  those  transactions  may  be  so  dis- 
similar, that  the  Court  will  not  allow  them  to  be  joined 
together ;  but  will  require  distinct  records.*  (  2.)  But 
what  is  more  familiarly  understood  by  multifariousness, 
as  applied  to  a  Bill,  is,  where  a  party  is  brought  as  a 
defendant  upon  a  record,  with  a  large  portion  of  which, 
and  of  the  case  made  by  which,  he  has  no  connection 
whatsoever.  In  such  a  case,  he  has  a  right  to  demur, 
and  to  state  the  evil  of  thus  uniting  distinct  matters  in 
one  record  to  be,  (and  so  the  old  form  of  demurrer 
was,)  that  it  put  the  parties  to  great  and  useless  ex- 
pense. Such  an  objection  could  have  no  application 
to  the  case  of  a  mere  misjoinder  of  different  causes  of 
action  between  the  same  parties,  plaintiffs  and  defend- 
ants, and  none  others,  and  it  might  more  correctly  be 
called  a  misjoinder  of  parties.' 


'  Campbell  v.  Mackay,  1  Mylnc  &  Craig,  R.  61B;  Attorney-General 
tr.  St.  John*8  College,  7  Sim.  R.  241  ;  Shackell  v.  Macaulay,  3  Sim.  & 
Stu.  79.  The  following  cases  illustrate  this  first  sort  of  multifariousness. 
Ward  9.  Duke  of  Northumlicrland,  2  Anst.  R.  469,  so  far  as  the  demur- 
rer of  the  Duke  was  concerned;  Harrison  v.  Hogg,  5  Madd.  R.  138; 
Saztoa  9.  DaTis,  18  Ves.  72 ;  Attorney-General  v.  Goldsmiths*  Company, 
5  Sim.  R.  670  ;  Knye  v.  Moore,  1  Sim.  &.  Stu.  61.  These  cases  are 
fbUy  eommented  on  in  Campbell  v.  Mackay,  1  Mylno  &  Craig,  616  -  624. 
Ante,  §  971-278,  a,  and  note,  281,  a. 

•  Campbell  v.  Mackay,  1  Mylne  &  Craig,  R.  618,  619.  The  follow- 
ing eases  illustrate  this  sf^rond  sort  of  multifariousness.  Ward  v.  Duke 
of  Nonharoberland,  2  Anst.  469,  so  far  as  Heverley^s  demurrer  applied ; 
HalTidge  v.  Hyde,  5  Madd.  R.  13R ;  S.  C.  on  Appeal,  Jacob,  R.  151 ;  At- 
torney-General r.  Merchant  Tailors*  Company,  5  Sim.  R.  288;  S.  C.  1 
Mylne  ft  Keen,  189.  These  cases  are  also  fully  commented  on  in  Carop- 
beUv.  Maekay.l  Mylne  ft  Craig, 616 -624.  Ante,  ^270,271,  a -278,  a; 
Id.  f  974  -9H4.  The  form  of  a  demurrer  for  a  misjoinder  is  as  follows ; 
"This  defendant^  by  protrntation,  not  oonftwNing  any  of  the  matters  and 
things  eontained  in  the  said  Hill  to  lie  true,  as  therein  alleged,  saith,  that 
lie  is  advised  by  his  counsel,  that  the  complainant's  said  Bill  is  insufficient, 
and  to  which,  by  the  rules  of  this  honorable  Court,  this  defendant  ought 
not  to  be  compelled  to  make  or  giTe  any  answer ;  and,  for  cause  of  de- 


516  EQUITY    PL£ADI1908.  [CH.  X, 

^531.  In  the  former  class  of  cases,  where  there  10 
a  joinder  of  distinct  claims  between  the  same  parties, 
it  has  never  been  held,  as  a  general  proposition,  that 
they  cannot  be  united,  and  that  the  Bill  is  of  ccNirse 
demurraUe  for  that  cause  alone,  notwithstanding  the 
claims  are  of  a  similar  nature,  involving  similar  princi- 
ples and  results ;  and  may,  therefore,  without  incao- 
venience,  be  heard  and  adjudged  together.  If  that 
proposition  were  to  be  estaUished,  and  carried  to  its 
fiiU  extent,  it  would  go  to  prevent  the  uniting  oi  sev- 
eral instruments  in  one  Bill,  although  the  same  parties 
were  liable  in  respect  of  each,  and  the  same  parties 
were  interested  in  the  {»roperty,  which  was  the  subject 
of  each.  So,  that  if,  for  instance,  a  father  executed 
three  deeds,  all  vesting  property  in  the  same  trustees, 
and  upon  similar  trusts,  for  the  benefit  of  his  children, 
although  the  instruments  and  the  parties  beneficially 
interested  under  all  of  them  were  the  same,  it  would 
be  necessary  to  have  as  many  suits  as  there  were  in- 
struments.^   Such  a  rule,  if  established  in  Equity,  would 

marrer  thereunto,  this  defendant  showeth,  that  it  appears  by  the  said  Bill, 
that  the  same  is  exhibited  against  this  defendant  and  J.  S.  for  several  dis- 
tinct matters  and  causes,  in  many  whereof,  as  appears  by  the  said  Bill,  this 
defendant  is  not,  in  any  manner,  interested  or  concerned ;  by  reason  of 
which  distinct  matters,  the  said  complainant's  said  Bill  is  drawn  out  to  a 
considerable  length,  and  this  defendant  is  compelled  to  take  a  copy  of  the 
whole  thereof,  and  by  joining  this  defendant,  and  distinct  matters  together, 
which  do  not  depend  on  each  other,  in  the  said  Bill,  the  pleadings,  orders, 
and  proceedings  will,  in  the  progress  of  the  said  suit,  be  intricate  and  pro- 
lix, and  this  defendant  put  to  the  unreasonable  and  unnecessary  charges  in 
taking  copies  of  the  same,  although  several  parts  thereof  no  ways  relate 
to  or  concern  him;  for  which  reason,  and  for  divers  other  errors  appear- 
ing in  the  said  Bill,  this  defendant  doth  demur  thereto,  and  he  prays  judg- 
ment of  this  honorable  Court,  whether  he  shall  be  compelled  to  make  any 
further  or  other  answer  to  the  said  Bill ;  and  he  humbly  prays  to  be  dis- 
missed &om  hence  with  his  reasonable  costs  on  this  behalf  sustained/' 
Van  Heyth.  Eq.  Drafls.  422.  See  also  another  form  of  demurrer  for  mul- 
tifariousness, in  Shackell  v.  Macaulay,  2  Sim.  &.  Stu.  79. 
1  Campbell  r.  Mackay,  1  Mylne  &  Craig,  617. 
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be  very  mischievous  and  oppressive  in  practice ;  and 
no  possible  advantage  could  be  gained  by  it.  It  would 
lead  to  a  multiplication  of  suits  in  cases,  where  it 
could  answer  no  assignable  purpose  but  to  have  the 
subject-matter  of  the  contest  split  into  a  variety  of  sep- 
arate Bills.^ 

§  532.  No  such  rule,  however,  has  been  established. 
On  the  contrary,  a  different  doctrine  has  been  main- 
tained ;  and  it  seems  now  supported  by  the  most  sat- 
is£au:tory  authority.  Thus,  for  example,  where  a  suit 
was  brought  against  a  corporation  to  establish  eight 
charitable  trusts,  created  by  distinct  instruments,  and 
different  donors,  at  different  times,  for  charitable  pur- 
poses, generally  similar  in  their  nature ;  and  no  other 
corporation  were  interested  in  any  of  them  but  the  last 
charity ;  it  was  held  by  the  Court,  upon  a  demurrer  for 
multifariousness,  that  the  Bill  was  maintainable  for  the 
first  seven  charities;  and  that  the  Bill  might  be 
amended  by  striking  out  the  eighth  charity,  in  which 
another  corporation  was  interested.^ 

^  533.  The  result  of  the  principles  to  be  extracted 
from  the  cases  on  this  subject  seems  to  be,  that  where 
there  is  a  common  liability,  and  a  common  interest,  a 
common  liability  in  the  defendants,  and  a  common 
interest  in  the  plaintiffs,  different  claims  to  property. 


•  Cmmpbell  v.  Mackay,  1  Mylnc  &  Craig,  R.  617,  618;  Atlorney-Ocn- 
erml  v.  Cndock,  3  Mylne  &.  Craif?,  85. 

*  Attorney-General  v.  Merchant  Tailors*  Company,  5  Sim.  R.  2tS8 ;  S. 
C.  1  Mjine  &  Keen,  1>=^9,  101,  102;  Campbell  v.  Mackay,  1  Myliic  6l 
Crmig,  689.  But  sec  Attomry-CJeneral  v.  (goldsmiths*  Company,  5  Sim. 
R.  670y  and  the  comments  thereon  in  Campbell  v.  Mackay,  1  Mylne  6l 
Craig,  693;  Attomey-Cvcnentl  v.  St.  John*8  College,?  Sim.  241.  In  this 
last  caae,  the  Vioe-Chancellor  said,  one  test, by  which  we  might  ascertain, 
whether  an  information  was  multifarious,  or  embraced  one  object  only,  was 
to  aaeertain  whether  one  defence  can  be  made  to  the  whole  of  it.  See 
Ante,  f  973. 
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at  least  if  the  subjects  are  such  as  may  without  incon- 
venience  be  joined,  may  be  united  in  one  and  the  same 
suit.^ 

^  534.  Indeed,  where  the  interests  of  the  plaintif& 
are  the  same,  although  the  defendants  may  not  have  a 
coextensive  common  interest,  but  their  interests  may 
lie  derived  under  different  instruments,  if  the  general 
objects  of  the  Bill  will  be  promoted  by  their  being^ 
united  in  a  single  suit,  the  Court  will  not  hesitate  to 
sustain  the  Bill  against  all  of  them.^  A  fortwrv,  this 
doctrine  would  seem  to  apply  to  a  case,  where  the 
defendants  take  under  different  instruments  for  the 
benefit  of  the  plaintiff  and  the  plaintiffs  have  a  com- 
mon interest,  and  the  defendants  represent  and  are  in- 
terested in  all  the  questions  raised  on  the  record,  and 
the  suit  is  for  a  common  object.^ 

^  535.  These  are  cases,  where  the  claims  are  several 
and  distinct  in  respect  to  the  defendants,  but  they  are 
joint  in  respect  to  the  plaintiffs.  The  doctrine  has 
gone  farther;  and,  in  some  cases,  where  the  interests  of 
the  plaintiffs  were  distinct,  and  yet  of  a  similar  nature, 
against  the  defendants,  the  objection  of  multifarious- 
ness has  been  disallowed.  Thus,  for  example,  where 
the  residuary  legatees  under  one  will  were  the  ap- 
pointees of  a  share  of  another  testator's  estate,  which 
share  was  taken  under  the  first  will ;  and  the  Bill  was 
brought  against  the  personal  representatives  of  both 
testators  for  an  account ;  upon  a  demurrer  for  multi- 
fariousness, it  was  held,  that  the  Bill  was  maintain- 


1  Campbell  r.  Mackay,  1  Mylne  &  Craig,  623,  624  ;  Attorney-General 
«.  Cradock,  3  Mylne  &.  Craig,  85. 

3  Campbell  v.  Mackay,  1  Mylne  &  Craig,  603,  623 ;  Attomey-Greneral 
r.  Cradock,  3  Mylne  &  Craig,  85  ;  Attorney-General  r.  St.  John^s  Col- 
lege, 7  Sim.  R.  241,  254  ;  Ante,  ^  285,  a. 

3  Ibid. 
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able ;  and  that  the  plaintiffs  were  entitled  to  unite  the 
accounts  of  both  estates  in  one  and  the  same  suit ;  and 
that  it  was  not  multifariousness  ;^  for  although  it  was 
true,  that  the  executor  of  one  estate  had  no  concern 
with  the  other ;  yet  the  demand  of  the  plaintiffs  neces- 
sarily involved  the  accounts  of  both  estates.  But  there 
is  some  reason  to  doubt,  if  this  decision  is  upon  princi- 
ple maintainable.^ 

^  636.  So,  where  a  mother,  who  claimed  an  annuity 
for  herself,  joined  her  children  with  her  as  plaintiffs 
in  a  Bill,  the  object  of  which  was  to  establish  two  dis- 
tinct claims,  arising  under  separate  instruments,  the 
mother  claiming  the  annuity  under  one,  and  the  chil- 
dren a  joint  interest  with  the  mother  by  a  settlement 
under  the  other ;  on  a  demurrer  for  multifariousness,  the 
Court  disallowed  it,  saying,  that  the  whole  case  of  the 
mother  being  properly  the  subject  of  one  Bill,  the  suit 
did  not  become  multifarious,  because  all  the  plaintiffs 
were  not  interested  to  an  equal  extent.*  It  may  be 
added,  that  the  annuity  given  to  the  mother  was  upon 
the  ground  of  her  maintaining  the  children.^ 

^  637.  There  is  yet  another  case  still  more  strong, 
where  a  Bill  was  filed  by  seventy-two  underwriters,  to 
restrain  several  actions  upon  different  policies  of  insur- 
ance, effected  by  the  defendants  upon  different  ships. 
The  defendants  had  a  common  interest  in  all  the  ac- 
tions, as  the  owners  of  all  the  ships,  and  the  plaintiffs 
a  common  defence  in  all  the  actions.  But  the  plain- 
tifls  in  the  Bill  had  no  joint  interests.     They  were  not 


>  Tomer  v.  Robinson,  1  Sim.  &  Stu.  R.  313 ;  S.  C.  6  Madd.  R.  94. 

*  Dahn  v.  Duno,  2  Sim.  R.  329;  Campbell  «.  Mickay,  1  Mylne  Sl 
ig,  094  ;  Ante,  §  279  and  note. 

>  Knye  «.  Moore,  1  Sim.  Sl  Stu.  61 ;  Campbell  v.  Mackay,  1  Mylne  & 
,094. 

^  DoM  9.  Dunn,  8  Sim.  R.  329. 
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only  all  liable  to  separate  actions ;  but  they  were  actu- 
ally defendants  in  separate  actions.  They  united  in 
one  Bill  against  all  the  plaintiffs  in  all  the  actions,  for 
the  purpose  of  obtaining  a  discovery  in  aid  of  their  de- 
fence against  all  the  actions.  A  demurrer  was  pat 
in  for  multifariousness;  but  it  was  overruled  by  the 
Court.* 

^  637,  a.  It  is  upon  grounds  very  analogous,  that 
it  has  been  held,  that  distinct  and  several  judgment 


1  Kensington  v.  White,  3  Price,  R.  164 ;  Irving  v.  Vienna,  McClell.  & 
Tounge,  R.  563.  This  case  seems  utterly  inconsistent  with  principle,  mi- 
less  it  can  be  asserted,  that  in  all  cases,  where  parties  have  a  aeparate 
and  distinct  interest,  which  they  seek  to  assert  by  a  defenoe,  common  to 
them  all,  against  the  adverse  party,  that  community  of  defenoe  is  suffi- 
cient to  entitle  them  to  join  in  one  Bill.  Such  a  propositioii  does  not 
seem  supported  in  any  other  case.  Lord  Abinger,  in  Mills  v.  Campbell, 
2  Younge  &  Coll.  389,  396,  397,  affirmed  the  principle  of  this  case  in  the 
fullest  manner,  and  applied  it  to  the  case  not  only  of  £fierent  policies, 
but  of  policies  which  might  give  rise  to  different  actions,  as  polides  under 
seal  and  policies  not  under  seal.  On  this  occasion  he  said  ;  "  As  to  the 
objection  for  multifariousness,  it  appears  to  me  that  there  is  no  distinction 
in  principle  between  this  case  and  those,  which  have  been  cited,  where  the 
underwriters,  having  been  sued  upon  different  policies,  the  Court  has  not 
put  them  to  file  different  Bills  to  restrain  the  actions.  The  circumstance 
that  one  of  the  policies  in  this  case  is  under  seal,  and  the  other  not  under 
seal,  can  make  no  difference.  Formerly  the  only  difference  would  have 
been,  that  in  the  actions  on  the  policies  the  corporation  of  the  London 
Assurance  might  have  pleaded  specially,  that  the  plaintiff  had  no  interest, 
while  the  others  would  have  given  that  fact  in  evidence  under  the  gen- 
eral issue.  Ante,  §  286,  a.  But  the  late  act  (3  and  4  Will.  IV.  c.  42 ; 
Reg.  Gen.  H.  T.  4  Will.  IV.)  renders  it  necessary  for  underwriters,  even 
in  assumpsit,  to  plead  specially  in  matters  of  this  nature.  Therefore,  in 
fact,  the  two  actions  would  be  met  by  the  same  sort  of  plea.  Upon  these 
grounds,  it  appears  to  me  that  the  first  objection  fails."  See  also  Janson 
V.  Solarte,  2  Younge  &.  Coll.  127.  Notwithstanding  the  weight  of  this 
additional  authority,  it  is  not  easy  to  state,  how  it  can  be  reconciled  with 
the  general  rule  on  the  subject  of  multifariousness.  Ante,  §  161,  note, 
287,  a.  It  is  obvious,  that  Lord  Cottenham  was  not  prepared  to  go  to 
this  length  in  Campbell  r.  Mackay,  1  Mylne  &  Craig,  624,  625.  See 
Ante,  §  279,.note,  280,  281 ,  286  and  note,  286,  a ;  Mitf.  Ek^.  PI.  by  Jeremy, 
181,  182;  Cooper,  Eq.  PI.  182,  183.  See  also  Brinckerhoff  r.  Brown, 
6  John.  Ch.  R.  139,  167;  Ante,  ^  161,  note;  1  Mont.  Eq.  PI.  71-74. 
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creditors  may  join  in  one  Bill  for  discovery  and  relief, 
in  order  to  set  aside  fraudulent  conveyances,  which 
have  been  made  by  their  debtor  in  fraud  of  his  credi- 
tors ;  for  they  all  have  a  common  interest  in  the  suit ; 
and  if  they  succeed,  the  decree  will  be  equally  bene- 
ficial to  all,  in  proportion  to  their  respective  interests.^ 
^  538.  But  in  other  cases,  where  the  defendants 
have  not  a  common  interest;  but  the  Bill  contains  dis- 
tinct matters,  which  may  affect  them  in  different  ways ; 
or  in  which  their  interests  may  be  entirely  distinct  and 
disconnected ;  or  with  a  large  portion  of  which  they 
have  no  concern  whatsoever ;  there,  upon  the  grounds 
already  stated,  the  objection  of  multifariousness  by 
diflerent  defendants  is  often  sustained.  Thus,  as  we 
have  already  seen,  in  the  case  of  the  union  of  eight 
charitable  donations  in  one  Bill,  where  another  corpora- 
tion was  interested  in  one  only,  the  latter,  if  made  a 
defendant,  might  demur  to  the  Bill  for  multifarious- 
ness.' So,  where  an  Information  and  Bill  was  filed 
for  the  general  administration  of  two  charities,  and  also 
impeaching  a  transaction,  by  which  a  part  of  the  chari- 
ty lands  had  been  exchanged ;  a  demurrer  by  one  of 
the  defendants,  who  had  taken  the  charity  lands  in  ex- 
change, on  the  ground  of  multifariousness,  was  allow- 
ed; for  the  defendant  had  nothing  to  do  with  the 
general  administration  of  the  charities ;  but  only  with 
80  much  of  the  matters,  as  regarded  the  exchange  of 
the  charity  lands.'     This  case  was  afterwards  ovor- 


1  Brinkerhoff  V.  Hruwn,  0  John.  (*h.  H.  150,  151 ;  S.  P.  Dix  v.  Brifr^s, 
0  Paige,  R.  695;  Sizcr  v  MuUer,  0  Paiffc,  605;  Ante,  ^  101,  notr,  t'NO 
and  note,  where  this  doctrine  is  qucfitioned  and  considered. 

'  Ante,  $  532;  Attonicy-Ccncnil  «.  Merchant  Tailors*  Company,  5 
Sim.  288;  S.  C.  1  Mylnc  &  Keen,  189-  191. 

'  Attorney-General  v.  Cradock,  8  Simons,  R.  400 ;  S.  C.  rcvcrs(>d,  3 
Myloe  Sl  Craig,  85.    The  reversal  turned  upon  special  grounds,  not  im- 

PL.  66 
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ruled ;  but  the  doctrine  would  have   been  regulariy 
true,  if  the  defendant  had  not  so  mixed  himself  up  in 


pogning  the  general  rule.  The  Bill  charged  collaaion  by  the  defendant 
(who  took  the  objection  of  multifariousness)  with  the  trustees,  in  a  breach 
of  the  trust  in  respect  to  a  part  of  the  charity  estates ;  and  the  Iiord  Qian- 
cellor  was  of  opinion,  that  on  this  account  the  defendant  was  propeiiy 
made  a  party  to  the  suit,  as  the  objects  of  the  Bill  were  not  only  to  hare 
an  account  of  the  charity,  but  also  to  have  the  exchange  set  aside,  new 
trustees  appointed,  and  the  rents  apportioned  among  the  difierent  charita- 
ble objects.  On  this  occasion.  Lord  Cottenham  said ;  *'  The  defendant, 
Cradock,  says,  that  he  is  improperly  mixed  up  with  the  aoeounts  relathra 
to  the  other  property  of  this  trust ;  and  that,  although  the  infoAnatkin 
states  a  case  against  him,  which,  if  true,  might  entitle  the  Attorney-Gen- 
eral to  sue  him  in  respect  of  the  property  which  is  alleged  to  hare  been 
separated  from  the  charity,  he  ought  not  to  be  made  a  party  to  a  suit,  the 
object  of  which  is  to  have  a  general  account  taken  of  the  property  of  the 
charity,  and  an  apportionment  of  that  property  to  the  several  porpoeee  to 
which  it  is  alleged  to  belong.  The  first  point  to  be  determined  is,  whether 
he  is  not  so  involved  with  that  part  of  the  property  which  Headlam  is 
said  to  have  diverted  from  the  charity,  as  to  make  it  impossible  to  proceed 
against  Headlam,  with  respect  to  that  property,  without  joining  Cradock ; 
and  I  think,  that,  under  the  circumstances  stated,  it  is  quite  impossible, 
that  the  suit  could  be  prosecuted  in  the  absence  of  Cradock.  The  al- 
leged breach  of  trust  consists  in  Headlam  and  Cradock  diverting  an 
estate,  subject  to  charitable  purposes,  by  way  of  exchange  for  an  estate 
which  belonged  to  them  jointly.  The  exchange  complained  of  is  one 
transaction,  and  the  consideration  is  property  in  which  they  were  jointly 
interested.  If  that  be  so,  the  question  is,  whether  the  objection  of  multi- 
fariousness can  possibly  apply  ;  whether  a  party,  who  has  been  impli- 
cated with  a  trustee  in  a  breach  of  trust,  as  to  part  of  the  property  which 
is  the  subject  of  the  information,  can  say  that,  in  order  to  accommodate 
him,  you  shall  sever  the  case  against  that  particular  trustee  from  the  case 
against  the  trustees  generally.  In  many  cases  it  would  be  utterly  impos- 
sible so  to  proceed  ;  for  if  you  are  bound  to  separate  that  part  in  which 
the  trustee  was  concerned  with  the  other  party,  you  may  make  that  suit 
defective  which  ought  to  be  instituted  against  all  the  trustees  in  respect 
of  the  whole  interest  in  the  charity.  Now  this  suit  would  be  defective, 
if  that  part  which  relates  to  the  transaction  in  which  Headlam  and  Cra- 
dock were  together  concerned  were  separated  from  the  rest,  the  object 
being  to  have  an  account  taken  of  the  whole  of  the  charity  property,  and 
an  apportionment  of  the  property  among  the  different  purposes  for  which 
it  was  designed.  Any  thing  more  inconvenient  than  having  against 
Headlam  one  suit  for  that  part  of  the  account  which  relates  to  the  prop- 
erty in  respect  of  which  Cradock  is  interested,  and  another  suit  for  the 
remainder,  there  could  not  well  be.     It  is  obvious,  that  that  would  be  a 
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the  transactions,  as  to  become  a  party  to  the  breach  of 
trust  by  the  trustees,  and  if  the  very  objects  of  the 
Bill  did  not  absolutely  require  him  to  be  joined.' 


most  inconvenient  and  improper  mode  of  carrying  on  the  suit.  Would 
it  e?er  occur  to  any  one  to  file  one  Bill  against  the  trustee  for  one  part  of 
the  tnnsaction,  and  another  Bill  for  another  part  of  the  transaction  ?  Then, 
is  ft  puty  entitled  to  raise  this  objection,  who  has  made  himself,  by  uniting 
with  the  trustee  in  a  breach  of  trust,  part  and  parcel  of  the  transaction ! 
TIm  object  of  the  rule  against  multifariousness  is  to  protect  a  defendant 
from  onoecessary  expense ;  but  it  would  be  a  great  perversion  of  that 
rule,  if  il  were  to  impose  upon  the  plaintifis,  and  all  the  otlicr  defendants, 
the  ezpenMs  of  two  suits  instead  of  one.  The  object  of  tlys  suit  is  to 
Mtftbliab  that  Cradock  has,  by  means  of  the  transaction  stated  in  the  in- 
fiimMtioa,  become  a  trustee  of  part  of  the  charity  estate.  Sup|K)se  he 
had  been  an  actual  instead  of  a  constructive  trustee,  and  the  object  was 
to  hare  accounts  taken,  and  an  administration  made  of  the  whole  of  the 
eharily  property,  could  he  object  on  that  ground,  that  he  was  a  trustee 
only  of  a  part  of  the  charity.property,  and  that  he  could  not  be  made  a 
party  to  a  suit  relating  to  the  whole?  If  that  were  to  prevail,  it  would 
be  directly  against  the  decision  of  the  Vice-Chancellor,  which  I  affirmed 
in  Campbell  v.  Mackay.  (1  Mylne  &  Craig,  603.)  There,  some  of  the 
parties  were  trustees  of  part  only  of  the  trust  property  in  question ;  but 
the  tmsts  were  so  united,  by  the  allegations  of  the  Bill,  that  the  whole 
was  made  one  fund  ;  and  first  the  Vice-Chancellor,  and  afterwards  myself, 
were  of  opinion,  that,  in  such  a  state  of  circumstances,  the  objection  of 
innltiftrMHisQess  could  not  be  sustained.  If  that  be  so,  according  to  the 
deeisioo  in  Campbell  v.  Mackay,  when  the  defendant  is  a  trustee  only  of 
part,  hot  which  part  is  so  blended  with  the  remainder  as  to  make  it  im- 
proper to  separate  it,  is  greater  favor  to  be  shown  to  a  person  who  be- 
comes  one  of  the  trustees  by  joining  with  another  trustee  in  committing 
a  breach  of  trust  ?  The  doctrine  of  multifariousness  would  be  carried 
much  too  far  if  that  were  to  be  the  case.  That  would  have  been  the  opin- 
ion, which,  independently  of  any  decision,  I  should  have  formed  ui>on  prin- 
ciple, and  npon  the  case  of  Campbell  v.  Mackay,  in  which  botli  his  Honor 
the  Vioe-Chancellor,  and  myself,  concurred.  The  present  case,  however, 
is  almost  identical  with  Salvidge  v.  Hyde,  5  Madd.  136,  and  Jac.  U.  151, 
not  aeeording  to  the  facts  of  that  case,  but  acc<irding  to  the  facts  (»f  the 
ease  which  Lord  Kldon  assumed  was  brought  before  him.  In  Salvidge  v. 
Hyde,  there  was  not  such  a  union  ;  there  was  a  distinct  case  against  the 
defendant  Laying,  who  was  alleged  to  have  improperly  purchased  part  of 
the  teeUtor*8  estate.  The  Vice-Chancellor,  Sir  J.  Leach,  was  of  opinion, 
that  that  of  itself  would  not  raise  the  objection  of  multifariousness,  upon 

1  Attorney-General  0.  Craduck,  3  Mylne  &  Craig,  85. 


524  EQUITY    PLEADINGS.  [CH.  X. 

^  639.  The  conclusion,  to  which  a  close  survey  of 
all  the  authotities  will  conduct  us,  seems  to  be,  that 
there  is  not  any  positive,  inflexible  rule,  as  to  what,  in 
the  sense  of  Courts  of  Equity,  constitutes  multifarious- 
ness, which  is  fatal  to  the  suit  on  demurrer.  These 
Courts  have  always  exercised  a  sound  discretion  in 
determining,  whether  the  subject-matters  of  the  suit 
are  properly  joined,  or  not ;  and  whether  the  parties, 
plaintifis  or  defendants,  are  also  properly  joined,  or  not.- 

the  ground,  that  there  was  one  entire  object,  namely,  the  adminiatration 
of  the  estate.  When  the  case  came  before  Lord  Eldon,  he  did  not  go  to 
that  extent,  nor  did  he  concur  in  the  opinion  of  the  Vice-Chanoellor.  Col- 
]iford  was  a  trustee,  who,  as  well  as  Laying,  was  alleged  to  have  pur- 
chased part  of  the  trust  estate.  It  was  there  argued,  at  the  bar,  that 
the  land  sold  to  Culliford  was  in  part  included  in  the  land  sold  to  Lay- 
ing, so  that  the  purchases  were  necessarily  connected.  The  parties  «t 
the  bar  were  driven  to  that  argument ;  ai^  then  Lord  Eldon  says,  '  If 
Culliford  purchased  for  himself,  which  he  could  not  do,  and  then  Laying 
bought  of  him,  that  would  be  one  thing ;  but  what  charge  is  there  in  the 
Bill,  that  Laying  purchased  what  Culliford  bought?  If  an  executor,  hay- 
ing a  power  to  sell,  agrees  to  sell  to  A.  B.,  can  a  Bill  be  filed  against 
him,  and  also  for  a  general  administration  of  the  estate?  He  may  have 
made  infinitely  too  good  a  bargain  with  the  trustee,  to  sell,  one  that  the 
Court  would  not  allow  to  stand ;  but  that  is  no  ground  for  making  him  a 
party  to  the  general  administration.  The  case  must  depend  on  the  charges 
of  the  Bill :  they  may  be  such  as  to  unite  persons  who  are  ordinarily  dis- 
united.' (Jac.  R.  155.)  It  is  impossible  to  misunderstand  what  Lord  El- 
don means.  He  says,  in  efiect,  '  You  are  proceeding  against  Culliford. 
If  the  allegation  in  the  Bill  connects  the  other  party  with  the  purchase  by 
Culliford,  I  do  n't  dispute  that  he  is  properly  joined  ;  but  here  is  a  failure 
of  that  ground,  because  the  Bill  does  not  allege  any  connection  between 
the  purchase  by  Culliford  and  the  purchase  by  Laying ; '  and  upon  that 
ground,  obviously,  Lord  Eldon  decided  the  case;  namely,  because  the 
two  purchases  were  not  connected.  Now,  here  it  is  difierent;  because 
there  is  one  property,  one  consideration,  and  it  is  obviously  impossible  to 
proceed  against  one  party  without  the  other.  I  consider,  therefore,  not 
on  general  principles  only,  but  on  the  distinct  authority  of  Lord  Eldon, 
that  the  objection  of  multifariousness  cannot  be  sustained.  The  case  put 
to  him  from  the  bar  in  Salvidge  v.  Hyde,  and  on  which  he  observes,  was 
as  nearly  as  possible  identical  with  this.  The  demurrer  must  be  over- 
ruled." (See  Pearse  v.  Hewitt,  7  Sim.  471.)  Attorney-General  v. 
Cradock,  3  Mylne  &  Craig,  93-97;  Ante,  ^  271,  278,  a;  Salvidge  ». 
Hyde,  6  Madd.  R.  138;  S.  C.  Jac.  R.  181 ;  Ante,  §  274. 
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And  it  is  not  very  easy,  a  priori^  to  say  exactly,  what 
is,  or  what  ought  to  be  the  true  line  regulating  the  course 
of  pleading  on  this  point.  All  that  can  be  done  in 
each  particular  case,  as  it  arises,  is  to  consider,  whether 
it  comes  nearer  to  the  class  of  decisions,  where  the 
objection  is  held  to  be  fatal,  or  to  the  other  class,  where 
it  is  held  not  to  be  fatal.'  And  in  new  cases,  it  is  to 
be  presumed,  that  the  Court  will  be  governed  by  those 
analogies,  which  seem  best  founded  in  general  conven- 
ience, and  will  best  promote  the  due  administration 
of  justice,  without  multiplying  unnecessary  litigation 
on  the  one  hand,  or  drawing  suitors  into  needless  and 
oppressive  expenses  on  the  other. 

§  540.  It  is  also  to  be  considered,  that  the  objection 
of  multifariousness  is  not  confined  to  cases,  where, 
upon  the  actual  frame  of  the  Bill,  there  is  a  necessity 
for  all  the  persons,  named  as  defendants,  being  made 


I  Campbell  v.  Mackay,  1  Mylne  &  Craig,  G21,  622.  Nearly  all  the 
praoeding  obeervationa  upon  roulufariousness  have  been  drawn  from  the 
learned  and  elaborate  judgment  of  Lord  Cottenham,  in  Campbell  v.  Mac- 
kay,  1  Mylne  Sl  Craig,  616,  626,  which  will  amply  reward  the  diligent 
peraaal  of  the  reader.  In  Hoggart  v.  Cutts,  1  Craig  &  Phill.  204,  205, 
Lord  Cottenbam  said  ;  *'  The  cases  in  which  the  objection  of  multifarious- 
oeaa  liaa  been  overruled  at  the  hearing,  are  cases,  where  the  questions 
blended  together  are  such  as  it  is  incouTenient,  as  a  general  rule,  to  unite 
in  one  suit,  but  which  the  Court  can  nevertheless  deal  with  when  so  unit- 
ed. Here,  the  questions  blended  together  are  such  as  the  Court  cannot 
aodeal  with.'*  In  the  Trustees  of  Watertown  v.  Cowen,  4  Paige,  R.  510, 
ii  was  held  by  the  Court,  that  where  each  of  the  plaintiffs  had  a  distinct 
right  and  title,  but  the  injury  was  the  same,  or  common  to  both,  it  being 
a  nniaanoe  to  both,  they  might  well  join  in  a  Bill  to  restrain  the  erection 
of  the  noisance,  although  each  of  them  might  file  a  separate  Bill  for  the 
aame  porpoee.  The  language  of  the  Court  was :  **  If  each  of  the  com- 
plainants had  a  right  to  file  a  Bill  to  restrain  the  erection  of  this  nuisance, 
as  they  had  a  common  right,  and  the  injury  was  the  same,  or  common  to 
both,  I  see  no  valid  objection  to  their  joining  in  one  suit.**  Wh<>n  the 
Conrt  here  spoke  of  a  common  right,  it  was  not  intended,  that  the  plain- 
tifla  had  a  joint  right,  but  only  a  right  of  a  similar  natua*,  which  might 
be  aimalarly  aflected  by  the  same  nuisance. 
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parties,  or  for  other  persons  being  made  parties.  Many 
Bills  may  not  be  multifarious,  as  to  some  persons  inter* 
ested  in  the  whole  of  the  subject-matter,  which  may 
be  so,  as  to  others  interested  in  a  part  of  it ;  as,  fin* 
example,  in  the  case  of  distinct  purchasers  of  diflerent 
parcels  of  property  being  made  defendants,  or  omitted 
to  be  made  defendants.^  But  that  can  furnish  no  rea* 
son  for  the  Court's  proceeding  in  the  absence  of  any 
persons,  who  ought  to  be  present,  as  to  any  part  of  the 
case ;  or,  if  they  are  made  parties,  for  depriving  them 
of  the  benefit  of  the  objection  of  multifariousness.  It 
will  only  prove,  that  the  plaintifi^  have  adopted  a 
wrong  course  from  the  beginning,  in  the  very  frame  of 
their  Bill,  by  uniting  distinct  matters  against  diflferent 
defendants.^ 

^  541.  (3.)  In  the  next  place,  as  to  demurrers  for 
the  want  or  defect  of  parties,  and  for  ^  misjoinder  of 
parties.  After  the  very  full  discussion  of  the  sulject 
of  who  are,  and  who  are  not,  proper  and  necessary 
parties  to  Bills,  in  the  preceding  pages,  but  little  re- 
mains to  be  said  in  this  place.*  Whenever  the  want 
of  proper  parties  appears  on  the  face  of  the  Bill,  it 


1  Ante,  §  284,  a. 

3  Lomsden  o.  Frazer,  Mich.  1836,  15  Law  Journ.  81 ;  S.  C.  1  Mylne 
&  Craig,  589. 

3  Ante,  §  72-236.  In  addition  to  the  cases  already  cited  on  the  sab- 
ject  of  Bills  brought  by  some  stockholders  in  a  company  in  behalf  of  all, 
(Ante,  §  108,  109,)  we  may  add  the  very  recent  case  of  Vigors  v.  Lord 
Audley,  9  Sim.  R.  72,  and  2  Mylne  &  Craig,  49,  where  a  Bill  was  brongbt 
by  some  of  the  shareholders  of  a  mining  company  in  behalf  of  all,  against 
the  directors  of  the  company,  to  prevent  the  money  of  the  shareholders 
from  being  appropriated  to  the  use  of  any  persons,  otherwise  than  for  the 
general  benefit  of  the  shareholders.  On  a  demurrer  for  want  of  parties. 
Lord  Cottenham  overruled  the  objection,  saying,  that  the  precedent  in 
Hichens  v.  Congreve,  4  Russ.  R.  562,  was  strictly  applicable  to  the  ease; 
and  that  in  the  absence  of  precedent,  it  was  the  business  of  the  Court  to 
adapt  its  practice  to  the  wants  of  the  public,  at  the  same  time  doing  aa 
little  violence  as  possible  to  the  roles  of  established  practice. 
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constitutes  a  good  cause  of  demurrer.^  If  the  parties, 
not  brought  before  the  Court,  are  necessary  and  proper 
to  the  decree  to  be  made  under  the  Bill,  the  exception 
may  also  be  insisted  upon  in  the  answer,  or  at  the 
hearing.'  When  the  objection  is  taken  by  demurrer, 
if  sustained,  the  defendant  will  be  entided  to  his 
costs ;  but  when  it  is  taken  at  the  hearing  only,  the 
defendant  is  usually  not  entitled  to  his  costs.'  But,  in 
such  cases,  the  Court  will  always  give  leave  to  make 
the  new  parties,  either  by  an  amendment,  or  by  a  sup- 
plemental Bill,  when  substantial  justice  between  the 
actual  parties  to  the  suit  requires  it.^  And  even  if  the 
Bill  should  be  dismissed  for  this  defect,  the  dismissal 
will  be  without  prejudice  to  another  Bill.^ 

1  Cockborn  v.  Thompson,  16  Yes.  325;  Ante,  ^  73,  236 ;  Poet,  §  544, 
610. 

•  Ante,  §  72,  236,  283;  Miif.  Eq.  PI.  by  Jeremy,  180,  181,  326; 
Cooper,  Eq.  PI.  185;  Robinson  o.  Smith,  3  Paige,  R.  222;  Mitchell  v. 
Lenox,  9  Paige,  R.  281. 

3  Cooper,  Kq.  PI.  185  ;  Court  v.  Jeffrey,  1  Sim.  &  Stu.  105  ;  Mitchell 
V.  Bailey,  3  Madd.  R.  01 ;  Mitf.  Eq.  PI.  by  Jeremy,  40,  181,  325,  326. 

<  Ante,  f  337;  Post,  $8Ht;  Milligan  v.  Mitchill,  1  Mylne  &  Craig, 
433;  Mitf.  Eq.  PI.  by  Jeremy,  326.  When  the  plaintiff  is  allowed 
leaTe  to  amend  on  account  of  the  want  of  proper  parties,  he  possesses 
the  incidental  right  to  amend  by  charging  all  such  matters,  as  constitute 
the  Equity  of  his  case,  against  the  new  parties.  Stephens  o.  Frost, 
S  Younge  A  Coll  297.  The  usual  order,  which  is  made  at  the  hearing, 
is,  that  the  cause  shall  stand  over,  and  the  plaintiffs  shall  be  at  liberty  to 
amend  their  original  Hill,  for  the  purpose  of  adding  parties,  as  they  might 
be  advised.  Sometimes  an  alternative  clause  is  added,  or  to  show,  why 
they  are  anable  to  bring  all  the  proper  parties  before  the  Court.  Milligan 
V.  Mitchill,  1  Mylne  &  Craig,  433,  434,  412,  443.  Hut,  under  such  cir- 
cnmelaoees,  where  the  exception  really  taken  was  to  a  want  of  parties 
deiendaots,  the  plainti/fs  will  not  bo  at  liberty  to  make  new  parties  plain- 
tifi,  and  to  make  new  charges  and  statements  applicable  thereto.  Milli- 
gan «.  Mitchill,  1  Mylne  A  Craig,  433,  443,  443 ;  Miller  v.  McCan, 
7  Paige,  R.  451. 

ft  Staflbrd  v.  City  of  liondon,  1  P.  Will.  428;  S.  C.  1  Str.  05 ;  Jones 
«.  Jones,  3  Atk.  112;  S.  C.  1  Dick.  R.  06.  It  is  reported  to  have  been 
•aid  by  Lord  Hardwicke,  in  an  anonymous  case,  8  Atk.  15,  and  in  Jones 
V.  Jones,  3  Atk.  Ill,  that  a  Bill  in  Chancery  is  never  dismissed  for  want 


628  EQUITY   PLEADINGS.  [CH.   X« 

^  542.  When  the  parties,  who  are  omitted,  are 
mere  formal  parties,  if  the  objection  is  not  taken  by 
demurrer,  or  by  plea,  the  Court  will  be  indisposed  to 
listen  to  the  objection  at  the  hearing ;  and  if  it  can 
properly  do  so,  it  will  dispose  of  the  cause  upon  its 
merits,  without  requiring  such  formal  parties  to  be 
joined.*  And  if  the  joinder  of  a  formal  party  would 
oust  the  jurisdiction  of  the  Court,  it  will  proceed  to  a 
decree  upon  the  merits  of  the  case  between  the  parties 
actually  before  the  Court,  who  have  the  real  and  sub- 
stantial interests  in  the  controversy,  whenever  it  can 
be  done  without  prejudice  to  the  rights  of  others.* 

§  643.  Whenever  a  demurrer  is  put  in  for  want  of 
necessary  parties,  it  must  (as  we  have  seen')  show, 
who  are  the  proper  parties  from  the  facts  stated  in  the 
Bill,  not  indeed  by  name,  for  that  might  be  impossible; 
but  in  such  a  manner,  as  to  point  out  to  the  plaintiflf 
the  objection  to  his  Bill,  and  to  enable  him  to  amend 
by  making  proper  parties.* 

of  parties ;  but  it  stands  over  upon  payment  of  the  costs  of  the  day.  But, 
however  true  this  may  be  as  a  general  rule  of  practice,  it  is  not  universal- 
ly true  ;  for  if  the  necessary  parties  cannot  be  made,  as  is  sometimes  the 
case,  the  Bill  must  be  dismissed.  See  Ante,  §  81,  86;  Ray  v.  Fenwick, 
3  Bro.  Ch.  R.  25 ;  Russell  v.  Clarke's  Ex'rs,  7  Cranch,  R.  69,  99.  See 
also  Milligan  v.  Milledge,  3  Cranch,  R.  320  ;  Ante,  §  75,  236. 

1  Ante,  §221,229. 

2  Wormley  v.  Wormley,  8  Wheat.  451  ;  Ante,  §  79,  note,  221,329. 

3  Ante,  §  236,  238. 

4  Mitf.  Eq.  PI.  by  Jeremy,  180,  181 ;  Pyle  ».  Price,  6  Ves.  780,  781 ; 
Attorney-General©.  Jackson,  11  Ves.  369;  Cooper,  Eq.  PI.  187;  Attor- 
ney-General V.  Poole,  4  Mylne  &  Craig,  R.  17  ;  Ante,  §  238.  The  form 
of  a  demurrer,  for  want  of  necessary  parties,  as  given  in  Van  Heythuy- 
sen,  Eq.  Drafts.  419,  is  as  follows  :  —  **  These  defendants,  by  protesta- 
tion, &c.,  do  demur  to  the  said  Bill,  and  for  cause  of  demurrer  show,  that 
it  appears  by  the  said  complainant's  own  showing  in  the  said  Bill,  that 
J.  S.,  therein  named,  is  a  necessary  party  to  the  said  Bill,  inasmuch  as  it 
is  therein  stated,  that  the  said  testator  did,  in  his  lifetime,  by  certain  con- 
veyances made  to  the  said  J.  S.,  in  consideration  of  £  — ,  convey  to  him, 
by  way  of  mortgage,  certain  estates  in  the  said  Bill  mentioned,  for  the  pur- 
pose of  paying  the  said  testator's  said  debts  and  legacies ;  but  yet  the  said 
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^  544.  As  to  the  misjoinder  of  parties.  If  the  mis- 
joinder is  of  parties  as  plaintiffs,  all  the  defendants 
may  demur ;  for,  as  we  have  seen,  such  a  misjoinder  is 
a  proper  ground  of  objection.^  If  the  misjoinder  is  of 
parties  as  defendants,  those  only  can  demur,  who  are 
improperly  joined.*  But  if  a  person  is  improperly 
joined  as  a  defendant,  who  is  without  the  jurisdiction, 
and  is  therefore  a  party  only  by  virtue  of  the  usual 
prayer  of  process,  such  misjoinder  will  not  affect  the 
cause ;  for  until  he  has  appeared  and  acted,  no  decree 
can  be  had  against  him.'     And  in  cases  of  misjoinder 


complainant  hath  not  made  the  said  J.  S.  a  party  to  the  said  Bill. 
Wherefore,"  &c.  It  has,  however,  heen  held,  that,  upon  a  demurrer  to  a 
Bill  for  want  of  Equity,  the  objection,  that  the  Bill  is  defective  for  want  of 
parties,  may  well  be  taken.  Vernon  v.  Vernon,  in  Chancery  (England), 
February,  1837.  So  the  objection  may  be  taken  in  the  same  way,  if  per- 
WMiB  are  improperly  made  plaintiffs.  Gething  v,  Vigurs,  November  8, 
1836,  before  the  Vicc-Chancellor  of  England. 

1  Ante,  (  232,  230,  237,  279,  283,  509,  511 ;  Cuff  v.  PlatHl,  4  Riiss. 
243  ;  King  of  Spain  v.  Machado,  4  Russ.  225;  Bell  v.  Cureton,  3  Mylno 
&  Keen,  503,  512. 

*  Where  a  person,  having  a  distinct  derivative  interest  under  another 
person,  ia  made  a  joint  plaintiff  with  him,  such,  for  example,  as  a  pur- 
ehaaer  under  a  settler,  where  both  are  plaintiffs,  to  set  aside  the  settlement, 
the  purchaier  can  have  no  relief  upon  such  a  Bill,  although  he  might,  in 
a  separate  suit,  have  l>een  entitled  to  relief.  Bell  v.  Cureton,  3  Mylno  & 
Keen,  503,  513.  See  Hunter  o.  Richardson,  0  Madd.  R.  89.  Where  a 
person  has  been  improperly  made  a  plaintiff,  who  should  upon  the  rirciim- 
•taneea  of  the  case  have  been  made  a  defendant,  the  Court  will  sometimes 
allow  an  amendment  to  be  made,  by  striking  out  the  party  as  phiintiff, 
and  making  him  a  drfrndant.  Aylwin  v.  Bray,  2  Young  &  Jcrv.  518, 
note.  And  if  the  cause  has  prncc«*dcd  to  a  hearing,  the  Court  has  s<ime- 
times  gone  the  length  of  derrering  against  that  plaintiff  and  the  defend- 
ants, in  favor  of  the  other  plaintiffs,  in  the  same  manner,  as  if  he  had  been 
a  co-defendant  instead  of  lieing  a  plaintiff.  Morley  v.  Hawko,  cited 
3  Yoange  &  Jerv.  520  ;  and  Raffity  r.  King,  15  I^w  Journ.  87,  03,  Mich. 
Term,  1836 ;  S.  C.  1  Keen,  R.  GOl,  619 ;  Janson  v.  Sulertc,  2  Younge 
A  Coll.  133. 

'  Pringle  v.  Crouks,  3  Younge  &  Coll.  (HW.  A  quvre  is  suggested  in 
this  case,  whether  mi]«joifidrr  of  a  defendant  is  in  any  case  a  ground  for  a 
demorrer.  See  Ante,  ^  203,  224,  232,  236,  237,  371,  a -278,  a,  279, 
383,  308,  500,  530. 
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of  plaintiflfe,  the  objection  ought  to  be  taken  by  de- 
murrer ;  for  if  not  so  taken,  and  the  Court  proceeds  to 
a  hearing  on  the  merits,  it  will  be  disregarded,  at  least, 
if  it  does  not  materially  affect  the  propriety  of  the 
decree.* 


1  Trustees  of  Watertown  o.  Cowen,  4  Paige,  R.  510 ;  Raffity  «.  King, 
6  Law  Journ.  87,  N.  S.  Mich.  Term,  1836;  S.  C.  1  Keen,  R.  601, 
619;  Wilkinson  v.  Parry,  4  Russ.  R.  272,  274;  Aylwin  v.  Bray,  cited 
S  Younge  &  Jerv.  518,  note ;  Mosley  v.  Lord  Hawke,  cited  2  Tounge  Si 
Jerv.  520 ;  Lambert  o.  Hutchinson,  1  Beavan,  R.  277 ;  Ante,  $  237,283. 
In  the  case  of  Raffity  v.  King,  as  reported  in  the  Law  Journal,  (toI.  6, 
N.  S.  93,)  the  following  observations  are  given  as  a  part  of  Lord  Lang- 
dale^s  judgment :  —  "  As  to  the  objection  to  John  Raffity  being  made  a 
plaintiff,  I  am  not  satisfied  it  would,  under  any  circumstances,  be  consid- 
ered of  such  importance,  as  to  deprive  the  other  plaintijQ^  of  the  relief 
they  are  entitled  to.  There  have  been  cases,  in  which  the  Court,  with  a 
view  to  special  justice,  has  overcome  the  difficulty  oocaaoned  by  a  mis- 
joinder of  plaintifis.  In  the  case  of  Mosley  v.  Lord  Hawke,  before  Sir 
William  Grant,  (cited  2  Younge  &  Jerv.  420,)  a  tenant  for  life  of  a  fund, 
at  whose  instigation  and  for  whose  benefit  a  breach  of  trust  had  been 
committed,  was  joined  with  the  other  plain tifis  to  the  Bill.  The  defend- 
ant objected  to  any  relief  being  granted  in  that  state  of  the  record ;  but 
the  objection  was  overruled,  and  a  decree  was  made  against  the  defend- 
ants, and  the  offending  tenant  for  life,  who  was  one  of  the  plaintiffs. 
There  are  other  cases,  which  might  be  cited  on  this  subject ;  but  it  does  not 
seem  to  be  necessary  ;  for  John  Raffity  does  not  appear  to  have  had  any 
interest  whatever,  and  he  is  a  mere  formal  party.  And  without  determin- 
ing the  effisct  of  the  objection,  if  brought  forward  earlier,  I  think  it  is 
now  too  late.  If  the  objection  had  been  stated  in  the  answer,  the  plain- 
tiff's might  have  obtained  leave  to  amend  their  Bill,  and  might  have  made 
John  Raffity  a  defendant  instead  of  a  plaintiff*;  for  which  there  is  the  au- 
thority of  Aylwin  v.  Bray ;  and  in  such  a  case  as  this,  where  the  objec- 
tion is  reserved  to  the  last  moment,  and  even  after  the  argument  on  the 
merits,  I  think  it  ought  not  to  prevail.'*  The  same  case  is  reported  on 
this  point  in  1  Keen,  R.  619,  to  the  same  effect. 
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CHAPTER  XI. 

DEMURRERS    TO    DISCOVERY. 

^  545.  Having  treated  of  demurrers  to  original  Bills 
prajing  relief,  let  us  proceed  to  consider  the  grounds 
of  demurrer  to  Bills  of  Discovery  ;  for  a  plaintiff  may, 
in  many  cases,  be  entitled  to  maintain  a  Bill  for  dis- 
covery merely,  although  he  could  not  maintain  a  Bill 
fiir  relief,  as  well  as  for  discovery.^  We  have  already 
seen,  that  in  cases,  where  the  plaintiff  is  entitled  to 
discovery  only,  if  he  goes  on  to  pray  relief,  the  whole 
Bill  is,  in  England,  held  to  be  demurrable.^  But  it 
would  seem,  that,  in  America,  the  demurrer  would  be 
good  only  to  the  relief,  and  the  plaintiff  would  still  be 
entitled  to  the  discovery.' 

^  546.  We  have  also  seen,  that,  where  the  Bill  is 
for  discovery  and  relief,  the  defendant  may,  if  he 
pleases,  demur  to  the  relief,  and  answer  to  the  discov- 
ery. But  he  cannot  demur  to  the  discovery  alone, 
and  not  to  the  relief,  when  the  discovery  is  merely 
incidental  to  the  relief;  for  that  would  be  to  demur, 
not  to  the  thing  required,  but  to  the  means,  by  which 
it  was  to  be  obtained.^  Therefore,  where  a  defendant 
had  demurred  to  the  discovery  sought  by  a  Bill,  for 
want  of  title  in  the  plaintiff  to  require  the  discovery ; 

1  Cooper,  Eq.  PI.  18G. 

■  CoqMT,  Eq.  PI.  1H8;  Mitf.  Kq.  PI.  by  Jpremy,  183,  184;  Ante, 
^  313 ;  RoberU  v.  Clayton,  3  Anst.  K.  713 ;  Hare  on  Discov.  H,  7,  0. 

3  Ante,  4  319,  note.  111 ;  Dell  o.  Hale,  9  Younge  &  Coll.  New  R.  1, 
3,1. 

^  Ante,  (  319,  note,  $  141. 
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but  had  omitted  to  demur  to  the  relief  prayed,  to 
which  that  discovery  was  merely  incidentsd,  the  de- 
murrer was  held  bad  in  point  of  form,  and  was  over- 
ruled ;  for  the  demurrer,  being  to  the  discovery  only, 
admitted  the  title  to  relief,  and  consequently  admitted 
the  title  to  the  discovery,  which  was  only  incidental 
to  the  relief.^  It  would  give  rise  to  a  very  different 
question,  as  to  the  validity  of  a  demurrer  to  discovery, 
as  well  as  to  relief,  if  it  clearly  appeared,  that  the  dis- 
covery asked  was  of  other  distinct  matters,  not  inci- 
dental to  the  relief.^ 

^  647.  Even  in  a  Bill,  properly  before  the  Court, 
for  discovery  and  relief,  there  may  be  objections  made 
by  way  of  demurrer  to  particular  discoveries  asked, 
although  not  applicable  to  all  the  discovery.  These 
special  objections  are  reducible  to  four  principal  heads ; 
(1.)  That  the  answer  may  subject  the  defendant  to 
penal  consequences ;  ( 2.)  That  it  is  immaterial  to  the 
purposes  of  the  suit ;  ( 3.)  That  it  would  involve  a 
breach  of  some  confidence,  which  it  is  the  policy  of 
the  law  to  preserve  inviolate  ;  (4.)  That  the  matter, 
which  is  sought  to  be  discovered,  appertains  to  the 
title  of  the  defendant,  and  not  to  that  of  the  plaintiff.' 
But  as  these  objections  may  also  apply  to  the  whole 
structure  of  the  Bill,  and  to  the  discovery  sought  by  it, 
they  need  not  be  farther  examined  in  this  place,  as 
they  will  be  fully  considered  hereafter.* 


1  Mitf.  Eq.  PI.  by  Jeremy,  184, 185 ;  Morgan  v.  Harris,  2  Bro.  Ch.  R. 
12 ;  Waring  v.  Mackreth,  Forrest,  Ex.  R.  129 ;  Hare  on  Discov.  4 ; 
Ante,  ^  312  and  note. 

2  Ante,  ^  312  and  note;  Hare  on  Discov.  7,  8  ;  Mitf.  Eq.  PI.  by  Jere- 
my, 184  and  notes  (rn)  and  (71).  In  such  a  case,  would  not  the  Bill  be 
open  to  objection  on  account  of  multifariousness  ? 

3  Hare  on  Discov.  4. 

^  Post,  ^572,  675-605. 
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^  548.  It  is  proper,  however,  to  state,  that  in  many 
cases  the  plaintiff  may  be  entitled  to  relief,  although 
he  may  not  be  entitled  to  the  discovery  sought.  And, 
in  such  a  case,  a  demurrer  to  the  whole  Bill  would  be 
obviously  incorrect ;  for  the  plaintiff  might  be  able  to 
maintain  his  Bill,  independently  of  the  discovery.^ 
The  converse  of  the  rule,  therefore,  above  stated,  that 
a  demurrer  to  the  relief  is  good  as  to  the  discovery,  if 
it  is  good  as  to  the  relief,  docs  not  hold  ;  since  there 
may  be  relief  without  discovery. 

^  549.  Many  of  the  objections,  already  stated  to 
Bills  for  relief,  are  equally  applicable  to  Bills  of  Dis- 
covery. Thus,  for  example,  the  following  objections, 
already  stated,  equally  hold  to  Bills  of  Discovery  as 
they  do  to  Bills  of  Relief.  (1.)  That  the  subject  is 
not  cognizable  in  any  municipal  Court  of  Jusdce; 
(2.)  That  the  plaintiff  is  not  entitled  to  the  discovery 
by  reason  of  some  personal  disability;  (3.)  That  the 
plaintiff  has  no  title  to  the  character,  in  which  he 
sues ;  (4.)  That  the  value  of  the  suit  is  beneath  the 
dignity  of  the  Court;  (5.)  That  the  plaintiff  has  no 
interest  in  the  subject-matter,  or  no  pro[)er  title  to 
institute  a  suit  concerning  it ;  (6.)  That,  although  the 
plaintiff  has  an  interest  in  the  subject-matter  of  the 
suit,  and  has  a  tide  to  institute  it ;  yet  he  has  no  right 
to  call  upon  the  defendant  to  answer  his  demand ; 
(7.)  That  the  defendant  has  no  interest  in  the  sub- 
ject-matter of  the  suit,  which  entitles  the  plaintiff  to 
institute  it  against  him  ;  ( 8.)  That  the  object  of  the 
Bill  is  to  enforce  a  penalty  or  forfeiture.^ 


>  Mitf.  Eq.  PI.  by  Jeremy,  185 ;  Attorney -General  v.  Drown,  1  Swannt. 
394. 

•  Cooper,  Eq.  PI.  189, 190 ;  Mitf.  F/j.  PI.  by  Jeremy,  185 ;  2  Slory  on 
6q.  Jump.  (  1489. 
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^  650.  Upon  many  of  these  groands  of  demurrer,  it 
seems  unnecessary  to  add  to  the  expositions  already 
given.  Upon  a  few  of  them,  some  further  observa- 
tions and  illustrations  will  incidentally  occur  in  treat- 
ing of  other  appropriate  heads  of  demurrer  to  BHls  of 
Discovery,  technically  so  called.  Let  us  then  proceed 
to  the  consideration  of  these  heads  of  demurrer. 

§  661.  (1.)  The  first  is,  that  the  case  made  by  the 
Bill,  is  not  such,  in  which  a  Court  of  Equity  assumes 
a  jurisdiction.^  Where  a  Bill  prays  relief,  the  discov- 
ery, if  material  to  the  relief,  being  incidental  to  it,  a 
plaintiff,  showing  a  tide  to  relief,  also  shows  a  case,  in 
which  a  Court  of  Equity  will  compel  a  discovery,  un- 
less some  circumstance  in  the  situation  of  the  defend- 
ant renders  it  improper.'  But,  where  the  Bill  is  for 
discovery  merely,  it  is  necessary  for  the  plaintiff  to 
show  by  his  Bill  a  case,  in  which  a  Court  of  Equity 
will  assume  jurisdiction  for  the  mere  purpose  of  com- 
pelling a  discovery.*  This  jurisdiction  is  exercised  to 
assist  the  administration  of  justice  in  the  prosecution 
or  defence  of  some  other  suit,  either  in  the  same  Court, 
or  in  some  other  Court.* 

^  552.  Where  the  object  of  a  Bill  is  to  obtain  a 
discovery  to  aid  in  the  prosecution  or  defence  of  a  suit 
in  the  same  Court,  as  the  Court  has  already  jurisdic- 
tion of  the  subject-matter,  it  is  sufficient  to  state  the 
pendency  of  such  suit,  to  give  the  Court  jurisdiction 
upon  the  Bill  of  Discovery.*  But,  where  a  Bill  is 
brought  to  aid,  by  a  discovery,  the  prosecution  or  de- 
fence of  a  suit  instituted  in  another  Court,  it  must 
plainly  be  made  to  appear  upon  the  face  of  the  Bill, 

1  Mitf.  Eq.  PI.  by  Jeremy,  185.  2  Ante,  §  547. 

3  Mitf.  Eq.  PI.  by  Jeremy,  185, 186. 

4  Mitf.  Eq.  PI.  by  Jeremy,  186.  «  Ibid. 
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that  the  suit  is  of  such  a  nature,  and  for  such  objects, 
and  under  such  circumstances,  as  will  fully  justify  the 
interposition  of  the  Court  in  compelling  the  discovery 
sought.^ 

^  553.  In  the  first  place,  then,  it  must  appear  by 
the  Bill,  that  the  suit,  for  which  this  extraordinary  aid 
by  discovery  is  sought,  is  of  a  purely  civil  nature  ;  for 
if  it  be  a  proceeding  not  purely  of  a  civil  nature,  or  if 
it  be  a  criminal  proceeding,  a  Court  of  Equity  will 
not  exercise  its  jurisdiction  to  compel  a  discovery ; 
and,  if  it  is  sought  by  the  Bill,  a  demurrer  will  lie.^ 
Thus,  for  example,  a  Court  of  Equity  will  not  enter- 
tain a  Bill  of  Discovery  in  aid  of  a  mandamus,  or  of  a 
quo  wammtOj  or  of  a  prohibition,  or  of  an  information, 
or  of  an  indictment,  or  of  any  other  proceeding  of  a 
criminal  nature.'    And  no  discovery  will  be  enforced, 


1  It  b  not  necessary,  to  maintain  a  Bill  of  Discovery,  that  the  suit  in 
aid  of  which  it  is  brought  should  be  a  civil  suit,  pending  in  a  domestic 
Court.  On  the  contrary.  Courts  of  Equity  will  sustain  a  Bill  of  Discov- 
ery in  aid  of  a  civil  suit  pending  in  a  foreign  tribunal,  if  the  suit  bo  in  a 
eonntry  with  which  there  is  peace,  and  the  suit  do  not  interfere  with  tho 
known  public  policy  of  the  country  where  the  Bill  is  brought.  Cooper, 
Bq.  PI.  191;  Mitf.  ¥ai.  PI.  by  Jeremy,  186,  note  (7) ;  2  Story  on  Eq. 
Jnriqi.  4  1495.  But  this  has  been  recently  denied  by  the  Vice-Chancellor 
ID  Bent «.  Yonng,  0  Sim.  It  1B() ;  Ante,  ^  53,  note,  $  311. 

•  Mitf.  Eq.  PI.  by  Jeremy,  18C  ;  Ante,  §  33S ;  Wigram  on  Discov.  81, 
8dedit. 

'  Ante,  $  392;  Montague  v.  Dudman,  2  Vcs.  398;  Wigram  on  Dis- 
coT.  4,  5,  Sd  edit. ;  Attorney-General  r.  Reynolds,  1  Eq.  Abridg.  131 ; 
IKahop  of  London  o.  Fytrlio,  1  Bro.  Ch.  R.  06;  Mitf.  Eq.  Pi.  by  Jere- 
my, 196,  197;  Cooper,  Bq.  PI.  191.907;  Ixrggettt.  Postley,  2  Paige, 
R.  601 ;  9  Story  on  Eq.  Jurisp.  $  1494.  The  ground,  as  to  writs  of  man- 
damua  and  writs  of  prohibition,  seems  to  be,  that  they  are  not  strictly 
remedial  writs,  bat  mandatory,  the  power  to  grant  which  is  vested  in  the 
Saperior  CoaHa  of  Law,  to  be  exercised  ibr  great  public  purposes.  Mon- 
tague «.  Dudman,  9  Ves.  3f)6.  Perhaps,  to»,  it  may  be  suggested,  the 
natnn  of  the  process  in  such  cases,  as  well  as  in  that  of  zqvo  warranto, 
preaappoees  in  each  case  some  usurpation  or  omission  of  duty,  in  the  na- 
ture oif  n  charge  of  a  dereliction  of  a  public  duty.  See  Attomey-Cvenoral 
V.  Reynolds,  I  Eq.  Abridg.  131.     In  regard  to  actions  at  law  for  torts,  in 
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not  only  of  the  broad,  leading  facts,  but  of  any  feet, 
the  answer  to  which  may  form  a  step  in  aid  of  a  crim- 
inal prosecution,  or  in  the  defence  of  it.^ 

§  554.  In  the  next  place,  Courts  of  Equity  will  not 
interfere  in  relation  even  to  civil  rights,  and  aid  them 


general  there  seems  no  reason  to  doubt,  that  a  Bill  of  Discoyery  lies  in 
aid  of  such  an  action,  as  well  as  in  aid  of  actions  on  contract.  Bat  a 
very  different  question  arises,  where  the  tort  is  of  such  a  nature,  as  would 
involve  the  party,  against  whom  the  discovery  is  sought,  in  a  discovery 
of  matters  indictable  or  criminating  himself.  In  Thorpe  v.  Macaolay,  5 
Madd.  R.  218,  it  was  held  by  the  Vice-Chancellor,  in  the  case  of  a  Bill 
for  discovery,  and  for  a  commission  to  take  the  testimony  of  witnesses  in 
aid  of  a  defence  to  an  action  at  law  for  a  libel,  and  charging  matten  crim- 
inal and  indictable  against  the  plaintiff  in  the  action  at  law,  that  the  de- 
murrer was  good  to  the  discovery,  but  bad  as  to  the  commission ;  and  so 
it  was  overruled.  The  same  point  seems  to  have  been  held  in  Shackell 
V.  Macaulay,  2  Sim.  &  Stu.  79 ;  S.  C.  2  Russ.  R.  550,  note.  The  case 
went  to  the  House  of  Lords,  where  the  decree  ordering  a  commission  was 
affirmed.  The  Vice-Chancellor,  in  Wilmot  v.  Maccabe,  4  Sim.  R.  263, 
seems  to  have  thought,  that  the  decision  before  Lord  Eldon  and  in  the 
House  of  Lords,  justified  the  doctrine,  that  the  party  was  bound  to  make 
the  discovery  also.  His  language  is,  that  it  was  decided  *'  that  where  a 
person  brings  an  action  for  a  libel,  it  follows,  as  commensurate  with  the 
right  to  bring  the  action,  that  the  party,  who  complains,  is  bound  to  give 
the  discovery,  which  the  defendant  at  law  claims  to  have  by  his  Bill." 
On  examining  the  doctrine  held  in  the  case  in  the  House  of  Lords,  I  can- 
not find,  that  Lord  Eldon  has  anywhere  positively  affirmed,  that  the 
plaintiflf  in  the  Bill  was  absolutely  entitled  to  a  discovery  of  matters, 
which  would  criminate  the  defendant.  It  is  true,  that  there  are  some 
intimations  in  his  language  looking  that  way.  But  the  point  was  not  be- 
fore the  House ;  and  the  sole  question  was,  whether  a  commission  ought 
to  go.  See  1  Bligh,  (N.  S.)  R.  96,  133,  134.  In  Leggett  v.  Postley,  2 
Paige,  R.  601,  it  was  expressly  held,  that  the  defendant  in  an  action  at  law 
could  not  compel  a  discovery  in  Equity  from  the  plaintiff  at  law  in  aid  of 
his  defence,  which  would  criminate  him,  or  subject  him  to  an  indictment. 
Mr.  Hare  (on  Discov.  116)  asserts  that  it  is  no  objection  to  a  Bill  of  Dis- 
covery, that  the  matter  in  question  might  have  been  the  subject  of  an 
indictment  or  information.  But  he  relies  for  this  proposition  solely  on 
the  cases  in  4  Sim.  R.  264,  and  1  Bligh,  (N.  S.)  R.  96.  But  see  Paxton 
V.  Douglas,  16  Ves.  239;  S.  C.  19  Ves.  225;  Parkhurst  v.  Lowten,  1 

Meriv.  R.  391 ;  Southall  r. ,  1  Younge,  R.  308,  316,  317 ;  Glynn 

V.  Houston,  1  Keen,  R.  329. 

J  Cooper,  Eq.  PI.   191 ;  Claridge  v.  Hoare,  14  Ves.  65;  Post,  §  575, 
597. 
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by  a  Bill  of  Discovery,  unless  those  rights  arc  in  con- 
troversy, or  are  to  be  litigated  in  the  ordinary  tribunals 
of  justice.  A  Bill  of  Discovery  will  not,  therefore,  be 
sustained  in  aid  of  a  claim  or  of  a  defence  in  a  con- 
troversy before  arbitrators  ;  for  they  are  the  judges  of 
the  parties'  own  choice,  and  they  must  submit  to  the 
inconveniences  of  such  an  imperfect  forum.^ 

^  555.  In  the  next  place,  in  cases  of  a  purely  civil 
nature,  Courts  of  Equity  will  not  sustain  a  Bill  for  a 
discovery,  in  aid  of  a  suit  pending  in  another  Court  of 
ordinary  jurisdiction,  if  that  Court  itself  can  compel 
the  discovery  required  ;  for,  in  such  a  case,  the  remedy 
elsewhere  is  complete,  and  the  interference  of  a  Court 
of  Equity  is  unnecessary  and  vexatious.  Thus,  where 
a  Billy  among  other  things,  was  filed  for  a  discovery  of 
the  value  of  the  respective  real  and  personal  estates  of 
the  inhabitants  of  a  parish,  in  which  certain  church 
rates  had  been  assessed,  and  how  the  money  collected 
by  means  of  such  rates  had  been  dis|X)scd  of,  a  demur- 
rer was  allowed  ;  because  the  Ecclesiastical  Court,  in 
which  the  suit  was  dej)ending,  and  to  which  the  ordi- 
nary jurisdiction  belonged,  was  capable  of  compelling 
the  discovery.^ 

^  556.  In  the  next  place.  Courts  of  Equity  will  not 
lend  their  aid  in  favor  of  a  party,  seeking  a  discovery 
to  sup{X)rt  an  action,  which  is  against  public  policy.^ 
Thus,  for  example,  where  an  action  was  brought  to  re- 
cover the   expenses  of  entertainments    given    by  the 


*  3  Story  on  Eq.  Jurisp.  ^  1 195  -CcMjper,  Ya\.  PI.  192  ;  Hare  on  Dif»oov. 
119,  190;  Wellington  v.  McInio»h,  2  Aik.  569;  Street  v.  Rijrby,  «  Yes. 
891. 

•  Milf.  Eq.  PI.  by  Jeremy,  1&«J,  1^7  ;  Dunn  v.  Coates,  1  Atk.  288,  289 ; 
Cooper,  Eq.  PI.  191,  192;  2  Story  on  Eq.  Jurisp.  4  1495;  GeUton  «. 
Hoft,  1  John.  Ch.  R.  647,  548. 

>  9  Story  oo  Eq.  Jurwp.  §  1496. 

EQ.    PL.  68 
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plaintiff,  under  an  agreement  with  the  defendant  to 
introduce  him  to  a  woman  of  fortune,  with  a  view  to 
marriage  ;  and  a  discovejry  was  sought  in  aid  of  that 
action,  a  demurrer  to  the  Bill  was  allowed.^ 

§  557.  So,  if  an  action  were  brought  for  expenses, 
which  would  amount  to  maintenance  at  the  Common 
Law,  a  Bill  for  discovery  in  aid  of  it  would  be  demur- 
rable.^ So,  if  an  action  were  brought  to  recover  ex- 
penses of  an  election  of  a  member  of  Parliament,  a 
Bill  of  Discovery  in  aid  of  that  action  would  be  disal- 
lowed, upon  the  ground  of  being  against  puUic 
policy.* 

§  558.  (2.)  Secondly ;  Another  objection,  which  may 
be  taken  by  demurrer  to  a  Bill  of  Discovery,  is,  that  it 
is  brought  in  aid  of  an  action  in  another  Court,  which 
action  cannot  be  sustained.^  Hence,  if  the  plaintiff  in 
an  action,  filing  his  Bill  for  discovery,  shows  no  inter- 
est in  the  subject-matter  of  the  action,  or  the  action  it- 
self cannot  be  sustained  in  point  of  law,  (and  upon 
these  points  a  Court  of  Equity  has  a  right  to  pass 
judgment,)  no  discovery  will  be  allowed;  for  a  Court 
of  Equity  will  not  allow  its  process  to  be  used  for  pur- 
poses not  conducive  to  the  administration  of  substantial 
rights  in  litigation  in  other  Courts.  And  the  objection 
may  be  taken  by  way  of  demurrer  to  the  Bill  seeking 
the  discovery.*     Therefore,  where  a   plaintiff"  filed  a 


1  King  V.  Burr,  3  Meriv.  R.  693.  See  Brooks  v.  Bradley,  2  Cas. 
Ch.  95. 

9  Wallis  r.  Duke  of  Portland,  3  Ves.  493,  503 ;  Cooper,  Eq.  PL  194, 
195. 

3  Walsh  ».  Lord  Clive,  cited  3  Ves.  498  ;  Cooper,  Eq.  PI.  195.  . 

4  Cooper,  Eq.  PI.  194;  Mitf.  Eq.  PI.  by  Jeremy,  187;  Ante,  §  318, 
319. 

5  Cooper,  Eq.  PI.  194;  Hare  on  Discov.  43-46;  Mitf.  Eq.  PI.  by 
Jeremy,  194 ;  Lord  Kensington  o.  Mansell,  13  Ves.  240 ;  Rondeau  v. 
Wyatt,  3  Bro.  Ch.  R.  134 ;  Macaulay  v.  Shackell,  1  Bligh,  (N.  S.)  R. 
120. 
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Bill  for  discovery  merely,  to  support  an  action,  which, 
he  alleged  by  his  Bill,  he  intended  to  commence  in  a 
Court  of  Common  Law ;  although  by  his  allegations  he 
brought  his  case  within  the  jurisdiction  of  a  Court  of 
Equity  to  compel  a  discovery ;  yet  the  Court  being  of 
opinion,  that  the  case  stated  by  the  Bill  was  not  such, 
as  could  support  an  action,  a  demurrer  was  allowed.^ 
For,  unless  the  plaintiff  had  a  title  to  recover  in  au 
action  at  law,  supposing  his  case  to  1x3  true,  he  had  no 
tide  to  the  assistance  of  a  Court  of  Equity,  to  obtain 
from  the  confession  of  the  defendant  evidence  of  the 
truth  of  the  case.^ 

^  559.  And  not  only  is  it  necessary  for  the  plaintiff, 
seeking  a  discovery  in  aid  of  an  action  at  law,  to 
show,  upon  the  face  of  the  Bill,  that  the  action  is 
maintainable ;  but  also,  that,  upon  the  state  of  the 
pleadings,  the  discovery  would  be  material  to  sustain 
bis  side  of  the  issues  raised  thereby.^  The  nature  of 
the  action  should  appc^ar  with  reasonable  certainty,  so 
as  to  enable  the  Court  to  see  the  pertinency  of  the  dis- 
covery ;  although,  generally,  the  Court  w  ill  presume  the 


'  Debii^gc  V.  Ixjrd  Howe,  cited  3  Bro.  Ch.  R.  155;  Mitf.  ¥U\.  PI.  by 
Jeremy,  187,  188;  Cooper,  Eq.  PI.  11)4-196;  Ante,  §31«.  The  case 
of  Debigge  v.  Lord  Howe  is  very  shortly  cited  in  3  Bro.  Ch.  R.  155,  as 
follows  :  — **  In  Debipfrc  v.  I>ord  Howe,  1782,  Col.  Dcbigpe  filed  a  Bill 
agminst  Tjord  Howe,  stating,  that  he  had  done  services  for  Government, 
aod  that  Lord  Howe  had  contracted  to  pay  him,  and  praying  a  discovery 
in  order  to  found  an  action  at  law.  I^)rd  H(»we  filed  a  d(>murrrr,  and 
the  dcmarrer  was  allowed ;  b<H*auHe  the  Court  was  of  opinion,  that  the 
case  would  not  support  the  action."  Where  the  want  of  a  p«K>d  cause  of 
actioD  is  apparent  on  the  fare  of  the  Bill,  it  must  properly  bo  taken  by 
demurrer,  and  not  by  plea ;  and  if  taken  by  plea,  the  plea  will  be  over- 
ruled. Twecdale  v.  Tueedalr,  cited  Mitf.  ¥a\.  Pi.  by  Jeremy,  233,  231  ; 
Hare  on  Disco  v.  13,  41. 

•  Mayor  of  Ijondon  v.  I^^vy,  8  Ves.  3«.)8;  Mitf.  Eq.  Pi.  by  Jeremy, 
187;  Cooper,  ?>].  PI.  101 ;  Hare  on  Discov.  43  ;  Ante,  §  318,  319;  Lou- 
sada  V.  Templar,  '2  Russ.  R.  5C4  ;  Ante,  §  2fM),  261,  319. 

>  Macaulay  v.  Shackell,  1  Bligb,  (N.  S.)  R.  9«,  130. 
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suit  at  law  to  be  regularly  commenced,  where  a  right 
to  sue  appears,^ 

^  660.  The  Bill  should  also  state,  that  the  suit  is 
either  commenced,  or  contemplated  to  be  commenced, 
in  regard  to  the  subject-matter  of  the  Bill  of  Discov- 
ery ;  otherwise  it  is  demurrable.  For  it  is  a  general 
rule,  that  every  Bill  of  Discovery  must  allege,  that  the 
discovery  is  sought  in  aid  of  some  judicial  proceeding, 
commenced,  or  at  least  contemplated  ;  and  Courts  of 
Equity  do  not  lend  their  aid  to  gratify  mere  curiosity, 
or  to  ascertain  facts  not  connected  with  the  purposes 
of  the  administration  of  justice.* 

§  561.  Hence  the  importance,  in  a  Bill  for  discov- 
ery, of  the  plaintiff's  unfolding  so  much  of  his  title  in 
the  action  at  law,  as  is  sufficient  to  establish,  that  it  is 
such,  as,  if  made  out,  will  constitute  a  good  foundation 
of  the  action.*  Not,  that  it  is  necessary,  that  the  dis- 
covery asked  should  be  such,  as  to  reach  all  the  points 
of  fact  involved  in  the  proof  and  support  of  that  title ; 
for,  it  seems,  that  a  Bill  of  Discovery  will  lie,  to  es- 
tablish any  facts  in  support  of  the  action,  although  that 
discovery  may  not  include  all  the  facts  necessary  to 
support  it.^ 

§  562.  Where  it  is  merely  doubtful,  whether  the  ac- 
tion at  law  is  maintainable  or  not,  and,  a  fortiori^  where 
it  is  a  measuring  cast,  and  upon  the  cases  at  law  the 


1  Cowan  ».  Phillips,  3  Anst.  843. 

2  Cardale  v  Watkins,  6  Madd.  R.  10  ;  Mitf.  Eq.  PI.  by  Jeremy,  186 ; 
Cooper,  Eq.  PI.  191,  192  ;  2  Story  on  Eq.  Jurisp.  ^  1496;  Hare  on  Dis- 
cov.  110-119;  Ante,  §  321. 

3  Mitf.  Eq.  PI.  by  Jeremy,  187. 

*  Cooper,  Eq.  PI.  195,  196  ;  Mitf.  Eq.  PI.  by  Jeremy,  9,  306,  307; 
Brereton  v.  Gamal,  2  Atk.  241  ;  Finch  v.  Finch,  2  Ves.  492  ;  Hare  on 
Discov.  110;  Wigram  on  Discov.  4,5,25;  Ante,  §319,  note.  See 
Hare  on  Discov.  45,  46,  which  seems  contrary  ;  but  the  aathority  there 
cited  does  not  support  the  statement  of  Mr.  Hare. 
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action  is  maintainable,  a  Court  of  Equity  will  sustain 
a  Bill  of  Discovery  in  aid  of  the  action  ;  for  it  will 
not  undertake,  in  circumstances  of  this  sort,  to  deny 
to  the  plaintiff  an  opi)ortunity  of  taking  the  opinion  of 
the  Court  of  Law  upon  his  case ;  and  it  will  take  the 
law  to  be,  as  it  has  l)cen  held,  until  the  Courts  of  Law 
have  revised  it.* 

^  663.  In  regard  to  a  plaintiff,  seeking  the  aid  of  a 
Court  of  Equity  to  assist  a  defence  to  an  action, 
brought  against  him  at  law,  similar  considerations  will 
apply.  He  must  clearly  show,  upon  the  face  of  his 
Bill,  that  the  defence  would  be  good  to  the  action  at 
law;  for,  otherwise,  the  aid  of  a  Court  of  Equity 
would  be  utterly  nugatory.^  But  it  does  not  seem 
necessary,  that  he  should  show,  that  the  action  itself 
is  sustainable  at  law,  or,  that  he  has  an  interest  in  the 
action ;  for  the  latter  may  be  presumed  in  his  favor, 
since  he  is  a  defendant ;  and  the  former  may  be  nega- 
tived by  him,  as  one  point  of  defence,  and  yet  it  might 
be  unsafe  for  him  to  rely  on  that  alone,  as  the  Court  of 
Law  might  rule  it  against  him.'  It  will  be  sufficient, 
therefore,  for  him  to  show,  that  the  point  is,  or  may  be, 
material  to  his  defence,  although  not  the  sole  point  of 
bis  defence.  The  party  must  also  state  upon  the  face 
of  his  Bill,  not  only,  that  the  discovery  is  in  aid  of  a 
defence  good  at  law,  but  also  what  it  is;  and  that, 
upon  the  state  of  the  pleadings,  the  defence  is  actually 
set  up,  and  the  discovery  is  material  u[X)n  the  state  of 
the  pleadings ;  for,  otherwise,  the  discovery  would  l)e 
merely  impertinent.^ 

1  Rondetu  v.  Wyatt.  3  Bro.  Ch.  R.  151 ;  Mont  v.  Scott,  3  Pricp.  R. 
477;  Hare  on  Dincov.  43-45. 

>  Martin  v.  NichoIl(i,3  Sim.  H.  45H;  Hare  on  DiscoT.  43,44  ;  Mitf.  F^. 
PI.  by  Jeremy,  233,  231.     S«e  Ante,  §  259. 

'  Hare  on  Diacov.  44,  45. 

4  Macaalay  v.  Shackell,  1  Bligh,  (N.  S.)  R.  06,  120.    See  Thorp  o. 
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^  564.  The  objections,  herein  before  stated,  to  a  Bill 
of  Discovery,  brought  either  by  the  plaintiff,  or  by  the 
defendant  to  an  action  at  law,  in  aid  of  his  action  or 
defence,  may  be  resolved  into  a  more  general  ground 
of  demurrer,  namely,  that  the  discovery  is  immaterial. 
For  immateriality,  in  its  broader  sense,  includes  not 
only  cases,  where  the  evidence,  if  discovered,  would 
be  irrelevant  at  the  contemplated  trial ;  but  also  cases, 
where  the  evidence  would  be  nugatory,  if  admitted, 
because  there  is  no  proper  cause  of  action.  But,  gen- 
erally, immateriality  is  used  in  its  more  restrained  sense, 
as  synonymous  with  irrelevancy.* 

^  666.  It  may  be  affirmed  to  be  a  general  doctrine 
in  Equity,  that,  as  the  object  of  the  Court  in  compel- 
ling a  discovery  is,  either  to  enable  itself,  or  some  other 
Court,  to  decide  on  matters  in  dispute  between  the 
parties,  the  discovery  sought  must  be  material,  either 
to  the  relief  prayed  by  the  Bill,  or  to  some  other  suit 
actually  instituted,  or  capable  of  being  instituted.  If, 
therefore,  the  plaintiff  does  not  show  by  his  Bill  such 
a  case,  as  renders  the  discovery,  which  he  seeks,  mate- 
rial to  the  relief,  if  he  prays  relief ;  or  does  not  show  a 
title  to  sue  the  defendant  in  some  other  Court ;  or  that 
he  is  actually  involved  in  litigation  with  the  defendant ; 


Hughes,  3  Mylne  &  Craig,  R.  742.  It  is  obvious,  that  to  maintain  a  Bill 
for  a  discovery,  it  is  necessary  to  show,  that  the  discovery,  if  made,  can 
be  used  in  a  suit  at  law.  Therefore,  if  it  should  appear,  that  the  case 
has  been  already  decided  at  law,  as,  if  the  application  is  after  a  Terdict, 
the  Bill  will  ordinarily  be  demurrable  ;  for  it  then  comes  too  late.  Dun- 
can ».  Lyon,  3  John.  Ch.  R.  351;  Hare  on  Discov.  112- U4;  Whit- 
more  V.  Thornton,  3  Price,  241,  248 ;  Mitf.  Eq.  PI.  by  Jeremy,  131, 132. 
There  must  be  special  circumstances  to  justify  the  interposition  of  a  Court 
of  Equity  after  a  verdict  at  law.  Ibid. ;  Field  v.  Beaumont,  1  Swaost. 
R.  206,  209. 

1  Hare  on    Discov.  157,  160,   161 ;    Mitf.  Eq.  PI.  by   Jeremy,   107, 
191,  192. 
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or  is  liable  to  be  so;  and  docs  not  also  show,  that 
the  discovery,  which  he  prays,  is  material  to  enable 
him  to  support  or  defend  a  suit,  he  shows  no  title 
to  the  discovery ;  and  consequently  a  demurrer  will 
hold.^  Therefore,  where  a  Bill,  filed  by  a  mortgagor 
against  a  mortgagee  to  redeem,  sought  a  discovery, 
whether  the  mortgagee  was  a  trustee,  a  demurrer  to 
the  discovery  was  allowed.  For,  as  there  was  no  trust 
declared  upon  the  mortgage,  it  was  not  material  to  the 
relief  prayed,  whether  there  was  any  trust  reposed  in 
the  defendant  or  not.^  So,  where  a  Bill  was  filed  by  a 
lord  of  a  manor,  praying,  amongst  other  things,  a  dis- 
covery, whether  a  person,  applying  to  be  admitted  as 
a  tenant,  was  a  trustee,  the  defendant  demurred,  it 
being  wholly  immaterial  to  the  plaintiff's  case,  whetlier 
the  defendant  was  a  trustee,  or  not.* 

^  666.  And  where  a  Bill  was  brought  for  a  real  es- 
tate, and  sought  a  discovery  of  proceedings  in  the  Ec- 
clesiastical Court  U{)on  a  grant  of  administration,  the 
defendant  demurred  to  that  discovery,  the  proceedings 
in  the  Ecclesiastical  Court  being  immaterial  to  the 
plaintiff's  case/  Again,  where  a  Bill,  to  establish  an 
agreement  for  a  separate  maintenance  for  the  defend- 
ant's wife,  prayed  a  discovery  of  ill  treatment  of  the 
wife,  to  make  her  recede  from  the  agreement,  the  de- 
fendant demurred  to  the  discovery,  which  could  not  be 
material  to  the  case  made  by  the  Bill/ 

^  567.  But,  in  general,  if  it  can  \hi  supposed,  that 
the  discovery  may  in  any  way  be  material  to  the  plain- 
tiff in  the  supjwrt  or  defence  of  any  suit,  the  defend- 


*  Milf.  Eq.  PI.  by  Jcrtimy,  107, 191, 19*2,  and  cases  there  cited  ;  r(M)i»er, 
Eq.  PI.  19H,  199. 
«  Milf.  Eq.  PI.  by  Jerrmy,  \\)2. 

3  Mitf.  Eq.  PI.  by  Jeremy,  1U!2,  193  ;  litre  on  Discov.  Ifil. 

4  Ibid.  &  Ibid. 
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* 

ant  will  be  compelled  to  make  it.^  Thus,  where  a 
bishop  filed  a  Bill  against  the  patron  of  a  living  and  a 
clerk  presented  by  him,  to  discover,  whether  the  clerk 
had  given  a  bond  of  resignation,  and  the  patron  de- 
murred, because  the  discovery  either  was  such  as  might 
subject  him  to  penalties  and  forfeitures,  or  it  was  im- 
material to  the  plaintiff,  the  demurrer  was  overruled ; 
the  Court  declaring  a  clear  opinion,  that  the  bond  was 
not  simoniacal ;  but  conceiving  that  the  discovery 
might  be  material  to  support  a  defence  to  a  quare  im- 
peditj  upon  this  ground,  that  the  bond  put  the  clerk 
under  the  power  of  the  patron,  in  derogation  of  the 
rights  of  the  ordinary.^ 

^  568.  It  may  be  added,  that  this  objection  of  imma- 
teriality may  be  to  the  whole  Bill,  or  to  a  part  of  the 
Bill,  or  to  a  part  only  of  the  interrogatories,  or  to  a 
particular  defendant  only.  The  latter  case  may  often 
occur,  where  a  defendant  is  a  mere  formal  party,  and 
where  many  of  the  interrogatories  and  statements  in  a 
Bill  of  Discovery  may  be  wholly  irrelevant  as  to  him. 
In  such  a  case,  he  may  demur  to  the  immaterial  state- 
ments and  interrogatories  as  to  himself.* 

1  Mitf.  Eq.  PI.  by  Jeremy,  193. 

2  Mitf.  Eq.  PI.  by  Jeremy,  193  and  note.  But  probably  such  a  demur- 
rer would  now  be  sustained,  as  such  bonds  have  been  held  to  be  simonia- 
cal.   Cooper,  Eq.  Pi.  194,  200 ;  S.  P.  Parkhurst  v.  Lowten,  1  Meriv.  391 ; 

Southall  V. ,   1  Younge,  R.  308,  316.     In  Wright  v.  Plumptre,  3 

Madd.  R.  486,  there  was  a  demurrer  for  immateriality  in  the  form  follow- 
ing ;  **  And  for  causes  of  demurrer,"  it  showed,  **  That  the  said  complain- 
ants have  not,  by  their  said  Bill,  made  such  a  case  as  entitles  them  to  any 
discovery  touching  the  matters  contained  in  the  said  Bill,  or  of  any  such 
matters,  or  to  the  production  thereof  sought  to  be  obtained ;  and  that  such 
discovery  and  production  are  wholly  immaterial  to  the  said  complainants, 
and  can  be  of  no  avail  for  the  purposes,  for  which  the  same  are  sought  in 
and  by  the  said  Bill ;  wherefore,"  &c. 

3  Hare  on  Discov.  159,  160,  161 ;  Agar  v.  Regent's  Canal  Company, 
Cooper,  R.  212,  215.  The  defendant  may  decline  also  in  his  answer  to 
answer  particular  interrogatories ;  and  if ,  as  to  him,  they  are  immaterial, 
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^  569.  (3.)  Thirdly;  Another  objection,  which  may 
be  taken  by  demurrer  to  a  Bill  of  Discovery,  is,  that  the 
Bill  is  brought  by  or  against  persons,  who  are  not  par- 
ties to  the  action  at  law.*  Therefore,  where  a  Bill  of 
Discovery  was  brought  by  the  defendants  in  an  action 
at  law,  founded  on  their  acceptance  of  a  bill  drawn  by 
one  of  their  customers,  for  his  own  accomodation,  on 
them,  and  the  customer  was  joined  with  them  as  a 
plaintiff  in  the  Bill  of  Discovery,  a  demurrer  for  that 
cause  was  allowed ;  for  the  only  parties  to  the  action 
at  law  were  the  holder  on  one  side,  and  the  acceptors 
on  the  other  side  ;  and  the  holder  was  a  mere  stranger 
to  the  drawer  of  the  bill,  and  sought  no  remedy  against 
him,  and  had  nothing  to  do  with  the  private  transac- 
tions or  interests  between  the  acceptors  and  their  cus- 
tomer. The  case,  therefore,  was  a  clear  misjoinder  of  a 
party  as  plaintiff,  who  had  no  interest  in  the  suit.^  The 
same  principle  will  apply  to  a  like  Bill  of  Discovery, 
where  a  person  is  made  a  defendant  to  the  Bill,  who 
is  not  a  party  to  the  action  at  law ;  for  a  discov<»ry  by 
such  person  cannot  be  truly  said,  in  ordinary  cases,  to 
be  material  for  thr  purjx)se  of  the  defence  at  law.^  A 
discovery  by  him  can  be  material  only  in  the  event  of 


in  exception  for  insufficiency  in  the  answer  will  be  overruled.  A  par  v. 
Regent**  Canal  Company,  Cooper,  R.  212,  2ir>:  Richardson  v.  lliilbcrt, 
1  Anst.  05;  Rylwrt  v.  Harrell,  2  Fxirn,  R.  133,  134. 

*  Inrinf?  p.  Thompson,  ?»  Sim.  R.  17;  Kerr  p.  Rew,  10  Sim.  R.  370; 
GWn  9.  Soares,  3  Mylne  &  Keen,  459,  4«'^,  4r>9 ;  Queen  of  Portugal  v. 
Glyn,  1  West.  II.  of  L.  R.  25H,  27r,. 

«  Glyn  r.  Soarr»,  3  Mylne  &  K»'en,  4r»0,  409  -  47*2  ;  Ante,  §  501> ;  Post, 
'}  610,  a;  Queen  of  Portugal  v.  (;iyn,  1  Wrst.  H.  of  L.  R.  2'iS,  27ft. 

»  Glyn  V.  Soares,  3  Mylne  &  Keen,  450,  40ft,  409.  In  Ir\ini^  v. 
Thompson,  9  Sim.  R.  17,  the  same  doctrine  was  held.  And  it  was 
nffinned  by  Lord  Cuttcnham  in  Kerr  v.  Rew,  10  Sim.  R.  370,  and  by 
the  House  of  Ijords  in  th»'  Queen  of  Portugal  v.  Glyn,  1  We.M.  If. 
of  L.  R.  258,  276 ;  S.  C.  7  Clarke  Sl  Fin.  R.  466.  In  Glyn  r.  Soares,  I 
Younge  Sl  Coll.  645,  Ixird  A  binder  ruled  the  contrary,  and  held  that  a 
party  in  interest  in  the  suit,  though  not  a  party  to  the  suit  at  law,  might 

EQ.  PL.  69 
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§  671.  (5.)  Fifthly;  Although  both  the  plaintiff  and 
defendant  may  have  an  interest  in  the  sul)ject,  to 
which  the  discovery  required  is  supposed  to  relate ; 
yet,  as  we  have  seen,^  there  may  not  be  that  privity 
of  title  between  them,  which  will  give  to  the  plaintiff 
a  right  of  discovery  against  the  defendant.  In  such  a 
case  a  demurrer  will  lie.^  Thus,  where  a  Bill  was 
filed  by  a  person,  claiming  to  be  the  lord  of  a  manor, 
against  another  person,  also  claiming  to  be  the  lord  of 
the  same  manor,  and  praying,  among  other  things,  a 
discovery,  in  what  manner  he  derived  title  to  the 
manor ;  a  demurrer,  because  the  plaintiff  had  shown  no 
right  to  the  discovery,  was  allowed.*  For,  in  general, 
as  we  shall  presently  see  more  fully,  where  the  title  of 
the  defendant  is  not  in  privity,  but  is  inconsistent  with 
the  title  made  by  the  plaintiff,  the  defendant  is  not 
bound  to  discover  the  evidence  of  the  title,  under  which 
he  claims.^ 

§  672.  (6.)  Sixthly;  And  this  leads  us  to  the  more 
general  rule  in  Equity,  that  a  plaintiff  is  only  entitled 
to  a  discovery  of  what  appertains  to,  or  is  necessary 
for,  his  own  title ;  and  he  has  no  right  to  pry  into  the 
title  of  his  adversary.'  Hence,  u|X)n  every  Bill  of  Dis- 
covery, the  defendant  has  a  right  to  resist,  by  demur- 
rer, any  inquiries,  which  call  upon  him  to  disclose  the 

1  Ante,  §202,  321. 

•  Mitf.  Eq.  ?\.  by  Jeremy,  1H9. 

3  Addorlcy  v.  Sparruw,  cited  Miif.  Va\.  PI.  by  Jeremy,  1W»,  KM);  C«>op- 
er,  Eq.  PI.  197. 

<  Mitf.  Fa\.  pi.  by  Jercmv,  UK),  191 ;  Ivie  v.  Kckewich,  2  Ves.  jr.  679, 

*  Cooper,  Eq.  PI.  197;'Milf.  Eq.  PI.  by  Jeremy.  UK),  191;  Id.  9, 
68,  53;  Hare  on  Discov.  cb.  4,  p.  183-194 ;  I^y  ShafUbury  v.  Arrow- 
imith,  4  Ves.  71  ;  Wigram  on  Puinta  of  Discov.  p.  13-21,  J  18-27, 
latedit.;  Id.  p.  23-31,  ^  34-10;  Id.  p.  90-127,  \  143-18<»;  Wijrram 
on  PoinU  of  Diacov.  2d  edit.  p.  46-260,  §  82-3^11  ;  Id.  p.  261-346, 
§  343-424;  Adams  v.  Fiaher,  3  Mylne  &  Ciaig,  K.  536,644,  546;  Post, 
^850. 
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^  673.  Upon  this  ground,  where  a  Bill  was  filed  by 
an  heir  ex  parte  malemd  against  a  general  devisee  and 
executor,  who  had  completed,  by  a  conveyance  to  him- 
self, a  purchase  of  some  real  estate,  contracted  for  by 
the  testator  after  the  date  of  his  will,  alleging,  that 


fully  comniented  on  all  the  cujos.    See  Sampson  v.  Sweetonham,  5  Madd. 
R.  16;  Crompton  v.  Earl  Orey,  1  Yonnpn  &  Jerv.  IM  ;  Wilson  v.  f^orster, 
1  Yonnge,  R.  281,  2H2;  J)c  Sparks  r.  Monlriou,  1  Younpe  &  Coll.  103  ; 
Uudman  v.  P^IIameB,  2  Mylne  &  Keen,  732.     In  the  recent  case  of  Ad- 
ams r.  FiBhcr,  3  Mylne  &  Crai^,  r>26,  51H,  519,  Lord  Coitenham  affirmed 
the  doctrine  held  in  Hardman  v.  Ellamcs.     On  that  occasion  his  Ijonl.ship 
said ;  "  As  to  Hardman  v.  Ellames,  it  is  not  very  pertinent  to  the  present 
case.     It  was  certainly  no  new  decision,  and  I  was  very  much  surprised 
to  hear  any  one  treat  it  as  such  ;  and  when  I  came  to  look  into  the  doc- 
trines laid  down  in  the  books,  I  felt  no  doubt  upon  the  subject.     Whoro 
a  party  has  thouf^ht  proper  to  put  his  defence  upon  a  particular  document, 
he  himself  having  introduced  it  and  put  it  forward,  he  cannot  be  per- 
mitted to  make  any  representation  of  it,  however  unfounded,  which  ho 
pleases;  but  the  plaintiff  is  entitled  to  see,  whether  the  defendant  has 
rightly  stated  it.     It  is,  because  the  defendant  chooses  to  make  it  part  of 
his  answer,  that  the  plaintiflf  is  entitled  to  see  it ;  not  because  the  plaintiff 
hsa  an  interest  in  it.     The  principle  is,  that  a  defendant  shall  not  avail 
himself  of  that  mode  of  concealiuf^  his  defence.     Rut,  whether  that  de- 
eision  he  right  or  wronj;,  it  is  quite  distinct  from  the  present  ciise.     I 
apprehend  it  is  a  mistake  to  say,  that  the  documents  scheduled  are  part 
of  the  answer ;  the  schedule  itself  is  part  of  the  answer.     All  that  the 
plaintiff  asks  is,  that  the  defendant  may  set  forth  a  schedule  of  the  docu- 
ments.   Can  you  except,  because  he  has  set  out  the  documents  in  the 
schedule  instead  of  in  the  Hill?     You  did  not  ask,  that  they  should  be 
set  oat  in  the  Bill.     If  that  had  been  asked,  the  defendant  must  have  de- 
fended himself  in  the  regular  way,  and  shown,  that  he  was  not  oblij^cd  to 
comply  with  your  demand.     Dut  if  the  defendant  sets  them  out  in  the 
schedule  to  his  answer,  the  question  is,  upon  the  whole  record,  whi'ther 
the  plaintiff  has  such  an  interest  in  them  as  entitles  him  to  call  for  their 
production  '*'     In  the  same  oas**,  (pp.  r>44-5-17,)  the  Lord  Chancellor  in 
another  passage  fully  admitted  the   general   doctrine  contained  in    Mr. 
Wigram*s  two  pn)iN>nitions.     Mr.  W'ii^ram,  in  the  second  edition  of  his 
work,  has  commented  at  large  on  all  the  lirarings  of  this  case.     His  ob- 
senratioRs  arc  too  long  to  bo   mscrted   here ;   and   any   abridgment  of 
them  would  have  a  tt-ndency  to  impair  the  force,  and  obsrnre  the  clear- 
ness of  his  reasoning.     The  learned  reader  is  tlicrefore  rcfened  to  them 
in  the  original  work.     Wigram  on  DiscoT.  p.  ^l~  110,  $  154-  173,  2d 
edit.  1B40 ;  Post,  f  859  and  note. 
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there  was  no  heir  ex  parte  patemdj  but  that  the  devisee 
set  up  a  title  under  a  release  from  his  father,  as  heir 
ex  parte  patemd  of  the  testator ;  and  praying  a  con- 
veyance to  the  plaintiff;  and  seeking  a  discovery  in 
what  manner  the  father  claimed  to  be  heir  ex  parte 
palerndj  and  the  particulars  of  the  pedigree,  under 
which  he  claimed ;  a  demurrer  to  the  discovery  was 
allowed.^ 

§  674.  So,  where  a  Bill  was  filed  by  legatees,  whose 
legacies  were  charged  on  real  estate,  for  a  discovery 
and  production  of  a  deed,  by  which,  it  was  alleged, 
the  real  estates  were  limited  to  uses,  under  which  the 
testator  was  a  tenant  in  tail  only ;  but  from  which,  as 
the  plaintiff  insisted,  it  would,  if  produced,  appear, 
that  a  small  portion  only  of  the  estate  was  so  settled, 
and  that  of  the  residue  the  testator  was  seised  in  fee  ; 
a  demurrer,  on  the  ground,  that  the  deed  in  question 
related  to  the  defendant's  title,  and  that  the  plaintiff 
had  no  interest  in  it,  was  allowed.^ 


1  Ivie  V.  Kekewich,  2  Ves.  jr.  679 ;  Miif.  Eq.  PI.  by  Jeremy,  191.    See 
Kimberley  v.  Sells,  3  John.  Ch.  R.  472. 

2  Wilson  V.  Forster,  1  Younge,  R.  280.  Mr.  Wigram  on  Discovery,  (p. 
90-146, 1st  edit. ;  Id.  2d  edit.  1840,  p.  46-346,)  has  collected  the  author- 
ities bearing  on  this  point.  Mr.  Chancellor  Kent,  in  Kimberley  v.  Sells, 
3  John.  Ch.  R.  467, 47^,  held,  that  a  bond  fide  purchaser,  in  possession  of 
an  estate,  is  entitled  to  a  discovery  of  the  grounds,  on  which  his  title  is 
sought  to  be  impeached  by  the  defendants  in  the  Bill,  who  are  attempting 
to  sell  the  land  of  the  bond  fide  purchaser,  as  the  land  of  another,  under 
whom  he  derived  title.  He  relied  on  the  case  of  Metcalf  v.  Hervey ,  2  Ves. 
248,  249,  where  Lord  Hardwicke  is  reported  to  have  said ;  **  The  ques- 
tion comes  to  this;  whether  any  person,  in  possession  of  an  estate,  as 
tenant  or  otherwise,  may  not  bring  a  Bill  to  discover  the  title  of  a  person, 
bringing  an  ejectment  against  him,  to  have  it  set  out,  and  see,  whether 
that  title  be  not  in  some  other.  I  am  of  opinion  he  may,  to  enable  him  to 
make  a  defence  in  ejectment,  even  considering  him  as  a  wrongdoer 
against  every  body.'*  Lord  Redesdale  cites  the  same  case  as  authority. 
(Mitf.  Eq.  PI.  by  Jeremy,  53,  64.)  Mr.  Wigram  on  Discovery,  (p.  92, 
note  (a),  1st  edit. ;  see  Id.  2d  edit.  §  346-384,  p.  204-294  ;  Id.  ^  379, 
p.  291-294)  denies  the  doctrine,  and  thinks  it  is  restricted  by  the  subse- 


CH.  XI.]  DEMURRERS    TO   DISCOVERY.  551 

^  574,  a.  Even  an  heir  at  law  has  not  a  right  to  the 
inspection  of  deeds  in  the  possession  of  a  devisee,  un- 
less he  is  an  heir  in  tail ;  in  which  latter  case,  he  is 
entitled  to  see  the  deeds  creating  the  estate  tail ;  but 
no  further.*  On  the  other  hand,  a  devisee  is  entided 
against  the  heir  at  law  to  a  discovery  of  deeds  relating 
to  the  estate  devised.' 


quent  cases.  Sec  JTaro  on  Di»cov.  105,  18()- 189,  100,  note  (m),  194, 
803,  311.  The  ca.sp  of  Bellwocul  v.  Wctherell,  1  Younge  &  Coll.  211, 
seems  rather  to  shake  the  authority  of  the  rule  laid  down  by  Ijord  ilard- 
wicke,  as  a  gencnil  rule,  thoufzh  it  was  distinguished  from  the  general 
class  of  cases  on  this  head.  In  Bowman  v.  Lygon,  1  Anst.  1,  I^)rd  Chief 
Baroa  Eyre  said,  that  the  rule  of  I^ord  llardwickc  went  very  far 
and  he  should  not  l)e  inclined  to  follow  it  to  that  extent,  without  exam- 
ining farther  into  the  authority  of  the  decision.  Mr.  Hare  has  fully  dis- 
cussed this  subject,  and  has  arrived  at  a  conclusion  somewhat  different 
from  that  of  Mr.  Wigram.  A  distinction  seems  taken  in  some  of  the 
cases  between  the  right  of  the  plaintiff  in  I^^t^uity,  when  he  is  the  defend- 
ant in  the  suit  at  law,  to  insist  upon  a  discovery,  whether  the  defendant 
in  the  Bill  has  any  title,  and  the  nature  of  that  title,  and  the  right  to  a 
diacorery  of  the  evidenre  and  documents  in  support  of  the  title,  which 
the  defendant  asserts.  The  former  he  must  disclose  ;  the  latter  he  need 
not.  See  Wigram  on  I)i.**cov.  912,  note  (/),  1st  edit.  ;  see  Id.  'Jd  edit. 
§  346,  p.  264  ;  Id.  §  .179  -.384,  p.  291-291,  1st  edit.;  see  Id.  2d  edit. 
$346,  p.  264  ;  Id.  §379-3^4,  p.  2t»l-291;  Hare  on  Discov.  ^4,  p.  203- 
212.  Lord  Abinjzer,  in  Bellwttod  v.  Wetherell,  1  Younge  ^  Coll.  210, 
seems  to  have  recognized  the  vali<lity  of  the  distinction.  Mr.  Wigram 
thinks,  that  the  defendant  is  iMuind  to  answer,  whether  he  has  any  title  or 
not;  but  not  to  disclose  the  nature  of  the  title,  which  he  asserts.  Wi- 
gram on  Discov.  92,  note  (r),  Ist  edit. ;  Id.  2d  edit.  p.  264,  $  310.  The 
present  state  of  the  authorities  seems  to  justify  the  remark  of  Lord  Ab- 
ingerin  BoHwcmhI  f.  Wetherell,  1  Younge  &  Coll.  215,  that,  upon  look- 
ing at  the  cases,  ht»ine  of  them  appear  extremely  emlmrrassed  and  contra- 
dictory, and  no  .straily  principle  \a  adopted  in  them. 

>  Cooper,  Eq.  1*1.  ch.  I,  H,  p.  .W,  59;  Id.  ch.  3,  §  3,  p.  197,  198; 
8haAsbury  V.  ArrowMuith,  4  V«-.h.  71.  In  Shan»bury  v.  Arr<»wMnith,  4 
Ves.  71,  Lord  KoMtlyn  cvplaint'd  the  ground  of  the  d(»ctrinp  in  favor  of  the 
heir  in  tail ;  that  it  was  icmovintr  an  impediment  preventing  the  trial  of 
a  legal  right.  He  aftiTwanls  adde«l  ;  *•  Permitting  a  general  «wei»ping 
survey  into  all  the  deeds  of  the  family  would  be  attended  with  very  great 
danger  and  mischief;  and  where  the  person  claims  a.i  heir  of  the  bmiy,  it 
has  been  very  prop«:rly  stated,  that  it  may  show  a  title  in  anothi-r  person, 
if  the  entail  is  not  well  barred.**     See  2  Story  on  Eq.  Jurisp.  §  1491. 

•  Cooper,  Eq.  Pi.  ch.  1,  §  4,  p.  50;  Id.  ch.  3,  $  3,  p.  107,  198  ;  2 
FoaU.  Eq.  B.  6,  ch.  3,  ^  2 ;  2  Story  on  Eq.  Jurisp.  $  1491. 
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§  674,  6.  The  reason  of  this  distinction  may  not  at 
first  view  be  apparent.  But  the  ground,  upon  which 
it  is  asserted,  is  this.  The  title  of  an  heir  at  law  is  a 
plain  legal  title.  All  the  family  deeds  together  would 
not  make  his  title  better  or  worse.  If  he  cannot  set 
aside  the  will,  he  has  nothing  to  do  with  the  deeds. 
He  must  make  out  his  title  at  law,  unless  there  are 
incumbrances  standing  in  his  way,  which,  indeed,  a 
Court  of  Equity  would  remove,  in  order  to  enable  him 
to  assert  his  legal  title.  But  in  the  case  of  an 'heir  in 
tail,  a  will  is  no  answer  to  him ;  although  a  will  estab- 
lished is  an  answer  to  an  heir  at  law.  An  heir  in  tail 
has,  beyond  the  general  right,  such  an  interest  in  the 
deed,  creating  the  entail,  that  he  has  a  right  to  the  pro- 
duction of  it.  But  an  heir  at  law  has  no  interest  in 
the  title  deeds  of  an  estate,  unless  it  has  descended  to 
him.* 

^  574,  c.  On  the  other  hand,  a  devisee,  claiming  an 
estate  under  a  will,  cannot,  without  a  discovery  of  the 
title  deeds,  maintain  any  suit  at  law.  The  heir  at 
law  might  not  only  defeat  his  suit,  by  withholding  the 
means  to  trace  out  his  legal  title ;  but  he  might  also 
defend  himself  at  law,  by  setting  up  prior  outstanding 
incumbrances.  And  thus  he  might  prevent  the  devisee 
from  having  the  power  of  trying  the  validity  of  the 
will  at  law.2  Whether  this  distinction  is  well  founded, 
may,  perhaps,  be  thought  to  admit  of  some  question. 
That  the  devisee  should  in  such  a  case  be  entitled  to  a 
discovery  seems  plain  enough.  That  the  heir  at  law 
is  not  equally  well  entitled  to  a  discovery  of  the  deeds. 


^  Shaftsbury  v.  Arrowsmith,  4  Ves.  67,  70,  71;  2  Fonbl.  Eq.  B.  6, 
ch.  3,  §  2,  and  notes  (g)y  (h);  2  Story  on  Eq.  Jurisp.  §  1492. 

'  Duchess  of  Newcastle  v.  Lord  Pelham,  8  Viner,  Abridg.  Discovery, 
M.  pi.  12;  1  Bro.  Pari.  Cas.  392;  Cooper,  Eq.  PI.  ch.  1,  §4,  p.  59; 
2  Story  on  Eq.  Jurisp.  §  1493. 
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under  which  the  estate  is  claimed,  in  order  to  ascertain 
the  extent,  to  which  he  is  disinherited,  may  not  appear 
quite  so  plain.^ 

^  675.  (7.)  Seventhly ;  Another  objection,  which 
may  be  taken  by  way  of  demurrer  to  a  Bill  of  Discovery, 
is,  that  it  may  expose  the  defendant  to  a  penalty  or  a 
forfeiture,  or  that  it  may  compel  him  to  criminate 
himself.'     The  rule  is,  that  the  defendant  shall  not  be 


1  It  is  obvious,  that  the  distinction  is  not  satisfactory  to  Mr.  Fon- 
blanqae.  In  2  Fonbl.  Eq.  B.  0,  ch.  3,  ^  3,  note  (g),  he  says;  **  And  an 
hair  at  law,  although  not  entitled  to  come  into  Equity  upon  an  ejectment 
Bill  for  poeseasion ;  yet  he  is  entitled  to  come  into  E(]uity  to  remove  terms 
out  of  the  way,  which  would  otherwise  prevent  his  recovering  possession 
at  law ;  and  also  has  a  right  to  another  relief  before  he  has  established 
his  title  at  law;  namely,  that  the  deed  and  will  may  be  produced,  and 
lodged  in  proper  hands  for  his  inspection  ;  for  any  heir  at  law  has  a  right 
to  diaeover,  by  what  means  and  under  what  deed  he  is  disinherited/*  For 
thia  he  relies  upon  Harrison  v.  Southcote,  1  Atk.  539,  540,  where  Lord 
Hardwicke  asserts  the  proposition  in  the  same  language ;  and  Floycr  v. 
Sydenham,  Select  Cas.  in  Ch.  2,  which  is  directly  in  point.  If  it  were 
clear,  that,  if  the  will  were  established,  the  title  of  the  heir  would  be 
gone,  the  objection  to  a  Hill  of  Discovery  by  him  might  not  be  unreasona- 
ble; for  then  he  would  have  no  title  to  the  estate,  and  of  course  no  title 
to  a  diaeovery  of  the  deeds  of  it.  Dut  it  may  depend  upon  the  very  terms 
of  the  instrument,  as  a  settlement,  or  the  boundaries  stated  in  different 
deeds,  where  the  purchase  has  been  of  different  parcels  at  different  times, 
whether  he  ia  disinherited  or  nut.  In  such  a  case  an  inspection  may  be 
very  important  to  him.  See  (hooper,  £q.  PI.  ch.  3,  ^  3,  p.  198 ;  Aston 
V,  Lord  Exeter,  6  Ves.  288 ;  Ilylton  v.  Morgan,  0  Ves.  291 ;  2  Story  on 
Eq.  Jariap.  §  1493. 

*  Chaiincey  v.  Tabourden,  2  Atk.  393;  Mitf.  Eq.  PI.  by  Jeremy,  194, 
886;  Cooper,  Ta\.  PI.  -JOl,  206,  207;  2  Story  on  F^.  Jurisp.  ^  1494  ; 
Beames,  Eq.  PI.  258-271  ;  March  v.  Davison,  9  Paige,  U.  580;  Ante, 
^  531-526.  Lord  Redcsdalc  has  summed  up  the  general  result  uf  the 
authorities  on  this  subject  in  the  following  words :  —  **  It  iaa  general  rule, 
that  no  one  la  bound  to  .iiiHwer,  so  as  to  subject  himself  to  punishment,  in 
whateTer  manner  that  punishment  may  arise,  or  whatever  may  be  the  na- 
ture of  that  punishment.  If,  therefore,  a  Bill  requires  an  answer,  which 
may  subject  the  defendant  to  any  pains  or  penalties,  he  may  demur  to  so 
much  of  the  Bill.  As,  if  a  Bill  charges  any  thing,  which,  if  confessed 
by  the  aoswer,  would  subject  the  defendant  to  any  criminal  prosecution, 
or  to  lay  particular  penalties,  as  an  usurious  contract,  maintenance,  cham- 

CQ.  PL.  70 
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obliged  to  discover,  what  may  subject  him  to  a  penalty 
or  forfeiture,  or  criminal  accusation,  and  not  what  mtttf 
only.*  This  objection  has  already  been  under  con- 
sideration in  treating  of  demurrers  to  Bill  for  discovery 
and  relief.'  But  a  few  additional  remarks  and  illustra- 
tions seem  proper  in  this  place. 

^  576.  This  doctrine  seems  founded  on  the  great 
principles  of  constitutional  right,  settled  in  early  times 
in  England,  and  brought  by  our  ancestors  to  America, 
by  which  it  is  established,  that  no  man  is  bound  to 
accuse  himself  of  any  crime,  or  to  furnish  any  evidence 
to  convict  himself  of  any  crime.  The  , maxim  of  the 
Common  Law  is  ;  JSTemo  tenetur  seipsum  prodere.^  It 
constituted  one  of  the  just  objections  to  the  Court  of 
Star  Chamber,  that,  in  criminal  informations,  it  com- 
pelled the  party  accused  to  answer  upon  oath  to  the 
accusation;  and  thus,  in  arbitrary  times,  became  an 
instrument  of  gross  oppression  and  injustice.*  But  the 
Court  of  Chancery  has  always  steadily  refused  to  com- 
pel any  man  to  criminate  himself,  and,  by  analogy,  to 
disclose  any  fact,  which  will  subject  him  to  a  penalty 
or  forfeiture ;  and  it  has  thus  assisted  in  carrying  into 
complete  effect  the  benign  maxim  of  the  Common  Law 
above  alluded  to,*  So,  that  it  is  the  just  boast  of 
Lord    Hardwicke,  that  the   general  rule,  established 


perty,  simony.  And  in  such  cases  if  the  defendant  is  not  obliged  to  an-' 
Bwer  the  facts,  he  need  not  answer  the  circumstances,  though  they  have 
not  such  an  immediate  tendency  to  criminate."  Mitf.  Eq.  PI.  by  Jere- 
my, 194,  195,  and  the  cases  there  cited.  Mr.  Raithby,  in  his  learned 
note  to  Bird  v.  Hardwicke,  1  Vem.  110,  note  (1),  has  collected  the  great 
body  of  the  authorities  on  this  subject. 

^  Harrison  v.  Southcote,  1  Atk.  539 ;  Post,  §  597. 

9  Ante,  §  524,  525. 

3  Attorney-Greneral  v.  Duplessis,  Parker,  R.  159. 

<  Cooper,  Eq.  PI.  202,  203 ;  Hare  on  Discov.  131-  156;  Beames^Eq. 
PL  258-270. 

»  See  3  Black.  Comm.  100,  101. 
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with  great  justice  and  tenderness  in  the  law  of  Eng- 
land, is  fully  recognized  and  acted  on  in  Courts  of 
Equity,  that  no  person  shall  be  obliged  to  discover, 
what  may  tend  to  subject  him  to  a  penalty  or  punish- 
ment, or  to  that,  which  is  in  the  nature  of  a  penalty  or 
punishment.^ 

^  677.  The  doctrine  is  not  confined  to  cases,  where 
the  question  or  answer  has  a  direct  tendency  to  crimi- 
nate the  defendant,  or  to  expose  him  to  a  penalty  or 
forfeiture ;  but  it  goes  farther,  and  protects  him  from 
answering  any  question,  which  may  form  a  link  in  the 
chain,  by  which  such  a  case  is  to  be  established.'  For 
it  has  been  well  observed  by  an  eminent  Judge,  that 
in  no  stage  of  the  proceedings  in  a  Court  of  Equity 
can  a  party  be  compelled  to  answer  any  question  ac- 
cusing himself,  or  any  one  of  a  series  of  questions,  that 
has  a  tendency  to  that  eflfcct ;  the  rule  in  these  cases 
being,  that  the  defendant  is  at  liberty  to  protect  him- 
self against  answering,  not  only  the  direct  question, 
whether  he  did  what  was  illegal ;  but  also  every  ques- 
tion, fairly  appearing  to  be  put  with  a  view  of  drawing 
from  him  an  answer,  containing  nothing  to  affect  him, 
except  that  it  is  one  link  in  a  chain  of  proof,  that  is  to 
afiect  him.'    The  rule  is  carried  even  to  a  greater  ex- 

1  Harrison  v.  Southcotc,  2  Ves.  394. 

*  Southall  V,  ,  1  Younge,  R.  30d,  317;  Paxton  v.  Douglas,  16 

Vea.  R.  842;  8.  C.  19  Vcs.  225;  Mitf.  Eq.  PI.  by  Jeremy,  194 ;  Coop- 
er. Eq.  PI.  903,  204  ;  Chauncey  v.  Tabourdea,  2  Aik.  392 ;  Lee  o.  Read, 
SBearan,  R.381. 

'  Lord  Eldon  in  Paxtun  v.  Douglas,  19  Ves.  237 ;  S.  C.  16  Vrs. 
939;  Ex  parte  Symes,  11  Vcs.  525 ;  Kast  India  Company  «.  Campbell,  1 
Ves.  846;  Lee  i.  Head,  5  Beavan,  381.  In  this  case  I^ord  Langdale 
said;  **  As  to  the  principle  upon  which  the  Court  acu  in  these  cases, 
there  is,  I  apprehend,  no  doubt  whaterer.  A  defendant  is  not  to  be  called 
upon  to  discover  the  phnripal  fact,  or  any  one  of  a  long  series  or  chain  of 
hciM  which  nay  contribute  to  establish  a  criminal  charge  against  himself. 
He  may  protect  himself  by  demurrer,  pica,  or  answer,  or  in  any  way  in 
whieh  he  can  bring  the  matter  fairly  under  the  coondermtioa  of  the  Court. 
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of  circumstances,  which  may  arise  in  the  course  of 
human  transactions,  are  infinite,  and  there  are  few,  if 
any  facts,  which  may  not,  in  some  conceivable  case, 
form  a  natural  or  an  accidental  ingredient  in  the  evi- 
dence of  a  crimc.^  In  many  cases  the  line  of  distinc- 
tion may  be  very  clear  between  the  questions,  which 
are  witliin  the  reach  of  the  objection,  and  those, 
which  are  without  it.  But  in  others,  the  line  must  be 
extremely  obscure ;  and  the  rule  to  be  applied  must 
rest  upon  the  exercise  of  a  sound  discretion  under  alt 
the  particular  circumstances  of  the  case  l)efore  the 
Court-*     Thus,  for  example,  considering  to  what  an 


^  Hare  on  Discov.  154, 155. 

'  Lord  Eldon,  in  comnicnting  on  this  subject,  in  Paxton  v.  Douglas, 
19  Ves.  928,  used  the  following  language  :  —  '*  1  have  looked  into  all  the 
caaes  ;  mud  I  find  the  distinctions  between  questions,  supposed  to  have 
a  tendency  to  criminate,  and  questions,  to  which  it  is  supposed  answers 

y  be  given,  as  having  no  connection  with  the  other  questions,  so  very 
,  that  I  can  only  say,  the  strong  inclination  of  my  mind  is  to  protect 
the  party  against  answering  any  question,  not  only,  that  has  a  direct  ten- 
dency to  criminate  him,  but  that  forms  one  step  towards  it;  and  that,  as 
theae  interrogatories  are  framed,  this  party  cannot  be  compelled  to  an- 
awer."  The  Vice-('hanccllor  (Sir  A.  Hart),  in  Green  r.  Weaver,  1  Sim. 
R.  496,  need  the  following  language  :  —  **  Now,  that  the  rule  of  a  Court 
of  Equity  is,  that  a  man  shall  not  be  compelled  to  answer  to  any  facts 
which  may  tend  to  criminate  him,  or  subject  him  to  penalties  or  forfeit- 
area,  is  nndeniable.  But  the  due  application  of  this  rule  to  the  circum- 
alancea  of  individual  cases,  has  been,  at  all  times,  a  matter  of  much  con- 
trorersy ;  and  so  much  so,  that,  I  believe,  not  less  than  one  hundred  cases 
an  to  be  found  in  the  Re|)orts,  in  which  the  question  was,  whether  the 
defendant  was,  or  not,  bound  to  give  the  discovery  sought  for.  The  due 
application  of  the  rule  to  the  prt>sent  case,  is  that,  which  I  have  labored 
to  arrive  at/*  He  afterwards  added  ;  *'  The  reasoning  of  I^rd  Kldon, 
in  the  caaea  of  the  East  India  Tompany  v.  Neave,  and  Paxton  r.  Doug- 
laa,  inpliea,  that  he  assents  to  the  principle,  that  a  man  may,  by  his  con- 
dnct,  incur  an  obligation  to  discover  the  facts,  although  that  discovery 
may,  incidenuUy,  subject  him  to  pecuniary  obligations.  Paxton  v. 
Douglaa  haa  been  a  good  deal  relied  upon  by  the  other  side ;  and  I  am 
IVoe  to  confess,  that  that  case  did  |>erp1ex  me  excessively  by  some  of  the 
dktm  laid  down  by  that  great  Judge ;  for  he  went  there  to  the  extent  of 
•Uting,  not  only,  that  a  man  should  not  make  a  diacovery,  that  would 
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penalty  or  forfeiture,  but  to  a  discovery  of  what  may 
have  a  tendency  to  the  same  effect.'  Thus,  for  ex- 
ample, if  a  daughter  is  to  forfeit  her  portion,  in  case 
she  marries  without  consent  of  her  parent,  or  another 
party  ;  or  if  a  widow  is  to  forfeit  her  jointure,  or  other 
provision  under  a  will,  in  the  event  of  her  marrying 
again  ;  each  of  them  may  demur  to  a  Bill  of  Discovery, 
brought  to  discover  the  fact  of  a  marriage,  which 
would  occasion  the  forfeiture.^ 


^  Ant0,  §  521,  522 ;  Attorney-General  v.  Lucas,  2  Hare,  R.  566. 

«  Cooper,  Eq.  IM.  206,  207  ;  Wrottesley  v.  Bendish,  3  P.  Will.  236 ; 
(*haunceyv.  Tabourdcn,  2  Atk.  393;  Chauncey  v.  FcnhouUct,  2  Yes. 
265;  Taylor  v.  Ruddmen,  2  Ch.  Cas.  211 ;  Monnins  v.  Monnins,  2  Ch. 
Rep.  68;  Mitf.  Eq.  PI.  by  Jeremy,  197  ;  Attorney-General  v.  Duplessis, 
Parker,  R.  157-160,  where  many  of  the  cases  are  collected;  Hare  on 
DiacoT.  140-  144.  A  very  nice  distinction  has  been  taken  on  this  sub- 
ject, namely,  between  the  case  of  a  devise  with  a  condition  of  forfeiture 
upon  marriage,  and  a  devise  with  a  limitation  over  in  case  of  marriage. 
In  the  former  case,  the  demurrer  is  good  ;  in  the  latter,  it  is  said,  that  it 
ia  bad.  Tlius,  where  a  man  by  will  gave  an  estate  to  his  wife,  whilst  sliu 
continued  a  widow,  with  a  limitation  over  in  case  of  her  second  marriage  ; 
and  the  remainder-man  filed  a  Bill  against  the  widow  to  compel  a  discov- 
ery of  her  second  marriage ;  Liord  Talbot  overruled  a  demurrer  to  the 
diacoTery,  upon  the  ground,  that  it  was  nut  a  case  of  forfeiture,  but  of  a 
conditional  limitation.  (See  the  case  cited,  2  Atk.  393.)  Lord  llard- 
wieke  aeema  to  have  admitted  the  distinction.  Boteler  v.  Allington, 
3  Atk.  457;  Mitf.  Eq.  PI.  by  Jeremy,  197,  198,  2Hri,  287  ;  Jordan  v.  llol- 
ccmibe,  Ambl.  R.  2m);  Thaunrey  v.  Tabourden,  2  Atk.  393;  Lucas  r. 
Evans,  3  Atk.  259  ;  Chauncey  v.  Fcnhoullet,  2  Ves.  265.  But  where  a 
devise  was  to  a  wife  during  her  widowhood,  and  if  she  should  marry 
again,  then  to  a  daughter,  provided  that  if  the  wife  married  and  survived 
the  daughter,  the  estate  bliould  return  to  her;  I«<jrd  Hardwicke  held,  that 
a  demurrer  to  the  di.M'ovory  was  goml ;  because  the  remainder  over  was 
in  eflect  limited  to  a  marri:i;>e  in  th*^  lifetime  of  the  daughter,  and  there- 
fore waa  by  way  of  forfiiiure.  Jordan  r.  lloleomlie,  Ambl.  R.  209,  210. 
The  truth  is,  that  in  all  these  rases,  the  discovery  in  effect  sought  to  es- 
tablish a  forfeiture ;  and  the  limitation  over  was,  in  Chauncey  v.  Fcnhoul- 
let, 9  Ves.  265,  held  by  Lord  Hardwicke  not  to  change  the  right  of  the 
defendant  to  protect  herself  from  a  discovery.  I  cannot  but  think  with 
Mr.  Beames  (Beanies,  Va\.  PI.  265-267),  that  the  distinction  is  wholly 
anaatiafactory.  Mr.  Raithby  seems  equally  diasatiaiied  with  the  distinc- 
tion.    See  Raithby *s  note  to  Bird  v.  Hardwicke,  1  Vem.  R.  110;  Mitf. 
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the  Bill  on  this  point ;  because  the  discovery  might 
have  a  tendency  to  criminate  himself.^ 

^  582.  So,  if  a  Bill  should  be  brought  to  set  aside 
an  usurious  contract,  and  in  the  interrogatory  part  it 
should  ask  the  defendant,  what  rate  of  interest  he 
agreed  to  take ;  the  defendant  would  have  a  rie:ht  to 
demur  to  the  discovery  thus  sought ;  for  he  could  not 
set  forth,  what  interest  he  agreed  to  take,  without  dis- 
covering, at  the  same  time,  the  very  interest  he  had 
taken.  ^ 

^  583.  Upon  the  same  ground,  a  defendant  may,  in 
the  same  manner,  demur  to  a  discovery,  which  may 
subject  him  to  any  thing  in  the  nature  of  a  penalty  or 
forfeiture.  As,  for  example,  where  (before  the  stat- 
ute of  18  Geo.  III.,  ch.  60)  a  discovery  was  sought, 
whether  the  defendant  was  educated  in  the  Popish  re- 
lig;ion,  by  which  he  might  have  incurred  the  incapaci- 
ties stated  in  the  statute  of  11  and  12  Will.  III.,  ch.  4, 
the  Bill  was  held  demurrable.'  For  it  was  said,  that 
under  the  rule,  that  a  man  is  not  obliged  to  accuse 
himself,  is  implied,  that  he  is  not  lx)und  to  discover  a 
disability  in  himself;  and  there  is  no  difference  tie- 
tween  the  forfeiture  of  a  thing  vested,  and  a  disability 
to  take  a  thing,  inflicted  as  a  penalty.^  Nor  is  the 
protection  limited  to  the  party  himself;  but  it  extends 
to  persons  claiming  under  him,  whether  they  are  dev- 


1  Duoemlf  v.  Blake,  1  Atk.  52 ;  Mr.  Raithby^s  note  to  Bird  r.  Hard- 
wicke,  1  Vern.  110,  note  (1),  111 ;  Mitf.  Eq.  PI.  by  Jeremy,  285,  2ti6  ; 
Attorney-General  v.  Cresner,  Parker,  R.  279. 

*  Chaancey  v.  Tabourden,  2  Atk.  303  ;  Earl  of  Suffolk  v.  Green,  I 
Atk.  450. 

»  Blitf.  Eq.  PI.  by  Jrremy,  198,  266  ;  Jones  v.  Meredith,  Com.  R. 
661,670-672  ;  Raithby'a  note  to  Bird*.  Hardwicke,  1  Vern.  110;  Wynn 
9.  Dooghty,  9  Eq.  Abridff.  77. 

<  Snttth  9.  Read,  1  Atk.  526  ;  Attomey-General  9.  DapleMia,  Parker, 
R.  157, 156. 
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isees,  or  are  purchasers ;  for  they  are  entitled  to  the 
same  privileges,  and  take  the  estate  under  the  same 
circumstances.^ 

^  584.  Upon  a  similar  ground,  it  has  been  held,  that 
a  demurrer  lies  to  a  Bill  against  a  clergyman  to  dis* 
cover,  whether,  after  institution  to  one,  he  has  not  been 
presented  to  a  second  living,  whereby,  under  the  stat- 
ute of  21  Henry  VIII.,  the  first  benefice  would  have 
become  void ;  for  it  is  in  the  nature  of  a  forfeiture.^ 
So,  where  a  Bill  is  brought  against  a  bankrupt  to  dis* 
cover,  whether  he  has  not  committed  acts  of  bankrupt- 
cy, the  same  objection  may  be  taken  by  demurrer ;  for 
the  proceedings  against  him  under  the  bankrupt  laws 
are  in  the  nature  of  a  penalty ;  and  he  shall  not,  in 
such  a  case,  be  compelled  to  say,  whether  he  intended 
to  defraud  his  creditors.^  But  he  may  be  compelled 
to  answer,  whether  he  has  traded,  or  not.* 

585.  For  the  same  reason,  where  a  Bill  of  Discov- 
ery was  brought  against  a  defendant,  requiring  him  to 
discover,  whether  he  was  married,  or  had  any  issue 
male,  or  gave  out,  that  he  had  such  ;  it  was  held,  that 
the  party  was  not  bound  to  discover,  whether  he  was 
married,  or  not ;  or  whether  he  had  illegitimate  issue 
or  not ;  for  that  might  subject  him  to  ecclesiastical 
censures.*  But  he  was  bound  to  answer,  whether  he 
had  legitimate  issue,  or  not ;  for  that  would  not  subject 
him  to  any  such  censures.^ 


1  Smith  V.  Head,  1  Atk.  526 ;  Harrison  v.  Southcote,  1  Atk.  528,  538, 
639;  S.  C.  2  Ves.  389,  395;  Boteler  v.  Allington,  3  Atk.457;  Parkhuwt 
V.  Lowten,  1  Meriv.  R.  391. 

9  Boteler  v.  Allington,  3  Atk.  457 ;  Mitf.  Eq.  PI.  by  Jeremy,  198. 

3  Chambers  r.  Thompson,  4  Bro.  Ch.  R.  434,  and  Mr.  Belt's  note  (3). 

4  Ibid. 

5  Finch  V.  Finch,  2  Ves.  491,  493  ;  Mitf.  Eq.  PI.  by  Jeremy,  197,285; 
Cooper,  Eq.  Pl.  205;  Beames,  PI.  in  Eq.  261,  264,  265  ;  Brownswordv. 
Edwards,  2  Ves.  243,  245 ;  Post,  §  588. 

6  Ibid. 
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^  686.  The  same  reasoning  would  seem  to  apply  to 
the  case  of  a  defendant,  who  should  be  called  upon  by 
a  Bill  to  discover,  whether  he  is  an  alien,  or  not,  where- 
by he  would  be  deprived  of  an  estate  then  vested. 
Anfl  it  was  accordingly  so  held  by  Lord  Hardwicke.^ 
But  it  has  been  since  held  otherwise  by  the  House  of 
Lords,  upon  the  ground  that  the  legal  disability  or  in- 
capacity of  an  alien  is  not  a  penalty  or  a  forfeiture ; 
for  a  penalty  or  forfeiture  is  inflicted  for  some  act  or 
neglect ;  but  the  disability  of  an  alien  to  hold  lands 
arises  from  the  policy  of  the  law,  without  any  such  act 
or  neglect.* 


1  Finch  9.  Finch,  2  Ves.  494. 

'Attorney-General  v.  Duplcssis,  Parker,  R.  144,  158,  163,  164;  S.  C. 
9  Yes.  986;  Mitf.  Eq.  PI.  by  Jeremy,  386  ;  De  Ilourmclin  v.  Sheldon,  1 
BenTtn,  R.  79,  91.  See  also  Smith  v.  Read,  1  Atk.  527  ;  S.  C.  cited 
Parker,  R.  157.  This  distinction  between  the  cases  of  a  disability  from 
aliena^y  and  a  disability  imposed  by  statute,  does  not  seem  to  be  founded 
upon  grounds  entirely  satisfactory.  In  each  case,  the  effect  of  the  dis- 
eorery  it,  to  seek  a  forfeiture  of  an  estate  already  vested.  Lord  I  lard- 
wieke,  on  one  occasion  (Smith  v.  Read,  I  Atk.  427),  said,  *'  that  there  is 
no  diflbrence  between  a  forfeiture  of  a  thing  vested,  and  a  disability  to 
take  inflicted  as  a  penalty.'*  Yet  he  added  in  the  same  case ;  "In  the 
of  aliens,  bastards,  &c.,  there  is  a  difference,  where  the  disability 
horn  the  rules  of  law,  and  where  it  is  imposed  as  a  penalty."  la 
not  the  forfeiture  of  an  estate  taken  by  an  alien,  in  substance,  a  penalty 
for  hie  avnroing  to  purchase  and  hold  real  estate  t  Lord  Redesdale 
(Mitf.  Eq.  PI.  by  Jeremy,  197)  admits  the  existence  of  the  distinction, 
atating,  that  a  discovery  may  bo  required  of  a  matter,  which  would  show 
the  defendant  incapable  of  having  any  interest  or  title.  But  that  would 
eeem  to  apply  to  the  case  of  Papists,  as  well  as  of  aliens.  See  also  Hare 
on  DiaeoT.  145-  147.  Mr.  Beamcs  dissents  from  the  doctrine  ;  and  makes 
the  ioDowing  important  suggestions :  —  "  This  leads  us  to  notice  a  farther 
qualification  of  the  general  rule,  arising  out  of  the  discussions,  which 
took  plaee  in  the  case  just  alluded  to.  Tpon  an  information  on  behalf  of 
the  Crown  in  order  to  discover,  whether  the  defendant  were  an  alien,  &c., 
it  was  rQedtred,  that  the  defendant  was  bound  to  give  the  discovery,  the 
legal  disability  of  an  alien  not  being  a  penalty,  or  a  forfeiture.  There 
are  two  obeervationa,  which  obviously  present  themselves  upon  this  case : 
the  first  applicable  to  the  language  of  it ;  the  eecond  applicable  to  the 
doctrine  of  it.    With  respect  to  the  language  of  thia  deciaion,  it  seems 
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^587.  And  in  cases,  to  which  the  objection  applies, 
that  the  discovery  will  involve  the  party  in  a  penalty 
or  a  forfeiture,  it  is  wholly  immaterial,  whether  the  dis- 
covery be  sought  in  an  original  Bill  in  aid  of  an  action 
at  law,  or  in  a  Cross  Bill  in  aid  of  a  defence  to  an  ofigi- 


not  very  accurately  to  express,  what  it  intends  to  express.  It  is  an  ob- 
yious  proposition,  that  the  legal  disability  to  hold  lands  is  not  in  itself  a 
penalty,  or  a  forfeiture.  To  confound  cause  and  effect,  the  source  and  its 
consequence,  is  not  a  very  uncommon  error  in  old  law  books.  If  it  be 
asked,  whether  waste  committed  by  a  tenant  for  life  be  a  forfeiture,  it 
might  logically  be  answered,  that  it  was  not ;  but  if  it  be  asked,  whether 
it  will  not  cause  or  produce  a  forfeiture,  it  would  be  as  logically  answered, 
that  it  would  do  so.  The  question,  then,  ought  to  have  been,  whether  the 
legal  disability  of  an  alien  would  not,  in  effect,  produce  either  a  penalty 
or  a  forfeiture  ?  With  respect  to  the  doctrine  of  the  case  in  the  House  of 
Lords,  it  is  to  be  observed,  that  Lord  Hardwicke  states  his  own  doctrine 
to  have  been  directly  the  reverse  of  it.  *  I  held  she  was  not  bound  to 
discover,  whether  she  was  an  alien ;  but  that  she  was,  whether  her  child 
was  an  alien.'  His  Lordship  recognizes  this  doctrine  in  1752,  when  the 
case  of  Finch  v.  Finch  was  decided  by  him.  From  the  report  of  Smith 
V.  Read,  Lord  Hardwicke  seems  to  have  had  a  similar  general  idea  in 
1736.  '  There  is  no  difference  between  a  forfeiture  of  a  thing  Tested,  and 
a  disability  to  take,  inflicted  as  a  penalty.*  It  is  true,  his  Lordship,  in  the 
same  case,  says  ;  *  There  is  a  difference,  where  the  disability  arises  from 
the  rules  of  law,  and  where  it  is  imposed  as  a  penalty.'  There  certainly 
is  a  difference  as  to  the  origin  of  the  disabilities  in  these  cases ;  but  as  to 
their  effect  upon  the  individual,  it  is,  with  unfeigned  respect  for  that  very 
great  Judge,  apprehended  that  there  can  be  no  difference.  The  punish- 
ment will  be  neither  more  nor  less,  whether  inflicted  by  the  Common  Law, 
or  by  a  statute.  It  should,  however,  in  conclusion,  be  subjoined,  that  the 
decision  in  the  House  of  Lords  is  subsequent,  in  point  of  date,  to  both  of 
the  cases  before  Lord  Hardwicke.  There  is  an  old  case,  deciding,  that  if 
the  Crown  should  call  for  a  discovery,  in  order  to  give  effect  to  a  forfeiture 
occasioned  by  outlawry,  the  defendant  could  not  refuse  to  afford  the  dis- 
covery of  his  estate ;  because  the  Crown  is  entitled  to  the  estate  by  course 
of  law,  and  the  outlawry  is  in  the  nature  of  a  gift  to  the  King."  See 
also  Mr.  Raithby's  note  to  Bird  v.  Hardwicke,  1  Vern.  R.  110,  note  (1), 
111.  A  devise  of  lands  to  English  subjects,  in  trust  to  sell  the  lands  and 
invest  the  proceeds  in  the  funds  in  trust  for  aliens,  would  not  be  open 
to  the  objection ;  for  there  is  nothing  in  public  policy  to  prevent  aliens  from 
holding  stock  in  the  public  funds.  De  Hourmelin  v.  Sheldon,  1  Beavan, 
R.  79.    But  see  Fourdrin  r.  Gowdey,  3  Mylne  &  Keen,  383. 
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nal  Bill  in  Equity.     The  defendant,  in  each  case,  is 
equally  entitled  to  resist  the  discovery.^ 

^  588.  But,  although  the  defendant  is  thus  pro- 
tected from  the  discovery  of  any  matter,  which  would 
subject  him  to  a  penalty  or  a  forfeiture,  he  may,  nev- 
ertheless, be  required  to  disclose  other  facts,  which  will 
have  no  such  tendency,  although  they  may  be  involved 
in  the  general  result,  as  it  is  connected  with  the  fact 
of  penalty  or  forfeiture.  Thus,  (as  we  have  seen,)  al- 
though a  man  is  not  bound  to  discover,  whether  he  is 
married,  or  not ;  for  that  might  subject  him,  if  an- 
swered, to  ecclesiastical  censures ;  yet  he  may  be 
required  to  disclose,  whether  he  has  a  legitimate  son.^ 
So,  although  a  lessee  for  life  is  not  bound  to  discover, 
whether  he  has  made  a  lease  for  the  life  of  another ; 
for  that  might  occasion  a  forfeiture  of  his  estate  ;  yet 
he  is  bound  to  discover,  whether  he  is  tenant  for  life, 
or  not ;  for  that  is  a  collateral  matter,  and  not  to  the 
point  of  forfeiture.'  So,  if  a  Bill  should  be  brought 
for  a  discovery  of  waste  against  a  person,  charging 
him  to  be  tenant  for  life,  and  also  charging,  that  he 
had  committed  waste,  the  defendant  would  be  bound  to 
discover,  whether  he  was  tenant  for  life,  or  not,  although 
he  might  demur  to  the  discovery  of  the  waste.^  So, 
although  a  bankrupt  is  not  bound  to  discover,  whether 
he  has  committed  any  acts  of  bankruptcy ;    yet  he 


>  HoiM]rwood  V.  Sclwin,  3  Atk.  270;    Chambers  v.  Thompson,  4  Bro. 

Cb.  R.  434;    SouUiall  v. ,  1  Yoonge,  R.  308  ;    Mitf.  Eq.  PI.  by 

Jeremy,  198. 

*  Ante,  ^  585 ;  Finch  v.  Finch,  3  Yes.  491 ;  Mitf.  Eq.  PI.  by  Jeremy, 
985,  886;  Cooper,  Eq.  Pi.  306. 

>  Weaver  v.  Earl  uf  Mcath,  S  Vgb.  108,  109 ;  Mitf.  Eq.  PI.  by  Jeremy, 


4  Weaver  r.  Earl  of  Meath,  2  Vcs.  108,  100 ;    Mitf.  Fa\.  PL  by  Jere- 
my, 386,  987.   See  Harrison  v.  Southcote,  1  Atk.  539 ;  Southall  v. 
I  YouDge,  R.  306 ;  Ante,  $  580. 
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may  be  required  to  dbcover,  whether  he  has  traded,  or 
not.^ 

^  589.  We  have  already  also  had  occasion  inciden- 
tally to  take  notice  of  another  exception  to  the  general 
doctrine  of  the  protection  of  a  defendant  from  a  dis- 
covery of  any  thing,  which  may  involve  him  in  a  pen- 
alty or  a  forfeiture.  It  is,  that  the  defendant  may,  by 
contract,  expressly  preclude  himself  from  the  otgec- 
tion,  so  far  as  respects  a  penalty  or  forfeiture,  but  not 
80  far  as  respects  the  discovery  of  a  crime.^  So,  it  is 
said,  he  may  by  a  natural  or  necessary  implication, 
arising  from  a  contract,  in  like  manner  waive  the 
objection.  As,  where  the  relation  of  principal  and 
agent  exists,  and  thereby  incidentally,  and  by  im- 
plication, a  right  of  discovery  results  from  tfie  high 
moral  obligation  of  the  agent,  to  discover  the  acts 
done  by  him  in  regard  to  his  principal.  Thus,  for 
example,  where  a  Bill  of  Discovery  was  brought  by 
his  principal,  against  a  broker  in  the  city  of  Lon- 
don, in  aid  of  an  action  at  law,  for  a  discovery  of  acts 
of  misconduct  by  the  broker,  it  was  held,  that  the 
broker  was  bound  to  make  the  discovery  of  the  acts, 
although  by  so  doing  he  would  subject  himself  to  the 
penalty  of  a  bond,  which  he  had  given  to  the  city, 
upon  condition  for  his  official  good  conduct.^ 

1  Chambers  v.  Thompson,  4  Bro.  Ch.  H.  434,  436,  and  Mr.  Belt's 
note;  Ante,  ^  584.  ^ 

«  Ante,  §  621.  677. 

3  Green  v.  Weaver,  1  Sim.  R.  404.  In  this  case,  the  Vice-Chancellor 
(Sir  A.  Hart)  went  into  an  elaborate  review  of  the  cases,  and  came  to 
the  conclusion,  which  is  stated  in  the  text.  ''If,"  said  he,  on  that  occa- 
sion, '*if  I  decide,  that  the  defendants  are  bound  to  answer,  it  may  be 
said,  that  my  decision  is  inconsistent  with  the  doctrine  laid  down  by  great 
judges  in  former  cases.  If  I  decide,  that  the  defendants  are  not  bound  to 
answer,  I  may  render  those  acts  of  Parliament,  especially  framed  for  the 
purpose  of  protecting  principals  from  the  dishonesty  of  their  agents,  a 
cover  to  their  agents  in  the  grossest  and  most  scandalous  frauds.  For, 
stripped  of  the  effect  of  the  statutes,  as  inflicting  penalties,  it  would  be 
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^  590.  A  distinctioD  also  exists,  and  should  be  con- 
stantly  borne  in  mind,  between  cases  of  a  penalty  or  a 

the  oommon  coune  of  the  Court  of  Equity  to  compel  eich  of  these  de- 
fendants to  state,  on  oath,  whether  they  were  employed  as  brokers  and 
a^nts  of  the  plaintiff,  and  whether  they  acted  in  that  capacity,  and  to  set 
forth  every  particular  of  each  of  the  defendant's  dealings  as  agent  or  bro- 
ker of  the  plaiDtiflf,  and  to  produce  every  entry  in  his  books,  and  every 
document  relating  to  these  transactions.     If  a  Court  of  Equity,  in  this 
ease,  protected  him  from  the  discovery,  the  plaintiff's  proceeding  at  law 
mutt  be  quite  nugatory ;  for  the  materials  of  evidence  must  necessarily 
rest,  almost  exclusively  (as  I  have  observed)  in  their  possession.    I  hope 
this  question  may  be  decided  without  my  falling  into  the  dilenuna  of 
impeaching  any  anterior  decision.     I  have  looked  through  every  case  on 
this  subject,  that  was  cited ;  and,  roost  especially,  I  have  applied  myself 
to  those,  which  were  before  Lord  Eldon,  which  have  been  relied  on.     I 
have  looked  through  a  great  variety  of  those  cases,  and  I  believe  I  have 
looked  through  and  considered  every  case,  that  a  diligent  search  in  the 
books  his  enabled  me  to  find,  that  has  any  bearing  on  this  question. 
Upon  those  cases,  that  I  do  not  now  rely  on,  it  may  be  sufficient  to  say, 
they  establish  the   general  principle,  and  must  protect  the  defendant 
•gainst  the  discovery.     But,  from  the  current  of  authority,  I  think  this 
leiolt  may  be  derived,  as  established  by  a  series  of  decisions,  travelling 
throagh  a  long  series  of  years,  namely,  that  a  man,  by  the  effect  of  his 
own  acts,  may  exclude  himself  from  the  benefit  of  that  rule  of  a  Court 
of  Equity;  or,  to  adopt  the  expression  of  a  very  great  Judge,  he  may 
eontiaet  himself  out  of  the  protection  afforded  by  the  principle  of  the 
Conit.*'    Then,  afler  reviewing  the  cases,  he  added  ;  *'  I  think,  from  this 
aeries  of  decisions,  there  is  sufficient  authority  for  me  to  decide,  that  a 
man  may  contract,  so  ss  to  incur  the  obligation  to  make  the  discovery  of 
all  the  fiwls  relative  to  that  contract,  although  the  eff^t  of  that  discovery 
may,  incidentally,  subject  him  to  pecuniary  penalties.*'    Then,  proceed- 
ing to  the  direct  question  before  him,  he  said ;  **  Then  the  next  question 
is,  inasmuch  as  the  objection  to  make  the  discovery  arose,  in  the  cases  I 
have  referred  to,  from  the  stipulations  of  instruments  under  seal,  can  the 
solemnity  of  the  seal  make  tiiat  obligation  to  discover  more  obligatory  in 
a  Court  of  Equity,  than  the  moral  obligation  resulting  from  principal 
and  agent,  when  one  reposes  and  another  accepts  the  confidence  so  re- 
posed !    The  reasoning  of  the  judgment,  in  the  case  of  the  Eai>t  India 
Company  v.  Atkins,  I  think  shows,  conclusively,  an  opinion,  that  such 
was  the  moral  obligation,  that,  on  that  ground,  the  discovery  ought  to  be 
made.    Although  Strange  is  not  a  book  we  can  place  much  confidence 
in ;  yel,  in  this  particular  instance,  it  appears  to  be  a  very  able  and  sound 
judgnent,  and  well  reported.     I  should  say,  that  a  Court  of  Equity 
knows  no  difference  between  a  mere  moral  obligation,  and  one  resulting 
from  stipalation  by  deed.    If  we  contrast  the  circumstances  of  this  case 
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forfeiture,  strictly  so  called,  and  cases,  where  the  party 
has  contracted  to  pay  a  sum,  as  stipulated  damages, 
for  any  act  done,  or  omitted  to  be  done,  by  him.  In 
the  latter  cases,  the  objection  is  not  strictly  applicable, 
and  cannot  therefore  be  valid.  What  are  properly  to 
be  deemed  cases  of  stipulated  damages,  and  what  are 
cases  in  the  nature  of  a  penalty  or  a  forfeiture,  may  in 
many  instances  be  a  matter  of  very  nice  and  critical 
inquiry,^  For  it  is  certain,  that  merely  giving  the 
name  of  stipulated  damages  in  a  transaction,  where  it 
is  in  reality  a  penalty,  will  not  change  the  nature  of 
the  objection  ;  but  it  will  be  still  available.' 


with  those  of  the  decisions  I  have  referred  to,  I  think  we  shall  find,  that 
this  case  creates  a  higher  moral  obligation  to  give  the  discovery  than  any 
of  those  cases.  In  each  of  those  cases,  the  parties  dealt  at  arm's  length. 
The  employer  contemplated  a  breach  of  the  contract  by  the  agent,  and 
stipulated  for  his  own  damages  in  case  a  breach  of  contract  should  take 
place.  In  the  present  case,  the  employer  surrendered  himself,  ancondition- 
ally,  to  the  agent,  whom  he  employed,  in  the  confidence,  that  the  agent 
sustained  the  character,  that  he  publicly  assumed.  The  employer  had 
no  reason  to  suspect,  nor  had  any  means  of  detecting  the  misrepresenta- 
tion of  the  fact,  whether  they  were,  or  not,  duly  constituted  legal  bro- 
kers. Much  less  could  he  apprehend,  that  they  were  daily  and  hourly 
living  in  the  violation  of  the  law  of  the  country  in  so  acting,  and  that 
they  kept  this  violation  lurking  in  the  background,  to  be  brought  for- 
ward, by  way  of  defence,  against  the  just  demands  of  those,  whose  con- 
fidence they  invited  and  abused.  If  a  Court  of  Equity  gives  effect  to  a 
defence  so  constituted,!  do  not  know,  that  there  can  be  any  reason,  why 
an  executor  or  administrator,  who  has  made  oath  duly  to  administer  the 
assets,  and  executed  a  bond  for  that  purpose,  may  not  allege  those  mat- 
ters in  answer  to  a  Bill  of  Discovery,  charging  him  with  fraudulently  ren- 
dering an  account  of  the  assets.  This  is  the  ground,  upon  which  I  act." 
See  Hare  on  Discov.  153,  154;  Id.  141,  142.  Where  a  defendant  sub- 
mits to  be  examined  on  matters,  which  will  subject  him  to  a  penalty, 
Courts  of  Equity  will  not  interpose.  1  Sim.  R.  429 ;  Hare  on  Discov. 
143,  144. 

1  Hare  on  Discov.  144  ;  East  India  Company  v.  Neave,  5  Ves.  183, 
185;  Jones  v.  Green,  3  Younge  &  Jerv.  298  ;  Ray  v.  Duke  of  Beaufort, 
9  Atk.  193,  194 ;  Hardy  v.  Martin,  1  Cox,  26 ;  Rolf  r.  Paterson,  6  Bro. 
Pari.  Cas.  470;  S.  C.  Bro.  Pari.  Cas.  by  Tomlins,  426. 

«  Ibid. 
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« 


^  591.  In  the  next  place,  in  regard  to  the  other 
branch  of  the  rule,  that  no  person  shall  be  bound  to 
criminate  himself,  or  to  furnish  evidence  for  any  step 
in  the  process,  by  which  a  criminal  accusation  or  pun- 
ishment can  be  sustained.  Whenever  the  ,point  of 
discoTery  has  a  direct  tendency  to  criminate  the  party, 
the  case  is  very  clear.  But  the  rule  is  equally  applica- 
ble to  questions,  which  have  an  indirect  tendency  to 
the  same  end,  and  are  connected  with  the  other  ques^ 
tioDS.^  The  defendant  is  not  compellable  to  answer, 
either  the  broad,  leading  fact,  or  any  other  fact,  the 
answer  to  which  may  form  a  step  in  the  prosecution.^ 
Thus,  for  example,  where  a  Bill  was  brought  to  dis- 
cover, whether  a  bureau,  which  was  delivered  to  the 
defendant  for  the  purpose  of  being  repaired,  was  not 
found  by  the  defendant  to  contain  a  secret  drawer 
with  money  in  it,  which  he  converted  to  his  own  use ; 
apcm  a  demurrer,  stating  the  gound,  that  the  discovery 
sought  would  subject  the  defendant  to  a  criminal  pros- 
ecution, the  objection  was  allowed ;  for  the  charge 
amounted  to  a  charge  of  felony.'  So,  if  a  pocket- 
book,  containing  bank  notes,  should  be  left  in  the 
pocket  of  a  coat,  sent  to  a  tailor  to  be  mended ;  and 
he  should  take  the  pocket-book  out  of  the  pocket,  and 
convert  the  bank  notes  to  his  own  use  ;  or  if  a  pocket- 
book  should  be  left  in  a  hackney  coach,  and  the  coach- 
man, not  knowing  to  whom  of  the  people,  who  were 
in  the  coach  in  the  course  of  the  day,  it  belonged, 
should  open  and  take  the  contents  to  his  own  use ; 


1  PmUod  9.  Douglas,  16  Yes.  S42,  243;  S.  C.  10  Vn.  925;  Southall 

9. ,  I  Younjfe,  R.  308,  316,  317  ;  Cooper,  Eq.  PI.  203,  204 ;  Ex 

pwta  Symes,  11  Yes.  525  ;  Ante,  §  577,  578. 

*  Clmridge  v.  Hoare,  14  Yen.  59 ;  Cooper,  Eq.  PI.  204 ;  Blitf.  Eq.  PI. 
by  Jtremy,  IM,  105. 

'  Cwtwfight  9.  Greeo,  8  Yes.  405,  406 ;  Cooper,  Eq.  PI.  203. 

EQ.   PL.  72 
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and  a  Bill  for  a  discovery  of  the  facts  in  either  case 
should  be  brought ;  it  would  be  a  clear  case  for  a  de- 
murrer ;  for  the  party  would  be  guilty  of  a  felony,  and 
would  by  his  answer  be  called  upon  to  criminate  him- 

^  692,  Upon  the  same  ground,  where  a  Bill  was 
brought  for  a  discovery,  stating,  that  the  son  of  the 
plaintiff  had  been  charged  with  being  guilty  of  an 
embezzlement,  as  clerk  of  the  defendants,  and  that  the 
plaintiff  had  transferred  certain  stock  to  the  defend- 
ants to  satisfy  the  deficiency,  and  to  prevent  a  prosecu- 
tion against  his  son ;  and  it  prayed  for  a  discovery  of 
the  facts,  and  retransfer  of  the  stock ;  it  was  held,  that 
the  transaction,  as  charged,  in  effect  amounted  to  the 
composition  of  a  felony ;  and,  therefore,  the  defend- 
ants were  not  bound  to  answer  it.* 

^  593.  And  it  will  make  no  difference  in  cases  of 
this  sort,  whether  the  charge  is  such,  as  will  subject 
the  party  to  punishment  by  the  Common  Law,  or  only 
to  ecclesiastical  punishments  and  censures;  for,  in 
each  case,  the  party  is  entitled  to  the  same  protection. 
Thus,  for  example,  if  a  Bill  should  be  brought  for  the 
discovery  of  the  fact  of  a  marriage  by  the  plaintiff  with 
a  particular  woman,  who  was  his  sister,  or  sister-in- 
law,  he  would  not  be  bound  to  make  the  discovery; 
for  the  marriage  would  be  incestuous;  and  the  dis- 
covery of  that  would  be  one  link  in  the  chain  of  evi- 
dence to  convict  the  defendant.* 


1  Cartwright  v.  Green,  8  Ves.  409,  410 ;  Cooper,  Eq.  PI.  203.  For  the 
like  reason,  a  married  woman  may  demur  to  a  discovery,  which  would 
subject  her  husband  to  a  criminal  prosecution.  Cartwright  v.  Green,  8 
Ves.  405 ;  Cooper,  Eq.  PI.  204. 

3  Claridge  v.  Hoare,  14  Ves.  59 ;  Cooper,  Eq.  PI.  203,  204 ;  Gnibom  v. 
Fellowes,  8  Vin.  Abridg.  543. 

3  Claridge  v.  Hoare,  14  Ves.  55 ;  Cooper,  Eq.  PI.  204 ;  Brownsword  r. 
Edwards,  2  Ves.  243,  245 ;  Mr.  Raithby's  note  to  Bird  v.  Hardwicke,  I 


CH.   XI.]  DEMURRERS   TO   DISCOVERT.  571 

^  694.  So,  where  a  Bill  was  brought  by  the  execu- 
tors of  a  counsellor  at  law  in  England  for  a  sum  in 
gross,  agreed  to  be  given  to  the  testator  for  his  advice 
and  services  upon  a  certain  event  of  the  suit ;  on  a  de- 
murrer by  the  defendant,  because,  if  he  should  answer 
the  Bill,  it  would  subject  him  to  the  statutes  against 
maintenance,  it  being  against  the  course  of  justice  for 
a  couusellor  at  law  to  make  a  contract  for  a  gross  sum, 
to  be  paid  to  him  upon  the  event  of  a  cause,  the  de- 
murrer was  held  good.^  So,  where  a  Bill  was  brought, 
charging,  that  a  perjury  had  been  committed  by  the 
procurement  of  the  defendant,  and  praying  a  discovery, 
the  Bill  was  held  demurrable.^ 

§  595.  It  was  formerly  thought,  that  the  same  rule 
applied  to  cases,  where  the  defendant  was  called  upon 
to  make  a  discovery  of  any  act  of  moral  turpitude. 
And,  accordingly,  it  has  been  laid  down  by  Lord 
Rcdesdale,  that  it  should  seem,  that  a  demurrer  will 
hold  to  any  discovery,  which  may  tend  to  show  the  de- 
fendant to  be  guilty  of  any  moral  turpitude ;  such  as 
the  birth  of  a  child  born  out  of  wedlock.'  But  that 
doctrine  has  been  since  overturned ;  and  it  is  now  held, 
that  the  defendant  may  be  compelled  to  make  a  dis- 
covery of  any  act  of  moral  turpitude,  which  does  not 
amount  to  a  public  ofTence,  or  an  indictable  crimc.^ 
The  boundaries,  indeed,  between  matter,  which  is  in- 
dictable, and  that  which  amounts  to  a  mere  private 


Vera.  110,  note  (1) ;  Chctwynd  o.  Lindon,  2  Ves.  451 ;  Franco  v.  Dolton, 
3  Ves.  369,  371 ;  Kx  parte  Symes,  11  Ves.  525 ;  Baker  v.  Pritchard,  2 
Atk.  380;  Hare  on  Discor.  152-  15B. 

1  Penrice  v.  Parker,  Rep.  Temp.  Finch,  75.  See  also  Sharp  v.  Erans, 
3  P.  Will.  375  ;  Wallis  v.  Duke  of  Rutland,  3  Ves.  404. 

■  Baker  v.  Pritchard.  2  Atk.  388,  389 ;  Sclby  v.  Crew,  2  Anst.  504. 

*  M  itf.  Eq.  PI.  by  Jeremy,  100 ;  Attorney -General  r.  Dupleasis,  Parker, 
R.  163;  Chetwynd  v.  Lindun,  2  Ves.  450,  451 ;  Frmoco  w  Bolton,  3  Ves. 
360,  371,  379;  King  v.  Barr,  3  Meriv.  R.  603. 

<  Hmre  on  Disoot.  149 ;  Chetwynd  w,  Lindon,  9  Ves.  451. 
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^  697.  An  exception  to  the  general  rule,  already 
stated,  has  been  intimated  to  exist  in  a  civil  case  involv- 
ing considerations  of  a  criminal  character.  Thus,  it  has 
been  suggested,  that  if  a  suit  is  brought  by  a  plaintiff 
at  law,  founded  upon  a  libel,  which  imputes  to  him  a 
criminal  offence;  and  a  justification  is  put  in,  affirming 
the  charge ;  a  Bill  for  a  discovery  may  be  filed  against 
the  defendant,  to  compel  him  to  discover,  whether  the 
charge  is  true,  or  not ;  upon  the  ground,  that  when  a 
party  brings  an  action  for  a  libel,  he  is  bound  to  give 
the  discovery,  which  the  defendant  at  law  insists  upon, 
to  sustain  his  defence.^  This  doctrine  seems  utterly 
inconsistent  with  the  rule,  that  no  man  is  bound  to 
criminate  himself.^  And  if  it  be  true,  in  regard  to  de- 
fences to  be  made  to  actions  at  law,  it  must  be  equally 
true  in  regard  to  defences  of  a  similar  nature  in  Equi- 
ty, which  are  sought  to  be  supported  by  a  Cross  Bill 
of  Discovery.  Yet  there  is  no  question,  that  a  demur- 
rer would  lie  in  the  latter  cases  to  a  discovery  of  any 
iact,  subjecting  the  party  to  a  criminal  prosecution,  or 
to  a  penalty  or  a  forfeiture.'    The  doctrine  seems,  how- 


1  WUmot  9.  Maccabe,  4  Sim.  R.  263.  But  sec  Aota,  §  575  -  578,  and 
Ifaich  9.  DanMo,  0  Paige,  580. 

'  Cfaambera  v.  Thompson,  4  Bro.  Ch.  R.  431 ;  Thorpe  v.  Macaulay,  5 
Madd.  R.  SIS,  229. 

'  Honeywood  v.  Selwin,  3  Atk.  276;  Ante,  §  575-578;  Southall  v. 

9 1  Younge,  R.  308,  310.    This  subject  has  been  already  discussed  in 

an  aoteeedeot  note  (Ante, §553, note);  and  1  know  no  authority, uhich 
diatioetlj  luatains  the  proposition,  that  the  defendant  is  bound  to  make  the 
diacoTery.  The  case  of  Chambers  v.  Thompson  (4  Bro.  Ch.  R.  434),  is 
a  direct  authority  against  it ;  and  so  is  Thorpe  v.  Macaulay,  5  Madd. 
R.  SIO.  What  fell  from  Lord  Plldon  in  Macaulay  v.  Shackell,  1  Bligb, 
(N.  S.)  R.  06, 121, 122,  can  hardly  be  applied  in  a  just  sense  to  such  a  pur- 
poM.  The  laaguage  of  Lord  P^ldon  was  mainly  directed  to  the  only  quea- 
tioo  than  before  the  Court,  viz.  whether  a  Court  of  I'lquity  would  grant  a 
eominiaauMi  abroad  to  take  testimony  in  aid  of  a  defence  to  a  civil  action 
for  a  libel,  which  inYoWed  a  charge  of  a  criminal  offence.  The  Court 
Terj  properly  held,  that  it  would ;  for  in  aacb  an  action,  it  waa  only  in 
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knowledge  of  the-  fact  (as  appears  on  the  face  of  the 
Bill)  was  derived  from  the  confidence  reposed  in  him, 
as  counsel,  attorney,  solicitor,  or  arbitrator.^  The  priv- 
ilege of  secrecy,  which  is  thus  afforded  to  professional 
men,  in  regard  to  communications  passing  between 
them  and  their  clients,  is  in  truth  not  so  much  the  privi- 
lege of  the  adviser,  as  of  his  client.  And  it  is  quite 
possible,  that  the  client  may  be  compellable  to  disclose 
the  facts,  when  his  professional  adviser  would  be  bound 
to  withhold  them.^  The  privilege  is  founded  upon  a 
great  public  policy ;  for  otherwise,  it  might  not  only  be 
hazardous,  but  even  ruinous  to  a  client,  to  consult  pro- 
fessional advisers,  or  to  disclose  to   them  the  facts, 


1  Mitf.  Eq.  PI.  by  Jeremy,  288,  and  cases  there  cited;  Hare  on 
DiaeoT.  163-183;  Cooper,  Eq.  PI.  295,  300;  2  Story  on  Eq.  Jurisp. 
$  1457. 

*  Preston  9.  Carr,  1  Younge  &  Jenr.  175,  179;  Hare  on  Discov.  174, 
175.  This  whole  subject  is  discussed  in  a  most  elaborate  manner  by 
Lord  Broogham,  in  Greenough  v.  Gaskell,  1  Mylne  &  Keen,  100,  where 
the  distinction  here  noticed  is  adverted  to.  It  may  be  further  added,  that 
■Itboagh  the  client  may  be  bound  to  disclose  facts ;  yet  it  does  not  follow, 
that  be  is  bound  to  disclose  his  own  statements  and  communications  made 
to  bis  professional  advisers.  Ix>rd  Lyndhurst  and  Lord  Brougham  have 
beM  the  contrary.  Greenough  v.  Gaskell,  1  Mylne  &  Keen,  100.  In  this 
ease,  Lord  Brougham  said  ;  **  To  compel  a  party  himself  to  answer  upon 
otsh,  even  as  to  his  belief,  or  his  thoughts,  is  one  thing.  Nay,  to  com- 
pel him  to  disclose,  what  he  has  written  or  spoken  to  others,  not  being 
his  professional  advisers,  is  competent  to  the  party  seeking  the  discovery ; 
for  socb  eommunications  arc  not  necessary  to  the  conduct  of  judicial  busi- 
I,  sod  the  defence  or  prosecution  of  men*s  rights  by  the  aid  of  skilful 
To  force  from  the  party  himself  the  production  of  communica- 
tions msde  by  him  to  professional  men,  seems  inconsistent  with  the  pos- 
sibility of  so  ignorant  man  safely  resorting  to  professional  advice,  and  can 
only  be  justified,  if  the  authority  of  decided  cases  warrants  it.  But  no 
anthority  sanctions  the  much  wilder  violation  of  professional  confidence, 
and  in  eireumstances  wholly  different,  which  would  be  involved  in  com- 
pelling eounsel,  or  attorneys,  or  solicitors,  to  disclose  matters  committed 
to  than  in  their  professional  capacity,  and  which,  but  for  their  employ- 
ment as  professional  men,  they  would  not  have  become  possessed  of." 
Post,  {  8S5»  note.  See  also  Desborough  v.  Rawlins,  3  Mylne  &  Craig, 
815. 
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reference  to  proceedings  pending,  or  in  contemplation. 
If  counsel  receive  a  communication  in  their  profession- 
al capacity,  touching  matters  that  come  within  the 
ordinary  scope  of  professional  employment,  either  from 
a  client,  or  on  his  account,  and  for  his  benefit,  in  the 
transaction  of  his  business;  or,  which  amounts  to  the 
same  thing,  if  they  commit  to  paper,  in  the  course  of 
their  employment  on  his  behalf,  matters,  which  they 
know  only  through  their  professional  relation  to  the 
client;  they  are  not  only  justified  in  withholding  such 
matters,  but  they  are  bound  to  withhold  them ;  and 
they  will  not  be  compelled  to  disclose  the  information, 
or  to  produce  the  papers  in  any  Court  of  Law  or 
Equity,  either  as  a  party,  or  as  a  witness.  If  this  pro- 
tection were  confined  to  cases,  where  proceedings  had 
been  commenced,  the  rule  would  exclude  the  most 
confidential,  and,  it  may  be,  the  most  important,  of  all 
communications,  —  those  made  with  a  view  of  being 
prepared,  either  for  instituting,  or  for  defending  a  suit, 
up  to  the  instant,  that  the  process  of  the  Court  was 
issued.  If  it  were  confined  to  proceedings  begun,  or 
in  contemplation,  then  every  communication  would  be 
unprotected,  which  a  party  makes  with  a  view  to  his 
general  defence  against  attacks,  which  he  apprehends, 
although  at  the  time  no  one  may  have  resolved  to  as- 
sail him.  But,  were  it  allowed  to  extend  over  such 
communications,  the  protection  would  still  be  insuffi- 
cient, if  it  only  included  communications  more  or  less 
connected  with  Judicial  proceedings;  for  a  person  often- 
times requires  the  aid  of  professional  advice  upon  the 
subject  of  his  rights  and  his  liabilities,  with  no  refer- 
ence to  any  particular  litigation,  and  without  any  other 
reference  to  litigation  generally,  than  all  human  affairs 
have,  in  so  far  as  every  transaction  may,  by  possibility, 
become  the  subject  of  judicial  inquiry.     It  would  be 

KQ.  PL.  73 
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to  be  a  communication  at  all ;  as  where,  for  instance, 
a  fact,  something  that  was  done,  became  known  to 
him,  from  his  having  been  brought  to  a  certain  place 
by  the  circumstance  of  his  being  the  attorney,  but  of 
which  fact  any  other  man,  if  there,  would  have  been 
equally  conusant  (and  even  this  has  been  held  privi* 
leged  in  some  of  the  cases) ;  or,  where  the  matter 
communicated  was  not  in  its  nature  private,  and  could 
in  oo  sense  be  termed  the  subject  of  a  confidential  dis- 
closure ;  or,  where  the  thing  disclosed  had  no  reference 
to  the  professional  employment,  although  disclosed, 
while  the  relation  of  attorney  and  client  subsisted;  or, 
where  the  attorney  made  himself  a  subscribing  wit- 
ness, and  thereby  assumed  another  character  for  the 
occasion;  and,  adopting  the  duties,  which  it  imposes, 
became  bound  to  give  evidence  of  all,  that  a  subscrib- 
ing witness  can  be  required  to  prove.  In  all  such 
cases,  it  is  plain,  that  the  attorney  is  not  called  upon 
to  disclose  matters,  which  he  can  be  said  to  have 
learned  by  communication  with  his  client,  or  on  his 
client's  behalf;  or  matters,  which  were  so  committed 
to  him  in  his  capacity  of  attorney  ;  or  matters,  which 
in  that  capacity  alone  he  had  come  to  know.^ 


^  Lord  Brougham,  in  Greenough  v.  Gaskell,  1  Mylne  6l  K.  104,  105; 
Bolton  V,  Corporation  of  Liverpool,  3  Sinrj.  R.  467 ;  S.  C.  1  Mylne  &  K. 
M;  Hare  on  Diacov.  172-182;  Desborough  v.  Rawlins,  3  Mylne  & 
Cnig,  615.  The  objection  equally  applies,  whether  the  party  is  called  as 
a  witneti,  to  disclose  the  secrets  of  his  client,  or  is  made  a  party  defend- 
ant to  a  Bill  of  Discovery,  in  aid  of  a  suit  at  law,  or  to  a  Bill  for  discov- 
ery and  relief.  In  the  latter  cases,  the  Bill  would  ordinarily  be  demur- 
rable oo  another  account,  viz.,  that  the  party  is  a  mere  witness,  against 
wheal  there  can  be  no  decree.  See  Hare  on  Discov.  166-  170 ;  Ante, 
$  519,  570.  The  objection  also  is  not  confined  to  the  sUtement  of  facts, 
Iral  also  lo  the  discovery  and  production  of  documents  confided  profession- 
ally to  the  party,  unlets  indeed  they  are  such  as  his  client  might  be  com- 
pelled to  produce.  Hare  on  Discov.  171-189;  Kington  v.  Gale,  Rep. 
Temp.  Finch,  859,  960 ;  Stanhope  v.  NoU,  3  Swanat.  221,  note  (a)  ; 
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between  legal  rights  and  equitable  rights.^  Where  the 
Courts  of  Equity  are  called  upon  to  administer  justice, 
upon  grounds  of  Equity,  against  a  legal  title,  they  al- 
low a  superior  strength  to  the  legal  title,  when  the 
rights  of  the  parties  are  in  conscience  equal.'  And 
where  a  legal  title  may  be  enforced  in  a  Court  of  or- 
dinaiy  jurisdiction,  to  the  prejudice  of  an  equitable  ti- 
tle, the  Courts  of  Equity  will  refuse  assistance  to  the 
legal  against  the  equitable  title,  where  the  rights  are 
in  conscience  equal.'  However  true  this  remark  may 
be,  as  to  the  mode  of  administering  and  enforcing  the 
rights  of  the  parties  in  the  Courts  of  Equity  in  Eng- 
land, the  principle  itself,  upon  which  those  Courts  act, 
in  this  class  of  cases,  seems  founded  in  the  clearest  dic- 
tates of  universal  justice,  and  is  probably,  therefore,  to 
be  found  recognized  in  the  actual  jurisprudence  of  most 
civilized  nations.  It  stands  upon  the  maxim,  that, 
where  the  Equity  is  equal,  the  party  in  possession  shall 
prevail,  hi  iBquali  jure  melior  est  conditio  possidentis.^ 
§  604,  a.  There  never  has  been  any  well-founded 
doubt,  as  to  the  doctrine,  in  cases  where  the  plaintiff 
sets  up  an  equitable  title  against  an  equitable  title,  or  a 
legal  title  of  the  defendant,  acquired  by  a  bond  fide 
purchase  without  notice;  for  in  such  a  case,  if  the 
title  of  each  party  be  equitable,  the  maxim  must  ap- 
ply with  its  full  force  ;  and  if  the  title  of  the  defend- 
ant be  a  legal  title,  Equity  ought  not  to  deprive  him  of 
the  protection  of  that  title,  as  it  is  under  such  circum- 
stances the  su{)crior  title.^     The   point  of  doubt  has 

>  Mitf.  Eq.  PI.  by  Jeremy,  199,  200;  Wortley  v.  Birkhead,  2  Yes. 
373,  374. 

•nnd. 

9n»d. 

<  1  Story  on  Eq.  Jurisp.  §  57,  fl,  p.  75;  Jones  v.  Powles,  3  Mylne  Sl 
Keeo,  681;  Sugden  on  Vendore,  10th  edit.  vol.  3,  cb.  98,  §  1-5,  p. 
417,  418;  Id.  eb.  84,  ^  1-4,  p.  488,  489;  Id.  {  17-83,  p.  494,  495. 

*  SngdenooVendon,  10thedit.vol.3,eh.  84,  f  17-83,  p.  494-496. 
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consideration  hereafter,  that  the  defendant  must  an- 
swer fully  ail  the  allegations  and  charges  in  the  Bill, 
and  all  the  interrogatories  founded  upon  and  incidental 
to  them,  from  which  he  does  not  specifically  protect 
himself  by  way  of  demurrer,  or  by  way  of  plea,  as  the 
case  may  require.^ 

§  606.  Thus,  if  the  matter  relied  on  by  the  defend- 
ant constitute  a  defence  to  the  relief  or  purpose  sought 
by  the  Bill,  whether  that  relief  be  at  law  or  in  Equity ; 
or  if  the  defence  be,  that  the  plaintiff  has  no  title  to 
equitable  relief;  or,  that  the  plaintiff  has  no  interest 
in  the  subject-matter;^  or,  that  the  defendant  is  a  bond 

1  Hare  on  Ducov.  247,  200,  297 ;  Mitf.  Eq.  PI.  by  Jeremy,  107,  108, 
307  and  nota  (A);  Bolder  v.  Huntingfield,  11  Ves.  283;  Methodist  Epis- 
eopal  Church  «.  Jaques,  1  John.  Ch.  R.  65 ;  Phillips  v.  Prevost,  4  John. 
Ch.  R.  S05;  Someirille  v.  Mackay,  16  Yes.  382;  Cooper,  Eq.  PI.  315, 
316;Maareddo9.  Maitland,  3  Madd.  R.  71,72,  and  note  (b); v.  Har- 
rison, 4  Madd.  R.  252 ;  Post,  ^  607,  609.  The  language  of  Lord  Redes- 
dale  on  this  subject,  is  somewhat  obscure  and  involved.  He  says ;  '*  If 
the  gioands,  on  which  a  defendant  might  demur  to  a  particular  discovery, 
appear  dearly  on  the  face  of  the  Bill,  and  the  defendant  does  not  demur 
to  the  discovery,  but,  answering  the  rest  of  the  Bill,  declines  answering  to 
■0  moefa,  the  Court  will  not  compel  him  to  make  the  discovery.  But,  in 
feneial,  unless  it  appears  clearly  by  the  Bill,  that  the  plaintiff  is  not  enti- 
tled to  the  discovery  he  requires,  or  that  the  defendant  ought  not  to  be 
eompelled  to  make  it,  a  demurrer  to  the  discovery  will  not  hold,  and  the 
defeodipl,  nnless  he  can  protect  himself  by  plea,  must  answer.*'  Mitf. 
Eq.  PI.  by  Jeremy,  200.  Although  Lord  Redesdale,  in  the  first  sentence, 
is  Dianiiestly  referring  to  cases  of  a  particular  discovery  sought  by  the 
Bill ;  yet  even  this  requires  some  qualifications,  for  there  are  many  cases, 
in  whieh  a  defendant,  answering  in  part,  will  be  compelled  to  answer  a 
partieular  discovery  which  he  might,  by  demurrer  or  by  plea,  have  object- 
ed to.  Thb  b,  indeed,  sufficiently  apparent  from  the  succeeding  sentence 
of  Lord  Redesdale.  The  true  eiposition  of  this  whole  passage  is  prob- 
ably the  fact,  that  at  the  time,  when  it  was  written,  the  doctrine  on  this 
aubjeel  was  in  a  very  unsettled  sute.     See  Hare  on  Discov.  247  -  255. 

*  In  Maareddo  v.  Maitland,  3  Madd.  R.  72,  the  Vice-Chancellor  (Sir 
John  Leach)  decided,  **that  a  defendant  cannot,  by  answer,  deny  the 
plaintiff's  title,  and  refuse  to  answer  as  to  facts,  which  may  be  useful  in 
aupport  of  that  title.  He  cannot  answer  in  part.  If  he  answers  at  all,  he 
BUI  answer  the  whole  Bill.*'  Mr.  Hare  deems  this  distinction  of  great 
practical  importance.    Hare  on  Discov.  951 ;  Post,  \  609,  846,  847. 
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^  607,  The  rule,  however,  is,  as  has  been  already 
suggested,*  subject  to  some  uncontroverted  exceptions; 


^  810,  846,  note,  where  the  rule  is  cited  at  large.  The  rule,  that, 
where  m  defendant  answers  at  all,  he  must  answer  fully,  does  not  prevail 
in  the  Court  of  Exchequer  ;  but  only  in  the  Court  of  Chancery ;  founded 
(as  it  should  seem)  upon  the  difference  in  the  practice  of  these  Courts  as 
to  the  mode  of  disposing  of  exceptions  to  answers  for  this  supposed  de- 
fect. In  the  Court  of  Chancery  the  exceptions  are  referred  to  a  Master ; 
in  the  Court  of  Exchequer  they  are  not.  See  Hare  on  Discov.  247,  248  ; 
Id.  250,  257,  note  (r) ;  Id.  298-391.  In  Rowe  ©.  Teed,  15  Yes.  377, 
Lord  Eldon  expounded,  at  some  length,  the  grounds  of  the  difference. 
"  The  question  is,**  said  he,  *'  whether  this  is  an  answer,  bringing  for- 
ward such  one  short  fact,  or  such  a  series  of  circumstances,  establishing, 
in  the  result,  one  fact,  that  would  be  an  answer  to  the  prayer  of  discov- 
ery and  relief ;  and  therefore,  whether  this  is  a  case,  in  which  the  Court 
should  decide  that  point,  which  has  been  long  the  subject  of  litigation  : 
to  what  extent  a  defendant  is  bound  to  answer,  who  has  averred  a  circum- 
simoce,  which,  if  truly  averred  in  another  form,  and  sufficiently  proved, 
would  be  an  answer  to  the  whole  prayer  for  discovery  and  relief.  I  re- 
peat, that  I  should  not  shrink  from  the  decision  of  that  question,  if  it  was 
fiuriy  before  me  ;  and  I  should  be  relieved  from  the  apprehension  of  an 
ernmeoiiB  judgment  by  the  reflection,  that  it  is  much  better,  that  there 
•hoold  be  a  decision,  than  that  such  a  point  should  remain  in  uncertainty. 
It  is  not  my  purpose,  on  this  occasion,  to  repeat  all,  that  is  to  be  found 
opon  this  subject  in  the  late  cases.  But  I  must  repeat,  that  whenever  this 
question  comes  to  a  decision,  it  will  be  infinitely  better  to  decide,  that  in 
this  Court  the  objection  should  be  made  by  plea,  rather  than  by  answer. 
In  the  Court  of  Exchequer,  exceptions  come  before  the  Court  in  the  first 
instaoee.  That  is  not  the  course  here.  The  office  of  a  plea,  generally, 
is  BOt  to  deny  the  Equity ;  but  to  bring  forward  a  fact,  which,  if  true,  dis- 
pUeee  it :  not  a  single  averment,  as  the  averment  in  this  answer,  that  no 
bill  of  sale  was  executed  ;  but  perhaps  a  series  of  circumstances,  forming, 
in  their  combined  result,  some  one  fact,  which  displaces  the  F>]uity. 
There  it  this  difference  between  Law  and  Equity ;  that  here,  for  the  sake 
of  ooovenience,  that  is,  of  justice!  the  denial  of  some  fact  alleged  by  the 
Bill,  in  some  instances,  with  certain  averments,  has  been  considered  suffi- 
cient to  constitute  a  good  plea ;  though  not  perhaps  precisely  within  the 
definition  of  good  pleading  at  law.  If  each  case  is  to  be  considered  upon 
its  own  circumstances,  it  is  desirable,  that  this  point  should  be  brought 
beibre  the  Court  by  plea,  rather  than  by  answer ;  as  an  answer  pnm6 
fade  admiU,  that  the  defendant  cannot  plead.  And,  with  the  exception 
of  the  caaea,  in  which  it  is  settled,  as  general  law,  that  the  party  is 
not  to  answer  a  particular  circumstance,  as,  that  he  is  not  to  criminate 

1  Ante,  $605. 
EQ.  PL.  74 
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it  had  been  originally  made.^  And  it  has  also  been 
said,  that  where  a  demurrer  is  overruled,  that  does  not 
deprive  the  party  of  his  Equity ;  for  the  same  thing 
may  be  insisted  on  in  his  answer.'  These  proposi- 
tions require  qualification  ;  for,  however  true  in  general 
they  may  be  in  regard  to  Bills  of  Relief,  we  should  be 
misled  in  applying  them  to  Bills  of  Discovery.'  In 
the  cases  of  Bills  of  Relief,  to  which  the  general  rule 
extends,  that  he,  who  submits  to  answer,  must  an- 
swer fully,  the  overruling  of  a  demurrer,  or  of  a  plea, 
although  it  is  not  conclusive  upon  the  tide  to  relief, 
is  conclusive  upon  the  question  of  discovery;  for  it 
amounts  to  a  decision,  that  the  matter  is  proper  for  a 
judicial  inquiry,  and  the  defendant  can  no  longer  re- 
fuse to  the  plaintiflf  the  means  of  prosecuting  that  in- 
quiry.* 

I  Lord  Redesdale's  language  (Mitf.  £q.  PI.  by  Jeremy,  16)  is  as  fol- 
lows ;  "  If  a  demurrer  or  plea  is  overruled  upon  argument,  the  defendant 
oimt  make  a  new  defence.  This  he  cannot  do  by  a  second  demurrer  of 
the  same  extent,  af\er  one  demurrer  has  been  overruled  ;  for  although,  by 
a  Blaodiiig  order  of  the  Court,  a  cause  of  demurrer  must  be  set  forth  in 
the  pleading,  yet,  if  that  is  overruled,  any  other  cause  appearing  on  the 
Bill  may  be  offered  on  argument  of  the  demurrer,  and,  if  valid,  will  be 
allowed ;  the  rule  of  the  Court  affecting  only  the  costs.  But  aflcr  a  de> 
marrer  has  been  overruled,  a  new  defence  may  be  made  by  a  demurrer 
less  extended,  or  by  plea,  or  answer ;  and  af\er  a  plea  has  been  overruled, 
defenoe  may  be  made  by  demurrer,  by  a  new  plea,  or  by  an  answer ; 
and  Uie  proceedings  upon  the  new  defence  will  bo  the  same,  as  if  it  had 
been  originally  made.'"  In  Finch  v.  Finch,  2  Ves.  493,  Lord  Hard- 
wicke  is  also  reported  to  have  said ;  **  It  is  not  like  a  second  demurrer 
on  diseorery,  or  a  second  plea,  which  cannot  be  put  in  a  second  time,  if 
orermled ;  yet,  notwithsunding,  the  Court  frequently  allows  the  defend- 
ant, after  a  plea  has  been  overruled,  to  insist  upon  the  same  matter  by  an- 
swer, whieh  was  overruled  as  a  plea.**  See  also  Hare  on  Discov.  289, 
993;  Mitf.  Eq.  PI.  by  Jeremy,  216,  217  and  note  (*) ;  Ante,  ^  460. 

*  Bishop  of  Sodor  and  Man  v.  Derby,  2  Ves.  357 ;  Attorney-General 
9,  Brown,  1  Swanst.  R.  304  and  note. 

>  Hare  on  Discov.  289,  290. 

^  Haie  on  Discov.  290.  Although  this  is  the  general  rule ;  yet  the 
Court,  upon  oTerruling  a  demurrer  to  a  Bill  of  DtseoTery,  will  by  its  dis- 
cretion, in  a  fit  ease,  give  leave  to  the  defendant  to  insist  by  way  of  an- 
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^  610.  Before  closing  this  head  of  demurrers  to  Bills 
of  Discovery,  it  is  proper  to  add,  that,  where  the  sole 
object  of  a  Bill  is  to  obtain  a  discovery,  some  grounds 
of  demurter,  which,  if  the  Bill  prayed  for  relief,  would 
extend  to  discovery,  as  well  as  to  the  relief,  will  not 
hold.^  Thus,  a  demurrer  to  a  Bill  for  a  discovery 
merely  will  not  hold  for  want  of  parties ;  for  the  plain- 
tiff seeks  no  decree;  nor,  in  general,  for  want  of 
Equity  in  the  plaintiff's  case,  for  the  same  reason ; 
nor,  because  the  Bill  is  brought  for  the  discovery  of 
part  of  a  matter ;  for  that  is  merely  a  demurrer,  be- 
cause the  discovery  would  be  insufficient.^  But  it 
should  seem,  that  a  demurrer  would  hold  to  a  Bill  for 
the  discovery  of  several  distinct  matters  against  several 
distinct  defendants.'  For,  although  a  defendant  is  al- 
ways eventually  paid  his  costs  upon  a  Bill  of  Discov- 
ery, if  both  parties  live,  and  the  plaintiff,  by  an 
amendment  of  his  Bill,  does  not  extend  it  to  pray 
relief;  yet  the  Court  ought  not  to  permit  the  defend- 
ant to  be  put  to  any  unnecessary  expense,  as  either 
the  plaintiff  or  the  defendant  may  die,  pending  the 
suit.* 

§  610,  a.    We  have  already  had  occasion  to  state. 


1  Mitf.  Eq.  PI.  by  Jeremy,  200,  201 ;  Hare  on  Diacov.  124  - 126 ; 
Pott,  ^  745.  It  was  said,  by  Lord  Chancellor  Eldon,  in  Cholmondeley  v. 
CliotOD,  2  Meriv.  R.  74,  that  there  is  no  instance  of  a  Bill  of  Discovery 
merely  being  allowed  to  be  amended  by  adding  new  parties  as  plaintiffs  ; 
and  be  idded,  that  he  would  not  make  a  precedent,  for  which  there  was 
DO  fouDdmtioo  in  the  principles  or  practice  of  the  Court.  It  is  to  be  un- 
derstood, boweTer,  that  his  Lordship  was  here  speaking  of  a  Bill  of  Dis- 
oorery  in  aid  of  an  action  at  law,  where  the  persons,  sought  to  be  made 
paniee,  were  not  plaintiffs  in  the  suit  at  law.  In  such  a  case,  as  we  have 
seen,  no  person  can  be  made  a  party  to  the  Bill  of  Discovery,  who  is  not  a 
party  to  the  suit  at  law.  Ante,  §  569  and  notes.  See  S.  P.  Glyn  v 
Soares,  3  Mylne  &  Keen,  450 ;  Queen  of  Portugal  v.  Glyn,  1  West,  H. 
of  Lords  R.  858,  876 ;  S.  C.  7  Clarke  &  Fin.  466. 

•  Ibid.  9  Ibid.  «  Ibid. 
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CHAPTER  XII. 

DEMURRERS    TO    BILLS    NOT    ORIGINAL. 

§  611.  Hitherto  our  attention  has  been  limited  to 
the  consideration  of  demurrers  to  original  Bills,  either 
for  relief  or  for  discovery  only.  It  is  proper,  therefore, 
to  add  a  few  words  in  regard  to  demurrers  to  Bills 
not  original.  As  every  other  kind  of  Bill  is  a  conse- 
quence  of  an  original  Bill,  many  of  the  causes  of  de- 
murrer, which  will  apply  to  an  original  Bill,  will  also 
apply  to  any  other  kind  of  Bill.^  But  the  peculiar 
form  and  object  of  each  kind  of  Bill  aflbrd  distinct 
causes  of  demurrer  to  each ;  and  upon  these  we  shall 
accordingly  proceed  to  make  some  remarks. 

^  612.  And,  first,  in  regard  to  demurrers  to  supple- 
mental Bills,  and  to  Bills  in  the  nature  of  supplemental 
Bills.  A  demurrer  to  a  supplemental  Bill,  or  to  a  Bill 
in  the  nature  of  a  supplemental  Bill,  may  be  filed, 
whenever  it  appears  upon  the  face  of  the  supplemental 
Bill,  that  the  plaintiff  has  no  right  to  file  that  species 
of  Bill,  either  from  want  of  title,  or  from  mistake  in 
pleading.^  Thus,  in  general,  if  a  Bill  is  filed  by  a 
tenant  in  tail,  who  dies,  the  issue  in  tail,  or  the  re- 
mainder-man in  tail,  claiming  under  a  new  limitation, 
will  be  entitled  to  the  benefit  of  the  proceedings  had 
in  the  suit  of  the  first  tenant  in  tail,  by  merely  filing  a 
supplemental  Bill.'     But  where  a  subsequent  remain- 


1  Mitf.  Eq.  PI.  by  Jeremy,  201  ;  Cooper,  Eq.  PI.  910. 

*  Cooper,  Eq.  PI.  813,313. 

'Ibid. 
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ceedings  in  that  suit,  they  might  maintain  a  supple- 
mental Bill ;  and,  therefore,  overruled  the  demurrer.* 

^614.  It  is  a  general  rule,  that  the  Court  will  not 
permit  a  supplemental  Bill  to  be  filed,  except  upon  new 
matter ;  because  the  same  end  can  generally  be  an- 
swered by  an  amendment  of  the  original  Bill.*  If, 
therefore,  a  supplemental  is  brought  upon  matter,  aris- 
ing before  the  filing  of  the  original  Bill,  where  the  suit 
is  in  that  stage  of  the  proceedings,  in  which  an  amend- 
ment will  be  allowed,  the  defendant  may  demur.'  And 
even  if  a  supplemental  Bill,  upon  matter  arising  sub- 
sequent to  the  filing  of  the  original  Bill,  is  brought 
against  a  person,  who  was  not  a  party  to  the  original 
Bill,  and  who  claims  no  interest  arising  out  of  the 
matters  in  litigation  in  it,  the  defendant  to  the  supple- 
mental Bill  may  also  demur  ;  especially,  if  the  supple- 
mental Bill  prays,  that  he  may  answer  the  matters 
charged  in  the  original  Bill.^  So,  if  a  supplemental 
Bill  is  brought  against  a  person  not  a  party  to  the 
original  Bill,  praying,  that  he  may  answer  the  original 
Bill,  and  no  reason  is  assigned,  why  he  could  not  be 
made  a  party  to  the  original  Bill  by  an  amendment,  he 
may  demur.^  These,  however,  are  grounds  of  de- 
murrer, arising  rather  from  the  plaintiff's  having  mis- 
taken his  remedy,  than  from  his  being  without  one.^ 

^  615.  Upon  another,  and  a  distinct  ground,  if  new 
facts  or  events  shall  have  arisen  subsequently  to  the 
filing  of  the  original  Bill,  but  those  new  matters  are 
immaterial  to  the  relief  sought  under  the  original  Bill, 
or  are  such,  as  may  come  before  the  Master  under  the 


1  Ibid. 

•  Cooper,  Eq.  PI.  214  ;  Miif.  Yjq.  PI.  by  Jeremy,  202,  203,  207 ;  Us- 
borne  v.  Baker,  2  Midd.  387;  Baldwin  v.  Mackown,  3  Atk.  817;  Suf- 
fbrd  V.  Harlett,  1  Paige,  R.  200 ;  Colclough  v.  Erant,  4  Sim.  R.  76. 

»  Ibid.  4  Ibid.  *  Ibid.  •  Ibid. 
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account  settled  with  the  deceased  executor  should  not 
be  disturbed ;  and  afterwards  the  plaintiff  filed  a  Bill, 
purporting  to  be  a  supplemental  Bill,  bringing  before 
the  Court  the  representative  of  the  deceased  executor, 
and  also  the  assignees  of  one  of  the  surviving  execu- 
tors, who  had  become  a  bankrupt ;  and  praying,  that 
the  accounts  and  inquiries,  directed  by  the  former  de- 
cree, might  be  prosecuted,  and  that  an  account  might 
be  taken  of  the  receipts  of  the  deceased  executor ; 
upon  a  demurrer  by  the  assignees,  it  was  held,  that  the 
supplemental  was  not  sustainable ;  because,  although 
supplemental  to  the  rest  of  the  defendants,  it  was  an 
original  Bill,  so  far  as  regarded  the  representative  of 
the  deceased  executor.  There  was  nothing  at  all 
properly  supplemental  in  its  nature,  or  in  aid  of  what 
had  been  already  done  by  the  Court.  But,  on  the 
contrary,  the  former  decree  of  the  Court  excluded  this 
very  account  of  the  deceased  executor.^ 

^  617.  Secondly ;  Demurrers  to  Bills  of  Revivor,  and 
to  Bills  in  the  nature  of  Bills  of  Revivor.  If  a  Bill  of 
Revivor,  or  a  Bill  in  the  nature  of  a  Bill  of  Revivor, 
does  not  show  a  sufTicient  ground  for  reviving  the  suit, 
or  any  part  of  it,  either  by  or  against  the  person,  by  or 
against  whom  it  is  brought,  the  defendant  may,  by  de- 
murrer, show  cause  against  the  revival.^  Indeed,  al- 
though the  defendant  does  not  demur;  yet,  if  the  plain- 
tiff does  not  show  a  title  to  revive,  he  will  take  nothing 
by  his  suit  at  the  hearing.'     A  demurrer  to  a  Bill  of 

1  Wilson  V.  Todd,  1  Myloe  St  Craig,  49.  See  also  Colclough  v. 
Etuis,  4  Sim.  R.  76. 

•  Mitf.  Eq.  PI.  by  Jeremy,  201,  202. 

'  Mitf.  Eq.  PI.  by  Jeremy,  202,  289,  290.  In  all  casea  where  the  de- 
fendaoi  moans  to  object  to  the  Bill  of  ReTiTor,  he  ought  to  do  so  by  de- 
murrer ;  for,  in  many  cases,  if  he  does  not  object,  but  answers,  it  will  be 
a  wmtrer  of  the  objection,  and  amount  to  an  admission,  that  it  is  a  good 
BiU  of  ReriTor.    Nanny  v.  Totty,  11  Price,  R.  117,  121.    See  1  Mont. 
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privity  with  the  former  administrator,  who  obtained  the 
decree ;  but  paramount  to  him,  and  purely  as  the  rep- 
resentative of  the  intestate.*  So,  if  a  Bill  of  Revivor 
should  be  filed  by  or  against  the  assignees  of  a  bank- 
rupt or  an  insolvent,  or  the  committee  of  a  lunatic's 
estate,  or  a  purchaser,  or  a  devisee  of  the  estate  in  ques- 
tion, a  demurrer  would  lie  for  the  want  of  the  proper 
right  of  representation  in  such  a  Bill.^  Other  exam- 
ples, to  which  the  same  principles  apply,  have  been  al- 
ready mentioned  ;  and  they  need  not  be  here  repeated.' 

^  620.  Secondly ;  for  want  of  interest.  We  have 
already  seen,  that,  ordinarily,  a  Bill  of  Revivor  will 
not  lie  for  costs  merely,  unless  such  costs  have  been 
taxed,  and  a  report  made  in  the  lifetime  of  the  party, 
who  is  to  pay  them.^  If,  therefore,  a  Bill  of  Revivor 
should  be  brought  in  a  case,  where  the  suit  is  not  ac- 
cording to  the  practice  of  the  Court  entided  to  be  re- 
vived, it  would  be  demurrable.^ 

^  621.  Ordinarily,  also,  a  defendant  is  not  entitled 
to  a  Bill  of  Revivor,  unless,  indeed,  he  has  an  interest  in 
the  further  proceedings ;  or  he  can  derive  a  benefit  from 
them ;  as,  for  example,  after  a  decree  to  account ;  or 
after  a  verdict  on  an  issue  of  legitimacy  directed  in  the 
cause ;  for,  in  such  cases,  the  benefit  of  the  revivor  to 
him  is  manifest.^  But,  where  the  proceedings  have  not 
gone  to  any  decree,  but  merely  to  decretal  orders,  and 
the  defendant  has  no  other  interest  in  the  farther  pros- 

1  Cooper,  Eq.  PI.  64,  76,  210,  211 ;  Ante,  ^  362. 

•  Cooper,  Eq.  PI.  211;  Ante,  ^377-386;  Poet,  §  62«. 
3  Aote,  §354,364-386. 

«  Aote,  $371;  Cooper,  Eq.  PI.  211,212;  Mitf.  Eq.  PI.  by  Jeremy, 
209,  aod  caaes  there  cited. 
ft  Ibid. 

•  Cooper,  Eq.  PI.  66,  60,  212  ;  WilUame  v.  Cooke,  10  Ves.  406  ;  Hor- 
wood  V.  Schmedes,  12  Ves.  311 ;  Ante,  $  372. 
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Revivor  to  correct  9uch  an  imperfection ;  but  merely 
to  put  the  cause  in  the  same  plight  and  condition,  in 
which  it  was  at  the  time  of  the  abatement.^ 

^  625.  Upon  the  same  ground  of  imperfection  in 
the  frame  of  the  Bill,  if  the  material  facts  to  support 
the  revivor  are  not  stated,  the  Bill  will  be  demurrable.^ 
Thus,  if  an  executor,  seeking  to  revive,  should  not 
state  in  his  Bill,  that  he  has  proved  the  will  in  the 
proper  Ecclesiastical  Court,  or  if  a  person,  seeking  to 
revive  as  administrator,  should  not  state,  that  he  has 
taken  out  administration,  the  Bill  would  be  demurra- 
ble.' 

^  626.  A  Bill  of  Revivor  should  also  set  forth  so 
much  of  the  original  Bill,  as  will  show,  that  the  plain- 
tiff has  a  right  to  revive  the  suit,  and  that  the  defend- 
ants are  the  proper  parties,  against  whom  the  revival 
is  to  be.*  Therefore,  if  it  should  appear,  that  the 
plaintiff  is  not  the  proper  person  to  revive,  or  that  the 
defendant  is  not  the  proper  party,  against  whom  it 
should  be  revived,  because  he  is  not  in  the  chain  of 
representation,  a  demurrer  will  lie.^ 


1  Metcalie  o.  Metcalfe,  1  Keen,  R.  74.  It  seems  that  the  proper  Bill 
would  have  been  a  Bill  of  Revivor  and  Supplement.  Metcalfe  v.  Metcalfe, 
1  Kmq,  R.  80;  Ante,  ^  387 ;  Pendleton  v.  Fay,  3  Paige,  R.  204. 

>  Cooper,  Eq.  PI.  213;  Phelps  v.  Sproule,  4  Sim.  R.  318. 

'  Hamphreys  v.  Ingledon,  1  P.  Will.  753;  S.  C.  1  Dick.  R.  38; 
Stone  V.  Baker,  cited  in  note  to  1  P.  Will.  753 ;  Cooper,  Eq.  PI.  212. 

^  Pbelps  V.  Sproule,  4  Sim.  R.  318;  Ante,  §  374,  386;  Harrison  9. 
Ridley,  Com.  R.  590 ;  S.  C.  2  Eq.  Abhdg.  2. 

^  Phelps  V.  Sproule,  4  Sim.  R.  318.  See  also  2  Eq.  Abridg.  2,  pi.  5, 
in  margin.  Matters  of  scandal  and  impertinence  are  not  generally  sub- 
jects of  demurrer ;  but  of  reference  to  a  Master  to  ascertain  the  fact. 
Ante,  (806;  Cooper,  Eq.  PI.  10;  Mitf.  Eq.  PI.  by  Jeremy,  48;  Gilb. 
For.  Rom.  01.  Gilbert,  in  his  For.  Rom.  p.  200,  210,  has  made  some 
remarks  upon  the  proper  frame  of  a  Bill  of  Revivor,  which  may  well 
be  died  in  this  place.  AAer  having  remarked,  that  impertinences  are, 
where  the  records  of  the  Court  are  stufled  with  long  recitals,  he  adds ; 
"  As  where  a  man  brings  a  Bill  of  Revivor,  grounded  upon  an  origi- 
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§  628.  Fourthly ;  Demurrers  to  Cross  Bills.  A 
Cross  Bill  having  nothing  in  its  nature  different  from 
an  original  Bill,  with  respect  to  which  demurrers  in 
general  have  been  already  considered,  except  that  it 
IS  occasioned  by  a  former  Bill,  there  seems  to  be  no 
cause  of  demurrer  to  such  a  Bill,  which  will  not  equal- 
ly hold  to  an  original  Bill.^  But  the  converse  of  this 
proposition  is  not  universally  true.  Thus,  for  exam- 
ple, a  demurrer  for  want  of  Equity  will  not  bold  to  a 
Cross  Bill,  filed  by  a  defendant  in  a  suit  against  the 
plaintiff  in  the  same  suit,  touching  the  same  matter. 
For,  being  drawn  into  the  Court  by  the  plaintiff  in 
the  original  Bill,  he  may  avail  himself  of  the  assist- 
ance of  the  Court,  without  being  put  to  show  a  ground 
of  Equity  to  support  its  jurisdiction  ;  as  a  Cross  Bill 
b  generally  considered  as  a  matter  of  defence.^ 

^  629.  But  wherever  the  Cross  Bill  seeks  relief,  it 
is  indispensable,  that  it  should  be  equitable  relief,  oth- 
erwise it  will  be  demurrable ;  for  to  this  extent  it  is 
not  (as  we  have  seen)  a  pure  Cross  Bill ;  but  it  is  in 
the  nature  of  an  original  Bill,  seeking  the  farther  aid 


1  Ante,  §  389  -  400,  406  -  544. 

•  Milf.  Eq.  PI.  by  Jeremy,  203 ;  Cooper,  Eq.  PI.  81,  215;  Ante,  ^  398, 
399;  Doble  v.  Potman,  Hard.  R.  160;  Burgess  r.  Wheate,  1  W.  Black. 
132;  1  Mont.  Eq.  PI.  328 ;  2  Mont.  Eq.  PI.  561,  note  (69).  Even  a  Cross 
Bill  for  equitable  relief  would  not  seem  to  be  in  all  cases  maintainable. 
Thus,  to  Hilton  v.  Barrow,  1  Ves.  jr.  284,  where  a  Bill  was  filed  by  the 
Tender  against  the  vendee,  for  the  8)>ecific  performance  of  a  contract  for 
the  purchase  of  real  estate ;  and  the  vendee,  by  his  answer,  insisted,  that 
the  Tendor  could  not  make  a  good  title  ;  and  also  filed  a  Cross  Bill  for  the 
deliTering  up  of  the  contract;  it  was  held  by  Lord  Loughborough,  that 
the  Croee  Bill,  insisting  solely  upon  the  ground  of  a  want  of  title  in  the 
▼eodor,  and  not  upon  any  fraud,  was  not  entitled  to  maintain  such  a  Cross 
Bill ;  for  if  there  was  no  title  in  the  vendor,  he  could  never  enforce  the 
eootraot  at  law.  But  it  may  admit  of  question,  whether,  ootwithstand- 
iog,  the  vendee  was  not  entitled  to  the  relief,  since  he  might  be  harassed 
with  sabseqnent  saits  at  law  on  the  contract.  See  2  Story  oo  Equity 
Jorisp.  f  694 ;  Mitf.  Eq.  PI.  by  Jeremy,  81,  note  (y). 

CQ.    PL.  76 
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§  632.  A  Cross  Bill  also  will  be  open  to  a  demur- 
rer, if  it  is  filed  contrary  to  the  practice  of  the  Court, 
and  under  circumstances,  in  which  a  pure  Cross  Bill 
is  not  allowed.^  Thus,  for  example,  if  it  is  filed  after 
the  publication  of  the  testimony  in  the  original  suit, 
and  it  seeks  to  take  new  testimony  to  the  matters  al- 
ready in  issue  in  the  original  suit ;  or  if  it  does  not 
in  such  a  case  contain  an  agreement  on  the  part  of  the 
defendant,  filing  the  Bill,  to  go  to  a  hearing  upon  the 
depositions  and  proofs  already  published ;  ^  or  if  it 
seeks  to  bring  into  question  facts,  which  the  party 
has  admitted  in  his  answer  to  the  original  Bill ;  it  will 
be  demurrable.' 

§  633.  A  Cross  Bill,  which  is  filed  by  the  special 
direction  of  the  Court,  for  the  purpose  of  obtaining  its 
decree,  touching  some  matter  not  in  issue  by  a  former 
Bill,  or  not  in  issue  between  the  proper  parties,  does 
not  seem  liable  to  any  peculiar  cause  of  demurrer. 
Indeed,  being  exhibited  by  order  of  the  Court,  upon 
the  hearing  of  another  cause,  there  is  little  probability, 
that  such  a  Bill  should  be  liable  in  substance  to  any 
demurrer.^ 

^  634.  Fifthly ;  Demurrers  to  Bills  of  Review,  and 
to  Bills  in  the  nature  of  Bills  of  Review.  The  con- 
stant defence  to  a  Bill  of  Review  for  error  apparent 
upon  a  decree,  has  been  said  to  be  by  a  plea  of  the 
decree,  and  a  demurrer  against  opening  the  enrol- 
ment.*   There  seems,  however,  to  be  no  necessity  for 


»  Cooper,  Eq.  PI.  87. 

•  Ante,  §  395  and  note ;  Cooper,  Eq.  PI.  87  ;  White  v.  Boloid,  8 
Piige,  R.  164 ;  Field  r.  Schieffelin,  7  John.  Ch.  R.  250. 

'  Berkley  v.  Ryder,  2  Yea.  533,  537. 

«  Mitf.  Eq.  PI.  by  Jeremy,  203;  Ante,  §  396. 

ft  Gould  V.  Tancrcd,  2  Atk.  534  ;  Mitf.  Eq.  PI.  by  Jeremy,  203 ;  Coop- 
er, Eq.  PI.  815 ;  Dancer  v.  Evett,  1  Vem.  393,  393 ;  Smith  v.  Turner, 
1  Vera.  973 ;  0*Brien  v.  Connor,  2  Ball  At  Beau.  146 ;  Webb  v.  Pell,  3 
Paige,  R.  368. 
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the  objection  be  apparent  on  the  record,  it  is  demur- 
rable.* 

^  635.  It  has  been  already  stated,  that  a  Bill  of 
Review  for  errors  apparent  upon  the  record  must  be 
brought  within  the  time  prescribed  for  the  bringing  of 
writs  of  error ;  for  it  is  governed  by  analogy  to  the  lim- 
itation of  writs  of  error  at  law.^  And  this  limitation  is 
to  be  counted,  not  from  the  time  of  the  enrolment  of 
the  decree,  but  from  the  time  of  pronouncing  it.'  It 
has  been  said,  that  this  objection  must  be  taken  by 
plea  to  the  Bill  of  Review,  even  if  it  is  apparent  upon 
the  face  of  the  Bill,  that  it  is  brought  after  the  pre- 
scribed period ;  for  that,  otherwise,  the  plaintiff  would 
not  be  enabled  to  avail  himself  of  the  exceptions,  pro- 
vided in  the  statute  for  cases  of  disability,  such  as  in- 
fancy, coverture,  or  the  like.^  But  there  is  great  rea- 
son to  doubt  the  propriety  of  this  doctrine ;  and  the 
more  reasonable  doctrine  is,  that  a  demurrer  will  lie  in 
such  a  case  ;  and,  if  such  an  exception  exists,  it  is  the 
duty  of  the  plaintiff  to  set  it  forth  in  his  Bill  of  Review, 
in  order  to  repel  the  objection.^ 


1  Ibid. 

*  Ante,  §410;  Cooper,  Eq.  PI.  01-93,  216. 

»  Smith  V.  Clay,  3  Bro.  Ch.  R.  639,  note  by  Belt;  S.  C.  Ambl.  R. 
645;  Ante,  ^410. 

«  Cooper,  Eq.  PI.  216;  Mitf.  Eq.  PI.  by  Jeremy,  204,  205  ;  Gregor  v. 
Molesworth,  2  Vet».  109. 

*  Mitf.  Eq,  PI.  by  Jerpmy,  201,  205,  note  (a)  ;  Edwards  r.  Carroll,  2 
Bro.  Pari.  R.  by  Tomlins,  98;  Sherrington  v.  Smith,  2  Bro.  Pari.  R.  by 
TomliM,  68.  This  last  is  manifestly  the  opinion  of  Lord  Redesdale,  in 
Milf.  Eq.  PI.  by  Jeremy.  204,  and  it  is  also  confirmed  by  the  note  cited 
in  p.  905,  note  (a).  It  is  also  sustained  by  the  analogy  in  the  like  cases 
of  original  Bills,  in  which  it  is  hold,  that  if  the  objection  from  lapse  of 
time,  prescribed  by  the  statute  of  limitations,  appears  on  the  face  of  the 
Bill,  it  may  bo  Ukcn  by  demurrer.  Ibid.;  Ante,  •}  484,  503,  note. 
See  alao  Cook  v.  Arnham,  3  P.  WUl.  284,  Mr.  Cox's  note  (B) ;  Foster  v. 
Hodgaon,  19  Vca.  180;  Mitf.  Vq.  PI.  by  Jeremy,  219,  note  (f),  271, 
979. 
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a  Bill  of  Review,  nor  a  Bill  in  the  nature  of  a  Bill  of 
Review,  which  are  the  only  kinds  of  Bills,  that  can 
be  brought  to  affect  or  alter  a  decree,  unless  the  decree 
has  been  obtained  by  fraud.^ 

^  639.  Sixthly;  Bills  to  impeach  decrees  for  fraud. 
If  a  Bill  is  filed  for  this  object,  and  the  circumstan- 
ces stated  in  the  Bill  do  not  amount  to  a  fraud ;  or  if  it 
is  alleged,  that  the  decree  was  obtained  without  making 
parties  to  the  suit  those,  whose  rights  are  affected 
thereby  ;  and  it  is  therefore  fraudulent ;  and  it  appears 
on  the  Bill,  that  sufficient  parties  were  before  the 
Court  to  bind  all  other  persons  interested,  such  as  a 
first  tenant  in  tail,  or  the  like  ;  in  such  a  case  the  de- 
fendant may  demur.^ 

^  640.  Seventhly ;  Demurrers  to  Bills  to  suspend, 
or  to  avoid,  the  operation  of  decrees.  These  Bills  are 
of  very  rare  occurrence  ;  and,  indeed,  the  only  instance, 
cited  by  Lord  Redesdale,  to  illustrate  this  class,  is  one, 
which  may  be  thought  open  to  much  remark,  if  not  of 
questionable  authority.'     But,  as  it  is   admitted,  that 


1  Cooper,  Eq.  PI.  217 ;  Wortley  v,  Birkhead,  3  Alk.  809,  8U  ;  S.  C. 
9  Vet.  671,  576 ;  Read  r.  Hawley,  1  Ch.  Cas.  44  ;  Mitf.  Eq.  PI.  by  Jere- 
mj,  900.  The  case  of  Coker  v.  Bevis,  1  Ch.  Cas.  61,  which  has  been 
already  alluded  to.  Ante,  §  427,  note,  seems  to  fall  under  this  predica- 
ment. It  is  given  by  I>ord  Redesdale,  as  an  instance  of  an  interference 
of  a  Court  of  Equity  in  suspending  or  avoiding  the  operation  of  a  decree 
under  special  circumstances,  and  was  sustained  on  its  own  circumstances. 
See  Mitf.  Eq.  PI  by  Jeremy,  04  and  note  (i). 

«  Cooper,  Eq.  PI.  217,  218  ;  Ante,  ^  426-429. 

'  Mitf.  Eq.  PI.  by  Jeremy,  94  ;  S.  C,  cited  Ante,  §  421.  note,  and 
§036,  note;  Cocker  v.  Bevis,  1  Ch.  Cas.  61.  See  also  Venables  v. 
Foyle,  1  Ch.  Cas.  2,  3;  Whorewood  v.  Whorewood,  1  Ch.  Cas.  250; 
Wakelia  ».  Walthal,  2  Ch.  Cas.  8.  The  whole  passage  of  Lord  Redes- 
dile*s  work,  was  intended  to  bo  cited  at  large,  immediately  afVer  §  427, 
Qote,  and  §  428,  but  was  accidentally  omitted.  It  is  oo  otherwise  impor- 
tant, than  as  suggesting  in  its  proper  order  this  class  of  Bills,  under  the 
mmnMntton  suted  in  Ante,  §  388.  The  note  of  Lord  Redesdale,  as  to 
thk  elaaa  of  caaes,  contains  a  Tery  nlutary  cMtion,  as  to  the  nature  of 
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§  642.  We  have  thus  gone  over  the  general  grounds' 
as  well  as  the  peculiar  grounds  of  demurrer,  applicable 
to  the  different  kinds  of  Bills,  original,  and  not  origi- 
nal. We  may  conclude  this  subject  with  the  sugges- 
tion, which  has,  indeed,  already  occurred,  incidentally, 
under  some  of  the  preceding  heads,  but  seems  proper 
to  be  here  repeated  in  a  more  general  form,  that,  in 
addition  to  the  several  particular  causes  of  demurrer, 
applicable  to  particular  kinds  of  Bills,  any  irregularity 
in  the  frame  of  a  Bill,  of  any  sort,  may  be  taken  ad- 
vantage of  by  demurrer.^  A  few  illustrations  of  this 
may,  perhaps,  be  appropriate  in  this  place,  although 
some  of  them  have  already  been  stated.* 

§  643.  Thus,  for  example,  if  a  Bill  is  brought  con- 
trary to  the  usual  course  of  the  Court,  a  demurrer  will 
hold.'  As,  where,  after  a  decree,  directing  incum- 
brances to  be  paid  according  to  their  priority,  the 
plaintiff,  a  creditor,  obtained  an  assignment  of  an  old 
mortgage,  and  filed  a  Bill  to  have  the  advantage  it 
would  give  him  by  way  of  priority  over  the  demands 
of  some  of  the  defendants,  a  demurrer  was  allowed.^ 
This  was  a  Bill  to  vary  a  decree ;  and  yet  it  was  nei- 
ther a  Bill  of  Review,  nor  a  Bill  in  the  nature  of  a 
Bill  of  Review  ;  which  are  the  only  kinds  of  Bills, 
which  can  be  brought  to  affect  or  alter  a  decree,  unless 
the  decree  has  been  obtained  by  fraud.* 


that,  upon  a  Bill  to  carry  into  effect  a  decree,  the  Court  might  examine, 
impeach,  or  vary  the  decree.  The  House  of  Lords,  howcTer,  in  this  case, 
gave  the  plaintiff  lib<.Tty  to  amend  his  Bill,  and  to  introduce  the  other 
parties  in  interest,  and  to  shape  the  Bill  for  the  proper  purposes. 

»  Mitf.  Eq.  PI.  by  Jeremy,  206,  207. 

*  Ante,  §  528,  nutc. 

'  Ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  206,  207  ;  Ante,  ^  638  ;  WorUey  v.  Birk- 
bead,  3  Atk,  809,  811 ;  Fletcher  v.  ToUet,  5  Ves.  3. 

ft  Ibid. 

EQ.  PL.  77 
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irregularity  arises  in  any  alteration  of  a  Bill  by  way  of 
amendment,  it  may  also  be  taken  advantage  of  by  de- 
murrer. As,  if  a  plaintiff  amends  his  Bill,  and  states 
a  matter,  arisen  subsequent  to  the  filing  of  the  Bill, 
which  consequently  ought  to  be  the  subject  of  a  sup- 
plemental Bill,  or  of  a  Bill  of  Revivor.  But  if  a 
matter,  arisen  subsequent  to  the  filing  of  the  Bill,  and 
pioperiy  the  subject  of  a  supplemental  Bill,  is  stated 
by  amendment,  and  the  defendant  answers  the  amend- 
ed Billi  it  is  too  late  to  object  to  the  irregularity  at  the 
hearing.  For,  as  the  practice  of  introducing,  by  sup- 
plemental Bill,  matter  arisen  subsequent  to  the  institu- 
tion of  a  suit,  has  been  established  merely  to  preserve 
order  in  the  pleadings,  the  reason,  on  which  it  is  found- 
ed, ceases,  when  all  the  proceedings  to  obtain  the 
judgment  of  the  Court  have  been  had  without  any  in- 
oonvenience  arising  from  the  irregularity.^ 

1  Ifitf.  Eq.  PI.  by  Jeremy,  207,  mod  cases  there  cited ;  Ante,  ^  6S8, 
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short,  the  defendant  may  demur  to  one  part  of  the  Bill, 
plead  to  another,  answer  to  another,  and  disclaim  as  to 
another,  if  the  nature  of  his  case  requires  it,  in  the 
same  manner  as  he  may  demur,  or  plead,  or  answer  to 
the  whole  Bill,  if  his  defence  equally  applies  to  all 
parts  thereof.^ 

§  648.  In  conformity  to  the  method,  which  has  been 
already  pursued  in  regard  to  demurrers,  we  shall  now 
proceed,  in  the  first  place,  to  make  some  observations 
upon  the  true  nature,  office,  and  frame  of  a  plea ;  and 
in  the  next  place,  proceed  to  state  the  cases,  in  which 
this  is  an  appropriate  mode  of  defence ;  or,  in  other 
words,  what  objections  may  be  taken,  and  usually  are 
taken  by  way  of  plea. 

alUMmgh  the  rules  of  pleading,  in  Lord  Hardwicke's  time,  required,  that 
mioy  grounds  of  defence  should  be  taken  adTantage  of  by  way  of  plea 
only.'*  See  also  Mitf.  Eq.  PI.  by  Jeremy,  216;  Aggas  v.  Pickerill,  3 
Atk.  8S6.  If  a  plaintiff  in  a  Bill  of  Rerivor  is  not  entitled  to  roTive,  the 
defeodaDt  must,  in  general,  take  the  objection  by  demurrer,  or  by  plea. 
If  he  does  not,  he  cannot  take  it  by  answer,  although  if,  at  the  hearing, 
it  appean,  that  the  plaintiff  has  no  title  to  revive,  the  Bill  will  be  dis- 
miMed.  Harris  v.  Pollard,  3  P.  WUl.  348 ;  Cooper,  Eq.  PI.  302.  Lord 
Chief  Baron  Gilbert,  in  his  For.  Rom.  53,  has  given  another  illustration. 
'*  The  second  sort  of  demurrer,**  says  he,  ''is,  where  a  plaintiff  goes  into 
a  Coort  of  Equity  for  damages,  which  are  uncertain,  and  not  to  be  settled 
bat  by  a  jury ;  there,  the  defendant  may  demur  to  the  relief,  after  having 
fint  answered  to  the  damages,  because  it  is  alienifori,  since  the  Court  can- 
not settle  the  damages.  But  this  must  be  ante  htis  contestaticnem ;  for  if  he 
answers,  and  contests  with  the  plaintiff,  there  he  can  take  no  advantage  of 
it  ai  the  hearing  ;  for  he  has  submitted  to  the  jurisdiction  of  the  Court, 
and  the  Court  will  try  at  law  the  quantum  of  the  damages,  by  a  feigned 
action  of  quantum  damniftcatus.  So  on  the  demurrer  ante  litis  conteMtatio- 
nem,  if  the  plaintiff  will  go  on  for  the  damages  confessed,  the  Court  will 
retain  the  Bill,  quoad  those  damages,  allowing  the  demurrer  as  to  any 
farther  relief.**  See  also  Gilb.  For.  Rom.  919.  See  Beames,  PI.  in  Eq.  7, 
8 ;  Rowe  v.  Teed,  15  Ves.  377,  378.  If  a  matter,  which  has  arisen  sub- 
sequent to  filing  of  a  Bill,  and  which  ought  to  be  the  subject  of  a  supple- 
mental Bill,  or  a  Bill  of  Revivor,  is  introduced  by  way  of  amendment,  it 
eannot  be  taken  advantage  of  by  answer ;  but  only  by  demurrer.  Blitf. 
Eq.  PI.  by  Jeremy,  116  ;  Ante,  ^  528,  note. 
1  Milf.  Eq.  m.  by  Jeremy,  319. 
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^  649.  In  the  first  place,  then,  as  to  the  true  nature, 
office,  and  frame  of  a  plea.  A  plea  has  been  uauaUjr 
described  to  be  a  special  answer,  showing  or  relying 
upon  one  or  more  things,  as  a  cause,  why  the  suk 
should  be  either  dismissed,  or  delayed,  or  barred.^  Lord 
Bacon,  in  his  Ordinances,  has  said,  that  a  plea  is  of 
foreign  matter,  to  discharge,  or  stay  the  suit.*  Lord 
Redesdale  has  also  judicially  satid,  that  a  plea  is  a 
special  answer  to  a  Bill,  diflfering  in  this  firom  an  aa- 
swer  in  the  common  form,  as  it  demands  the  judgment 
of  the  Court  in  the  first  instance,  whether  the  special 
matter,  urged  for  it,  does  not  debar  the  plaintiff  firom 
his  title  to  that  answer,  which  the  Bill  requures.' 

^  650.  In  this  view,  a  plea  bears  a  yery  doae  ff&- 
semblance  to  an  exception  in  the  Civil  Law ;  which  has 
been  described  thus ;  Exceptio  dicta  estj  quasi  qtuedam 
excltmoj  qtjuB  (inter)  opponi  actioni  cujusque  ret  solet  ad 
exdudendum  idj  quod  in  tntenticnem  condemnatumemve 
deductum  est.^ 

§  661.  All  these  statements  are  sufficiently  descrip- 
tive of  the  general  nature  and  office  of  a  plea.  But 
that  of  Lord  Bacon  is  far  from  being  accurate,  accord- 
ing to  the  present  doctrine  on  this  subject ;  for  it  is  by 
no  means  true,  that  pleas  are  confined  to  foreign  mat- 
ter dehors  the  Bill,  to  discharge  or  stay  the  suit.  On 
the  contrary,  pleas  are  now  usually  divided  into  two 
sorts ;  one  commonly  called  pure  pleas,  which  rely 
wholly  on  matters  dehors  the  Bill,  such  as  a  release,  or 
a  setded  account ;  and  another,  called  in  contradistinc- 

1  Mitf.  Eq.  PI.  by  Jeremy,  219 ;  Cooper,  Eq.  PI.  223 ;  Wyatt,  Pr. 
Reg.  324;  Curs.  Cancell.  180;  Harris.  Ch.  Pr.  by  Newl.  218. 
3  Beam.  Ord.  in  Chan.  26 ;  Beam.  PI.  in  Eq.  I. 

3  Roche  V.  Morgell,  2Scb.&Lefr.  725;  Beam.  PI  inEq.  1.  Through- 
out this  whole  chapter,  I  have  freely  used  the  materials  collected  in  Mr. 
Beames's  excellent  work  on  Pleas  in  Equity. 

4  Dig.  lib.  44,  tit.  1,  ].  2 ;  Beam.  PL  b  Eq.  2 ;  Gilb.  For.  Rom.  50. 
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tion  to  the  other,  pleas  not  pure,  or  anomalous  jJeas, 
and  sometimes  negative  pleas,  which  consist  mainly  of 
denials  of  the  substantial  matters  set  forth  in  the  Bill.^ 
Thus,  for  example,  if  a  Bill  should  admit  a  release  to 
have  been  made  by  the  plaintiff,  or  an  account  to  have 
been  settled,  and  should  aver,  that  either  was  procur- 
ed by  fraud ;  the  defendant  may  plead  the  release,  or 
account  settled,  in  bar,  negativing  in  his  pica  the  aver- 
ment of  fraud,  and  supporting  the  plea  by  an  answer, 
denying  all  the  facts  and  circumstances,  charged  as 
matters  of  fraud  in  the  Bill.*     This  subject  will  come 


1  Port,  $  667. 

■  Betm.  PI.  in  Eq.  2-7;  Mitf.  Eq.  PI.  by  Jeremy,  239-243;  Bayley 
V.  AduBS,  6  Yes.  594, 595 ;  Lord  Redcadale  has  alluded  to  this  subject  in 
the  following  passage.  (Mitf.  Eq.  Pi.  by  Jeremy,  221.)  <*  Pleas  in  bar 
are  commonly  described  as  allegations  of  foreign  matter,  whereby,  sup- 
posing the  Bill,  so  far  as  it  is  not  contradicted  by  the  plea,  to  be  true,  yet 
the  eoit,  or  the  part  of  it,  to  which  the  plea  extends,  is  barred.  But  this 
description ,  perhaps,  does  not  comprise  every  kind  of  plea,  or  docs  not 
mark  the  distinctions  between  the  different  kinds  with  sufficient  accuracy.*' 
Lord  Redeedale  has  fully  explained  the  origin  of  this  second  species  of 
plea,  in  a  note  to  his  work  on  Flquity  Pleading,  where  he  is  treating  of 
the  subject  of  fraud,  alleged  in  a  Hill  to  set  aside  a  decree.  Mitf.  Fai.  PI. 
by  Jeremy,  243,  note  (<*).  This  subject  will  be  examined  more  fully 
heresAer.  Mr.  Beames  too  has  discussed,  at  large,  the  propriety  of  al- 
lowing these  pleas,  and  suted  the  reasons,  on  which  thoy  are  founded, 
and  the  practice  has  been  allowed.  Beames,  PI.  in  Fa\.  2-7.  Indeed,  as 
long  ago  as  the  time  of  liord  Talbot,  a  plea  of  this  sort  was  pleaded,  and 
an  objection  taken  to  it  u{>on  the  giound,  non  potest  adduci  excrptio  ejus- 
den  m,  eujus  pctitur  dtssolutw.  But  tho  Lord  Chancellor  said,  that  it 
was  erery  day*s  practice  ;  and  that  otherwise,  no  release  or  award  could 
be  pleaded  to  a  Bill,  which  was  brouf^ht  to  set  aside  the  same.  Pusey  v. 
DesbouTfie,  3  P.  Will.  317.  i^ee  also  Bayley  v.  Adams,  6  Ves.  591, 
695.  The  question,  whether  a  mere  npcative  plea,  denying  the  titl(>  of 
the  party,  as  alleged  in  the  Bill,  (such  for  example,  as  that  he  was  heir,) 
was  lorDierW  matter  of  conftiderablc  doubt,  and  diversity  of  judgment. 
But  it  is  now  well  settled,  (as  will  be  shown  hereafter,)  that  such  pleas 
are  good.  Fauldcr  v.  Stuart,  1 1  Ves.  302 ;  Shaw  t.  Ching,  11  Ves.  305 ; 
Drew  V.  Drew,  2  Ves.  &  B.  159,  163  ;  Sanders  v.  King,  6  Madd.  R.  61 ; 
S.  C.  9  Sim.  U  Stu.  276 ;  Thring  v.  Edgar,  2  Sim.  &  Stu.  274.  See 
litf.  Eq.  PI.  by  Jeremy,  830-233,  and  notes  ibid.;  Id.  244,  245,  and 
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more  fully  under  consideration,  in  other  connections  in 
the  subsequent  pages.^ 

^  652.  But  every  defence,  which  may  be  a  full  an- 
swer to  the  merits  of  the  Bill,  is  not,  as  of  course,  to 
be  considered  as  entitled  to  be  brought  forward  by  way 
of  plea.  It  has  been  well  observed  by  Lord  Hard- 
wicke,  that  it  is  not  i  very  good  defence  in  Equity,  that 
is  likewise  good  as  a  plea.  For,  where  the  defence 
consists  of  a  variety  of  circumstances,  there  is  no  use 
in  a  plea ;  the  examination  must  still  be  at  large ;  and 
the  effect  of  allowing  such  a  plea  will  be,  that  the 
Court  will  give  their  judgment  upon  the  circumstances 
of  the  case,  before  they  are  made  out  by  proof.'  The 
true  end  of  a  plea  is  to  save  to  the  parties  the  expense 
of  an  examination  of  the  witnesses  at  large.  And  the 
defence,  proper  for  a  plea,  is  such,  as  reduces  the  cause, 
or  some  part  of  it,  to  a  single  point ;  and  from  thence 
creates  a  bar  or  other  obstruction  to  the  suit,  or  to  the 
point,  to  which  the  plea  applies.'     Hence,  a  plea,  in 

note  (g) ;  Hardman  v.  Ellames,  2  Mylne  &>  Keen,  740;  Hall  v.  Noyes, 
3  Bro.  Oh.  R.  483;  2  Daniell,  Ch.  Pr.  99,  100,  110,  111. 

1  Post,  §667-680. 

2  Chapman  v.  Turner,  1  Atk.  54;  Miif.  Eq.  PI.  by  Jeremy,  819; 
Cooper,  Eq.  PI.  223  ;  2  Daniell,  Ch.  Pr.  97,  99,  102,  103;  Post,  §  633. 

3  Mitf.  Eq.  PI.  by  Jeremy,  295-297;  Cooper,  Eq.  PI.  223;  Chap- 
man v.  Turner,  1  Atk.  54;  Ritchie  v.  Aylwin,  15  Ves.  82;  Howe  v. 
Teed,  15  Ves.  378;  Whithead  v.  Brockhurst,  1  Bro.  Ch.  R.  404,  and 
note  (1),  and  405,  note  (;^)  by  Belt ;  S.  C.  2  Ves.  &  B.  153,  note  ;  Wood 
V.  Rowe,  2  Bligh,  R.  595,  614.  In  Rowe  r.  Teed,  15  Ves.  377,  378, 
Lord  Eldon,  in  speaking  of  the  case,  where  matter  was  brought  forward 
by  the  answer,  for  the  same  purposes  as  a  plea,  said ;  **  The  office  of  a 
plea,  generally,  is,  not  to  deny  the  Equity,  but  to  bring  forward  a  fact, 
which,  if  true,  displaces  it;  not  a  single  averment,  as  the  averment  in  this 
answer,  that  no  bill  of  sale  was  executed,  but  perhaps  a  series  of  cir- 
cumstances, forming  in  their  combined  result  some  one  fact,  which  dis- 
places the  Equity.  There  is  this  difference  between  law  and  flquity ;  that 
here,  for  the  sake  of  convenience,  that  is,  of  justice,  the  denial  of  some 
fact  alleged  by  the  Bill,  in  some  instances  with  certain  averments,  has 
been  considered  sufficient  to  constitute  a  good  plea ;  although  not  per^ 
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order  to  be  good,  whether  it  be  affirmative  or  negative, 
must  be  either  an  allegation  or  a  denial  of  some  lead- 
ing fact,  or  of  matters,  which,  taken  collectively,  make 
out  some  general  fact,  which  is  a  complete  defence/ 
But,  although  a  defence,  offered  by  way  of  plea,  should 
consist  of  a  great  variety  of  circumstances;  yet,  if 
they  all  tend  to  a  single  point,  the  plea  may  be  good.* 
Thus,  a   plea  of  title,  derived  from  the  person   under 


haps  precisely  within  the  definition  of  good  pleading  at  law.  If  each  case 
is  to  be  considered  upon  its  own  circumstances,  it  is  desirable,  that  this 
point  should  be  brought  before  the  Court  by  plea,  rather  than  by  answer ; 
as  an  answer  ;>rtma /aci^  admits,  that  the  defendant  cannot  plead;  and, 
with  the  exception  of  the  cases,  in  which  it  is  settled  as  general  law,  that 
the  party  is  not  to  answer  a  particular  circumstance,  as,  that  he  is  not  to 
eriminate  himself,  the  case  of  a  purchaser  for  valuable  consideration,  &c., 
this  Court  docs  not  trust  the  Master,  generally,  with  the  determination, 
how  much  of  the  answer,  considered  as  a  plea,  would  be  a  good  defence. 
The  Master  is,  therefore,  almost  under  a  necessity  of  admitting  an  excep- 
tion. And,  when  the  propriety  of  his  judgment  comes  to  be  argued  here, 
it  would  be  most  incongruous,  that  the  Court,  admitting  his  judgment  not 
to  be  wrong,  should  yet  give  a  different  judgment  ;  considering  the  an- 
swer as  a  plea.  Another  circumstance,  deserving  attention,  is  the  great 
difierence  of  expense  in  bringing  forward  the  objection  by  plea,  rather 
than  by  answer.  There  is  but  one  more  material  general  observation  to 
be  added  to  those,  which  are  to  be  found  in  the  cases  reported ;  that,  gen- 
erally, admitting  there  are  exceptions,  the  practice  of  this  Court  requires, 
that  the  Bill  and  the  answer  should  form  a  record,  upon  which  a  complete 
decree  may  be  made  at  the  hearing.  If,  for  instance,  this  plaintiff  is  a 
part-owner  of  the  ship,  he  has  a  right  to  an  answer,  that  will  enable  him, 
if  a  certain  sum  is  admitted  to  he  due,  to  obtain  a  decree  for  that  sum, 
if  he  18  satisfied  with  that,  and  doe^  not  desire  an  account.  With  that 
general  observation,  in  addition  to  those  to  be  found  in  the  other  cases,  I 
conclude,  that  this  is  not  a  case,  in  which  I  can  say,  there  is  one  clear 
fact,  or  such  a  combination  of  facts,  giving,  as  the  result,  one  clear  ground, 
upon  which  the  whole  b^juity  of  this  Bill  may  be  disposed  of.  First,  it  is 
▼ery  difficult  upon  this  answer  to  say,  there  is  a  positive  affirmation,  that 
there  was  no  bill  of  sale.     Next,  it  is  argumentative.** 

•  Robertson  v.  Lubbwk,  A^im.  R.  161  ;  Saltus  r.  Tobias,  7  John.  ('h. 
R.  914;  Beam.  PI.  in  F^i-  10-14 ;  SDaniell,  Ch.  Pr.  102-104. 

«  Mitf.  Eq.  PI.  by  Jeremy.  296;  Cooper,  Eq.  PI.  225;  2  Darnell,  Ch. 
Pr.  103,  104. 

EQ.  PL.  78 
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where,  to  a  Bill,  praying  a  conveyance  of  four  estates, 
the  defendant  put  in  a  plea  of  a  fine  as  to  one  estate ; 
and  in  the  same  plea,  he  put  in  a  disclaimer  as  to  the 
other  estates,  the  plea  was  overruled ;  for  the  dis- 
claimer was  wholly  disconnected  with  the  plea  of  the 
fine ;  and  the  plea  was  therefore  double,' 

^  654.  It  may  then  be  laid  down  as  a  rule,  that  va- 
rious facts  can  never  be  pleaded  in  one  plea,  unless 
they  are  all  conducive  to  a  single  point,  on  which  the 
defendant  means  to  rest  his  defence ;  for,  otherwise,  it 
will  be  open  to  the  charge  of  duplicity  and  multifari- 
ousness.^ Therefore,  where  a  Bill  was  brought  by  the 
Corporation  of  London,  for  the  purpose  of  establish- 
ing a  claim  of  exemption,  on  behalf  of  its  individual 
members,  from  certain  tolls,  a  plea,  stating,  that  the 
plaintiffs,  who  claimed  as  citizens  of  London,  never 
were  residents  or  housekeepers  there,  or  paying  scot 
and  lot,  and  that  they  were  admitted  freemen  by  fraud, 
for  the  purpose  of  enjoying  the  exemption  claimed, 
was  held  a  doubles  plea,  and  therefore  overruled.  The 
averment,  that  the  plaintiffs  were  not  residents  or 
housekeepers  being  one  defence ;  and  the  averment  of 
their  having  b(»en  admitted  freemen  by  fraud  being  an- 

bread  v.  Brockhurst,  1  Bru.  Ch.  R.  404.  But  it  has  been  greatly  doubt- 
ed, whether  a  pica  of  thin  sort,  properly  drawn,  is  objectionable  for 
daplietty,  as  it  contains  but  a  single  point  of  defence.  See  Mr.  Belt*8 
note  to  1  Bro.  Ch.  R.  404,  note  (1),  and  Beames,  PI.  in  Eq.  27-32,  171  - 
177,  and  the  cases  cited  by  the  learned  author.  So,  in  Beachcrof\  v. 
Beachcroft,  cited  1 1  Ves.  C3,  where  to  a  Bill  for  a  legacy  there  was  a 
plea  of  release,  with  an  aTerment,  that  it  had  been  acted  upon  ;  the  plea 
waa  oTerruled  for  duplicity.  But  liord  Eldon,  in  Wood  v.  Strickland, 
14  Vea.  66,  doubted  that  decision,  and  thought  the  averment,  that  the  re- 
leaae  had  been  acted  on,  mere  surplusaf^e.  See  also  upon  the  subject 
of  duplicity,  2  Mont.  F^    PI.  95,  note  A.  U,  97,  100. 

1  Watkina  «.  Stone,  2  Stm.  R.  49.  See  also  Cowne  v.  Douglas, 
McClel.  &  Younge,321. 

>  Wbitbread  v.  Brockhurst,  1  Bro.  Ch.  R.  404,  415,  by  Belt,  note  (9) ; 
S.  C.  2  Vea.  &  Beam.  154,  note;  2  Daniell,  Ch.  Pr.  102- 104. 
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pleaded  to  a  Bill  of  Discovery,  in  support  of  an  action 
under  the  statute  9  Ann.  c.  14,  for  money  lost  at  play, 
by  the  assignees  of  the  loser,  who  had  l>ecome  a 
bankrupt,  "  that  the  action  at  law  was  not  commenced, 
and  the  Bill  of  complaint  was  not  exhibited  against 
the  defendant  within  three  months  after  the  money 
was  lost ;  "  it  was  held  informal,  from  coupling  the 
commencement  of  the  action  with  the  time  of  filing 
the  Bill,  and  therefore  was  overruled.* 

^  667.  The  reasoning,  as  to  duplicity  in  a  plea, 
does  not,  perhaps,  in  its  full  extent,  apply  with  equal 
force  to  the  case  of  two  several  bars,  pleaded  as  several 
pleas,  although  to  the  same  matter ;  and  it  may  be 
said,  that  such  pleading  is  admitted  at  law,  and  ought, 
therefore,  to  be  equally  so  in  Equity.  But  it  should 
be  considered  (as  has  been  already  suggested),  that  a 
plea  is  not  the  only  mode  of  defence  in  Equity ;  and 
that,  therefore,  there  is  not  the  same  necessity-,  as 
at  law,  for    admitting    this  kind  of   pleading.^     But, 


1  Cooper,  Eq.  PI.  224,  225;  Nobkissen  v.  HaBtings,  4  Bro.  Ch.  R. 
353;  8.  C.  9  Ves.  jr.  84;  Brandon  r.  Sands,  2  Ves.  jr.  514,  517. 

•  Mitf.  Eq  PI.  by  Jeremy,  245,  296,  and  note  (n) ;  Cooper,  Eq.  Pi. 
996;  Ante,  ^659;  Jones  v.  Frost,  3  Madd.  R.  8;  Saltus  v.  Tobias, 
7  John.  Cb.  R.  214.  Lord  Thurlow,  in  Whitbread  v.  Brockhurst,  1  Bro. 
Ch.  R.  404,  415,  note  (9),  by  Mr.  Ikit;  S.  C.  2  Ves.  &  Beam.  154, 
156,  note,  gi^es  the  reason  of  this  practice  more  fully.  **  The  reason,*' 
•ftys  he,  "  why  a  defendant  is  not  permitted  to  plead  two  different  pleas 
in  Equity,  though  he  is  permitted  to  plead  them  at  law,  is  plain.  It  is, 
bectnee  at  law  the  defendant  has  no  opportunity,  as  he  has  here,  of  an- 
•weriog  erery  different  matter  stated  in  the  Bill.  The  reason  of  picadmg 
in  Equity  is,  that  it  tends  to  the  forwarding  of  justice,  and  saves  f^reat 
expeose,  that  the  matter  should  be  taken  up  shortly  upon  a  single  point. 
But  that  end  is  so  far  from  being  attained,  if  the  plea  puts  as  much  in 
issue,  as  the  answer  could  do,  that  on  the  contrary  it  increases  the  delay 
and  expense.  But  why,  it  may  be  asked,  should  not  the  defendant  be 
pennitted  to  bring  two  points,  on  which  the  cause  depends,  to  issue  by  his 
plea!  The  answer  is,  because,  if  two,  he  may  as  well  bring  three  points 
to  issue ;  and  so  on,  till  all  the  mattera  in  the  Bill  are  brought  into  insuc 
upon  the  plea;  which  would  be  productive  of  all  the  delay  and  incon- 
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that  the  plaintiff  is  not  heir,  as  asserted  in  his  Bill, 
and  a  plea  of  the  statute  of  limitations,  have  been 
allowed  to  be  pleaded  together.* 

^  658.  Having  made  these  observations  in  regard  to 
the  nature  and  office  of  a  plea,  let  us  now  proceed  to 
the  consideration  of  the  proper  frame  and  form  there- 
of; or,  in  other  words,  to  the  consideration  of  the 
proper  requisites  of  a  good  plea  in  Equity.  And  here, 
it  may  be  stated,  that  in  pleas  in  Equity  there  must  in 
general  be  the  same  strictness  and  exactness,  as  in 
pleas  at  law ;  if  not  in  matters  of  form,  at  least  in 


plea,  has  been  adverted  to  in  the  argument.  *  Why/  says  Lord  Thurlow, 
*  it  may  be  asked,  should  not  the  defendant  be  permitted  to  bring  two 
poiota,  oo  which  the  cause  depends,  to  issue  by  his  plea?  The  answer  is, 
because,  if  two,  he  may  as  well  bring  three  points  to  issue  ;  and  so  on, 
till  all  the  matters  in  the  Bill  are  brought  into  issue  upon  the  plea/  This 
objection  is  not  applicable  to  the  modern  practice  of  allowing  double 
pleas ;  because,  though  a  defendant  may  file  a  single  plea  without  an 
application  to  the  Court,  he  cannot  put  in  a  double  plea  without  such  an 
application;  and  the  liberty,  if  sought  to  he  abused,  is  easily  restrained. 
The  general  rule,  that,  if  the  defendant  answers,  he  must  answer  fully, 
bowerer  established,  is,  no  doubt,  a  rule,  that,  in  many  cases,  occasions 
great  hardship  to  the  defendant.  The  only  other  defence  is  a  demurrer, 
or  a  plea.  A  demurrer  is  not  a  convenient  mode  of  defence,  by  reason  of 
the  admission,  which  it  involves,  if  the  case  made  by  the  Bill,  and  the 
rales,  as  to  pleas  in  this  Court,  are  of  such  exceeding  nicety  and  difficulty, 
that  it  is  almost  iminissible  for  parties,  who  have  a  right  to  plead,  to  take 
full  advantage  of  their  ri^ht.  The  only  way  of  saving  defendants  from 
the  hardship,  to  which,  in  many  cases,  they  would  be  subjected  by  making 
a  full  discovery,  is,  by  affording  to  them  such  facilities  as  can,  by  the  rules 
of  the  Court,  be  afforded  with  respect  to  pleas.  I  do  not  think  a  great  in- 
dulgence is  sought  from  the  Court,  where,  by  obtaining  it,  the  defendants 
will  obtain  only  that,  which  the  (!ourt  thinks  right.  With  respect  to  this 
particular  case,  if  it  be  a  matter  of  indulgence,  I  think  the  defendants,  un- 
der all  the  circumstances,  arc  entitled  to  it.  The  defendants  are  required 
hj  the  Bill  to  set  forth  accounts  of  extraordinary  length,  at  a  great  ex- 
pense, and  at  the  risk,  though  this  does  not  appear,  of  making  ao  incon- 
venient exposure  of  their  affairs.  This  application,  therefore,  must  be 
granted ;  but,  according  to  the  course  of  the  Court,  upon  the  condition  of 
the  defendants  paying  the  costs.*' 

^  BuDpton  V.  Birchall,  4  Beavan,  R.  650. 
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^  660.  Another  requisite  of  a  pure  plea,  in  general 
is,  that  it  should  be  founded  on  new  matter,  not  appar- 
ent on  the  Bill.  For,  if  the  matter  is  apparent  on 
the  Bill,  it  is  the  proper  subject  of  a  demurrer,  and  not 
of  a  plea.^  In  other  words,  a  plea  must  aver  facts,  to 
which  the  plaintiff  may  reply ;  and  not,  in  the  nature 
of  a  demurrer,  rest  on  facts  stated  in  the  Bill.^  How- 
ever, this  doctrine  is  to  be  understood  with  the  qualifica- 
tion, that  the  plea  is  not  of  a  purely  negative  character ; 
for  if  it  is,  then  the  plea  puts  in  issue  the  very  fact 
asserted  in  the  Bill.  Thus,  if  a  Bill  calls  for  an  ac- 
count of  partnership  transactions,  and  alleges  a  part- 
nership between  the  plaintiff  and  the  defendant,  the 
latter  may,  by  a  negative  plea,  deny  there  was  any 
partnership;  and  the  plea  will  be  good.^ 

§661.  Another  requisite  of  a  pure  plea  is,  that  it 
should  not  only  reduce  the  cause  to  a  single  point,  but 
it  should  also  be  such  a  point,  as  is  issuable,  and  also 
such  as  is  material  to  delay,  dismiss,  or  bar  the  Bill  ; 
for,  if  the  issue  tendered  is  immaterial,  it  can  never 
finally  dispose  of  the  cause.^ 

§  662.  Another  requisite  of  a  pure  plea  is,  that  it 
should  be  direct  and  positive,  and  not  state  matters, 
by  way  of  argument,  inference,  and  conclusion,  which 


1  Beames,  PI.  in  Eq.  44, 45 ;  Roberts  r.  Hartley,  1  Bro.  Ch.  R.  by  Belt, 
67miidnote;  Billing  v.  Flight,  1  Madd.  R.  230;  Cozine  v.  Graham,  2 
Paige,  R.  177. 

«  Bdhf.  Eq.  PI.  by  Jeremy,  297. 

»  Port,  fees  and  note,  669,  672-674  ;  2  Daniell,  Ch.  Pr.  98,  99,  108, 
109-ill,  113;  Mitf.  I>i.  PI.  by  Jeremy,  296.  297;  E?an8  «.  Harris,  2 
Ve«.  &  Beam.  361  ;  Drew  p.  Drew,  2  Ves.  &  Beam.  159 ;  HalU.  Noyes, 
3  Bio.  Ch.  R.  483 ;  Sanders  v.  King,  6  Madd.  R.  01 ;  S.  C.  2  Sim.  6l 
Sta.  974  ;  Thring  v.  Edgar,  2  Sim.  6l  Stu.  274.  See  Denys  v.  Locock, 
3  Mylne  6l  Craig,  R.  205,  231,  235,  where  Lord  Cottenharo  commented 
at  Urge  on  Thring  v.  Edgar.  See  also  2  Daniell,  Ch.  Pr.  115-128; 
Wignm  OD  Discov.  136-157,  2d  edit. 

^  Beames,  PI.  in  I*:q.  20,21;  Morison  v.  Tumour,  18  Ves.  175. 

EQ.    PI..  79 
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the  memorandum  was  signed  by  the  auctioneer,  he, 
the  defendant,  in  the  presence  of  both  the  auctioneer 
and  the  plaintiff,  revoked  all  authority  whatsoever, 
which  he  had  before  given  to  the  auctioneer;"  the 
plea  was  ordered  to  stand  for  an  answer ;  the  Court 
observing,  that  it  was  novel  in  form,  and  that  the  de- 
fendant ought  to  have  stated  the  facts,  which  he  im- 
plied in  the  term  "  revoked."  It  seems,  however,  that 
an  allegation  in  a  plea,  which  allegation  is  mere  sur- 
plusage, will  not  support  an  objection  to  a  plea  as 
multifarious.^ 

§  664.  In  some  cases,  indeed,  a  defendant  has  been 
permitted  to  aver  according  to  the  best  of  his  knowl- 
edge and  belief;  as,  that  an  account  is  just  and  true; 
and  in  all  cases  of  negative  averments,  and  of  aver- 
ments of  facts  not  within  the  immediate  knowledge 
of  the  defendant,  it  may  seem  improper  to  require  a 
positive  assertion.*  Unless,  however,  the  averment  is 
positive,  the  matter  in  issue  appears  to  be,  not  the  fact 
itself,  but  the  defendant's  belief  of  it ;  and  the  con- 
science of  the  defendant  is  saved  by  the  nature  of  the 
oath  administered ;  which  is,  that  so  much  of  the 
plea  as  relates  to  his  own  acts  is  true,  and  that  so 
much  as  relates  to  the  acts  of  others  he  believes  to 
be  true.' 

§  665.  Another  requisite  of  a  pure  plea  is,  that  it 
should  clearly  and  distinctly  aver  all  the  facts  neces- 
sary to  render  the  plea  a  complete  equitable  defence 
to  the  case  made  by  the  Bill,  so  far  as  the  plea  ex- 
tends ;  so  that   the   plaintiff  may,  if  he  chooses,  uke 


>  Cooper,  Eq.  PI.  226. 

•  Ante,  §  fW2. 

'  Milf.  Eq.  PI.  by  Jeremy,  297,  298;  Drew  v.  Drew,  2  Ves.  Sl  Beam. 

159;  Beames,  PI.  in  Eq.  25,  26; ».  Soulhall,  1  Younge,  R.  330, 

331 ;  Bolton  v.  Gaxdoet ,  3  Paige,  R.  973. 
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tained  therein,  which  denials  and  negations,  if  true, 
constitute  a  sufficient  defence  against  further  proceed- 
ings in  the  suit,  cither  peremptorily,  or  at  least  in  its 
present  form.' 

^  668,  It  was  formerly  a  question  of  no  inconsider- 
able difficulty,  and,  from  the  apparent  contrariety  of 
the  authorities,  subject  to  much  discussion  and  vexa- 
tious controversy  in  Courts  of  Equity,  whether  a  pure- 
ly negative  plea  to  a  Bill  was  a  legitimate  mode  of 
defence  in  Courts  of  Equity,  as  it  unquestionably  is 
at  law.  As,  for  example,  it  was  a  question,  whether 
a  defendant  could  allege,  in  opposition  to  the  claims 
of  the  plaintiff,  as  heir  at  law,  that  the  plaintiff  was 
not  heir  at  law.  But  that  doubt  has  been  dissipated; 
and  it  is  now  firmly  established  that  such  a  plea  is 
good.*     The   same   rule   has  been  applied    to    many 


'  Ante,  §  651;  2  Daniell,  Ch.  Pr.  97-09,  110-112;  Id.  132,  133, 
130. 

'  Mr.  Beames  (PI.  in  Eq.  123-128)  has  given  the  reasoning,  upon 
which  this  doctrine  is  maintained.  *'  Whether,*'  says  he,  '*  a  defendant 
oould  allege,  in  opposition  to  the  claims  of  the  plaintiff  in  the  character 
of  heir,  that  she  was  not  heir ;  in  other  words,  whether  a  purely  or  di- 
reetly  D6gati?e  plea  be  good  in  Equity,  was,  for  some  time,  ve^raia  (/tuts- 
iio,  BOlwithstanding  the  old  cases  alluded  to.  Lord  Thurlow  in  two  cases 
hMf  that  a  plea  of  not  heir  was  bad.  But  his  Lordship  observed,  in  a 
•nbsaqoeot  case,  alluding,  as  it  is  generally  understood,  to  the  latter  of 
these  two  cases,  *  that  though  he  had  held,  on  a  former  occasion,  that  a 
negatiTa  plea  was  bad,  he  believed  he  was  wrong  in  holding  so  ;  for  that, 
whererer  the  plea  will  reduce  the  question  to  one  point,  it  is  admiiMible.' 
We  are  told,  by  the  highest  authority,  that  *the  original  opinion  of  Ix)rd 
Thorlow  was,  that  the  negative  pica  was  bad,  and  there  ought  to  be  an 
affirmatiTe  plea,  stating  who  was  heir.  His  I^ordship  changed  his  oflpion 
afterwards,  on  the  ground,  that  the  defendant,  though  he  could  prove, 
that  the  plaintiff  was  not  heir,  might  not  be  able  to  prove,  who  was  the 
hair.'  Lord  Thurlow's  original  opinion,  that  the  plea  should  state  affirm- 
atively,  'who  was  heir,'  proceeded,,  no  doubt,  upon  the  ground  of  this  be- 
ing in  the  nature  of  a  plea  in  abatement  at  law,  and  that,  as  such,  it 
should  afibrd  the  plaintiff  that  information,  which  was  tantamount  to 
irtmg  hiro  a  better  writ  at  law.  The  difficulty  of  stating  '  who  was 
hair/  oiight  be  great.    But  it  may  be  aafced,  whether  a  oorreepondent 
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ample,  a  plea,  that  the  defendant  was  not  a  partner, 
has  been  held  good  to  a  Bill,  seeking  an  account  of 
partnership  transactions.^ 

^  669.  The  reasoning,  by  which  such  a  plea  is  sup- 
ported, seems,  in  a  just  sense,  unanswerable ;  for  it 
would  otherwise  follow,  as  a  necessary  consequence, 
that  any  person,  falsely  alleging  a  title  in  himself, 
might  compel  any  other  person  to  make  any  discovery, 
which  that  title,  if  true,  would  enable  him  to  require, 
however  injurious  it  might  be  to  the  person,  thus  im- 
properly brought  into  Court.^  So  that  any  person 
might,  by  alleging  a  title,  however  false,  sustain  a  Bill 
in  Equity  against  any  person  for  any  thing,  so  far  as 
to  compel  an  answer.'    And  thus  the  title  to  every  es- 

noi  entitled  to  the  relief,  which,  as  possessing  the  character,  he  would 
hare  been  entitled  to.  This  species  of  plea  prevents  an  evil  of  the  worst 
kind ;  and,  if  it  did  not  exist,  *  any  person  might,  by  alleging  a  title,  how- 
ever false,  sustain  a  Bill  in  E>iuity  against  any  person  for  any  thing,  so 
far  as  to  compel  an  answer  ;  and  thus  the  title  to  every  estate,  the  trans- 
actions of  every  commercial  house,  and  even  the  private  transactions  of 
every  family  might  be  exposed ;  and  this  might  be  done  in  the  name  of  a 
pauper,  at  the  instigation  of  others,  and  for  the  worst  purposes.'  With 
reapeet  to  the  second  point,  the  plea  of  the  general  issue  at  law  is  always 
a  negative  plea.  In  fact,  it  is  a  total  denial  of  the  whole  declaration. 
But,  if  there  be  no  plea  in  Equity,  which  corresponds  with  the  general 
iarae  at  law,  the  negative  plea  in  Equity  corresponds  with  the  legal  plea, 
denying  the  existence  of  the  plaintiff,  a  species  of  plea,  which  we  have 
already  noticed.  Its  analogy,  however,  to  that  legal  plea,  which  nega- 
tive* the  representative  character  of  a  plaintiff,  is,  perhaps,  still  more 
striking."  See  also  Mitf.  K(\.  PI.  by  Jeremy,  230,  231,  and  notes;  Jones 
V.  Davis,  16  Vcs.  205;  Coo|H?r,  F>i.  PI.  24U,  250;  Faulder  v.  Stewart,  11 
Vea.  996;  Shaw  v.  Ching,  11  Vcs.  303,  305;  Drew  v.  Drew,  2  Ves.  Si 
Beam.  159;  Sanders  v.  King,  6  Madd.  R.  61  ;  8.  C.  cited  in  Thring  v. 
Edgar,  9  Sim.  Sl  8tu.  274;  Hardman  v.  Ellames,  3  Mylne  Si  Keen, 
740,745;  Armitage  v.  VVadsworth,  1  Madd.  R.  196;  Foley  v.  Hill.  3 
Mylne  &  Craig,  475;  2  Danicll.  Ch.  Pr.  1*7-100.  108-112;  Wigram 
on  Diacorery,  9d  edit.  p.  110-llR;  .\nte,  ^651,  note. 

1  Ibid.;  Ante,  §660. 

*  Mitf.  Eq.  PI.  by  Jeremy,  231.  Lord  Redesdale  uses  the  word  **  an- 
swer "  only ;  but  the  sense  seems  to  me  to  require  *'  special  answer  or 
plM.'* 

3  Ibid. 
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it  is  properly  a  discoverj  of  that  evidence,  which  the 
plaintiff  has  a  right  to  require,  and  to  use,  in  order  to 
invalidate  the  defence  made  by  the  plea  upon  the  ar- 
gument of  the  sufficiency  of  the  plea,  before  other 
evidence  can  be  given.* 


1  Mitf.  Eq.  PI.  by  Jeremy,  244,  note  (/).     See  Bearoes,  PI.  in  Eq. 
34,  35 ;  Hare  on  DiacoT.  25,  26 ;  Foley  v.  Hill,  3  Mylne  Sl  Craig,  475  ; 
dDaoiell,  Ch.  Pr.  99,  100,  110,  HI.     Lord  Eldon,  in  Bayley  v.  Ad- 
ams, 6  Vee.  594  -  597,  in  commenting  on  this  class  of  cases,  and  upon 
flome  decisions  in  the  Exchequer,  in  which  it  was  held,  (contrary  to  the 
present  established  doctrine,)  that  where  an  award  was  sought  to  be  im- 
peached by  a  Bill,  on  account  of  fraud,  the  plea  should  nakedly  plead  the 
award,  withoat  noticing  the  facts  of  fraud,  and  the  answer  only  should 
deny  those  facts,  said ;  '*  If  the  result  of  the  opinion  stated  in  Mitford 
(Eq.  PI.  by  Jeremy,  240-245)  is  accurate,  it  is  very  difficult  to  reconcile 
the  two  cases  in  the  Court  of  Exchequer  with  that  result  from  the  former 
eases.    Those  two  cases  in  the  Exchequer  seem  to  import,  that  this  is 
the  nils  of  pleading  in  Equity  ;  that,  if  a  Bill  is  brought  to  set  aside  an 
sward,  upon  grounds  admitting  the  award  made,  but  seeking  to  cut  down 
the  eflisct  of  it  by  alleging  grounds  of  partiality  and  corruption,  the  de- 
Isiidsiit  may  plead  the  thing,  the  dissolution  of  which  is  sought  by  the 
Bill,  patting  it  in  this  form ;  that  the  plea  shall  merely  aver  the  existence 
of  it,  sod  contain  no  allegation  in  the  body  of  the  plea  as  to  the  circum- 
stsooes,  npOD  which  the  award  is  impeached ;    but  the  defendant  may 
express,  what  his  conscience  suggests  as  to  those  circumstances,  not  in 
the  body  of  the  plea,  but  in  an  answer.     The  first  difficulty  upon  that  is, 
how  to  consider  that  record,  filed  by  the  defendant,  consisting  partly  of 
what  is  called  plea,  partly  of  what  is  called  answer,  as  in  a  correct  sense 
eitlier  a  plea  or  an  answer.     The  office  of  a  plea  in  bar  at  law  is  to  con- 
less  the  right  to  sue,  avoiding  that  by  matter  dehors,  and  giving  the 
platntiff  an  acknowledgment  of  his   right,  independent  of  the  matter 
alleged  by  the  plea.     The  pica  alleges  some  short  point;  upon  which,  if 
issue  is  joined,  there  is  an  end  of  the  dispute.     In  this  Court,  in  general 
cases,  not  classed  among  those,  where  certain  averments  seem  to  have 
been  required  both  by  the  plea  and  the  answer,  but  where  the  defendant 
]^  hoc  vice  for  the  sake  of  the  argument,  admits  the  whole  Bill,  I  have 
onderstood  the  rule  to  be  the  same  here  as  at  law,  that  the  plea  admitting 
the  Bill  interposes  matter,  which,  if  true,  destroys  it ;  and  upon  the  truth 
of  which  the  plaintiff  is  at  liberty  to  take  issue.     Cases  have  arisen,  in 
which  it  has  been  thought  necessary  both  to  plead,  and  to  repeat  the  as- 
sertions of  the  plea  in  an  answer.     That  is,  as  it  is  technically  expressed, 
the  plea  is  supported  by  an  answer.     Those  cases  are  very  varioas ;  and 
I  own,  I  should  have  entertained  an  idea,  before  I  heard  of  those  cases  in 
the  Court  of  Exchequer,  that,  if  a  Bill  was  filed  to  set  aside  so  award 

EQ.    PL.  80 
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§  672.  The  whole  diflSculty  in  cases  of  this  sort,  in 
relation  to  the  supposed  incongruity  of  a  plea  and  an 


upon  special  circumstances,  the  first  difficulty  would  be  upon  the  maxim 
referred  to  by  the  Report :  '  Exceptio  ejusdem  ret,  cujus  petitur  dissoltUio,^ 
But  it  is  true,  that,  not  only  upon  awards,  but  releases,  judgments,  &c., 
the  Court  has  admitted  a  plea,  called  a  plea,  though  in  its  nature  Tery 
different  from  the  character  of  a  plea  in  general  cases ;  for  it  is  not, 
strictly  speaking,  admitting  the  fact  stated,  and  by  the  effect  of  new  mat- 
ter, introduced  by  the  defendant,  getting  rid  of  it ;  but  admitting  one  &ct 
in  the  Bill,  and  either  by  plea,  or  by  answer,  or  by  both,  setting  up  again 
that,  which  the  Bill  seeks  to  impeach,  by  den3ring,  either  in  the  plea,  or 
the  answer,  or  both,  all  the  circumstances,  which  the  plaintiff  admits,  if 
truly  denied,  are  suflcient  to  bar  the  relief.  The  cases  in  the  Exchequer 
are  confined  to  the  plain  case  of  an  award  ;  in  which  case,  it  is  said,  you 
are  at  liberty  to  plead  the  award  ;  in  that  sense  alleging  something,  that 
meets  the  effect  of  the  Bill  by  the  plea.  But  can  that  be  said,  if  you 
only  admit  the  existence  of  the  instrument  stated  by  the  Bill ;  which,  by 
the  effect  of  the  other  circumstances  stated  by  the  Bill,  is  impeached  ?  If 
this  were  res  irUegroy  I  should  have  thought  it  more  difficult  to  say,  the 
defendant  was  bound  to  set  out  all  the  circumstances  by  averment  in  the 
plea;  and  could  fortify  it  by  an  answer,  denying  those  circumstances. 
Such  a  record  is  neither  plea  nor  answer ;  but  something  like  a  mixture  of 
both,  and  very  inaccurate.  That  this  was  the  general  idea,  is  evident  from 
the  book,  that  has  been  referred  to ;  which  is  a  production  of  a  very  dili- 
gent and  learned  man,  not  at  once  given  to  the  world,  or  hastily,  but  after 
search  and  research  into  every  record,  and  again  given  to  the  world  by  him. 
There  is  hardly  one  point  of  equitable  proceedings  with  regard  to  pleas, 
with  which  it  is  not  exceedingly  difficult  to  reconcile  these  two  cases  in 
the  Exchequer.  For  instance,  what  is  said  in  Mitford,  as  to  a  Bill  brought 
to  impeach  a  decree  on  the  ground  of  fraud,  used  in  obtaining  it ;  that 
*  the  decree  may  be  pleaded  in  bar  of  the  suit,  with  averments,'  (in  the 
plea,  it  appears  by  the  context),  *  negativing  the  charges  of  fraud,  sup- 
ported by  an  answer  fully  denying  them.'  So  of  a  judgment :  *  If  there  is 
any  charge  of  fraud,  or  other  circumstance,  shown  as  a  ground  for  relief, 
the  judgment  or  sentence  cannot  be  pleaded,  unless  the  fraud  or  other 
circumstance,  the  ground,  upon  which  the  judgment  or  sentence  is  sought 
to  be  impeached,  be  denied,  and  this  put  in  issue  by  the  plea,  and  the 
plea  supported  by  a  full  answer  to  the  charge  in  the  Bill.'  In  the  case 
of  a  stated  account  also  :  *  If  error  or  fraud  are  charged,  they  must  be  de- 
nied by  the  plea,  as  well  as  by  way  of  answer.'  So,  with  regard  to  an 
award  ;  which  is  the  subject  these  cases  in  the  Exchequer  more  particu- 
larly allude  to  :  *  If  fraud  or  partiality  are  charged  against  the  arbitrators, 
those  charges  must  not  only  be  denied  by  way  of  averment  in  the  plea, 
but  the  plea  must  be  supported  by  an  answer,  showing  the  arbitrators  to 
have  been  incorrupt  and  impartial.'     Upon  the  statute  of  limitations: 
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answer,  may  be  entirely  overcome,  or,  at  all  events,  be 
essentially  diminished,  by  considering  the  true  nature 
and  objects  of  Bills  in  Equity,  and  especially  of 
Bills,  which  present  questions  of  this  sort.  Every 
Bill  presents  a  sUitcment  of  facts,  and  a  claim  of 
right,  on  the  part  of  the  plaintiff,  in  regard  to  which 
he  seeks  relief;  and  it  further  seeks  a  discovery  from 
the  defendant,  in  order  to  establish,  or  to  aid  in  the 
proof  of  such  facts  and  claim  of  the  plaintiff.  Now, 
to  such  a  discovery,  at  least  so  far  as  the  facts  and 
claim,  constituting  the  plaintiff's  case,  are  concerned, 
he  has  an  unquestionable  right.  The  rule  has  been 
laid  down  by  a  very  able  writer  in  the  following  terms. 
It  is  the  right,  as  a  general  rule,  of  the  plaintiff  in 
Equity,  (as  we  have  seen,)  to  examine  the  defendant 
upon  oath,  as  to  all  matters  of  fact,  which,  being  well 
pleaded  in  the  Bill,  are  material  to  the  proof  of  the 
plaintiff's  case,  and  which  the  defendant  does  not,  by 
his  form  of  pleading,  admit.^     The  answer  of  the  de- 


'  Where  a  particular  special  promiae  is  charged,  to  avoid  the  operation  of 
the  ttatate,  the  plaintilT  must  deny  the  promise  charged  by  averment  in 
the  plea,  as  well  as  by  answer  to  support  the  plea/  So  as  to  a  purchase 
for  Talaable  consideration  :  '  The  special  and  particular  denial  of  notice 
or  fraud  mast  be  by  way  of  answer ;  that  the  plaintiff  may  be  at  liberty  to 
eieept  to  its  sufficiency.  But  notice  and  fraud  must  also  be  denied  gen- 
erally by  way  of  averment  in  the  plea ;  otherwise  the  fact  of  notice  or  of 
fraud  will  not  be  in  issue."  This  is  laid  down  here  distinctly,  and  in 
many  other  books  ;  for  I  have  lately  looked  into  the  i»oint  for  another  pur- 
pose; and  I  think  I  may  say,  whatever  doubt  may  be  expressed  as  to  the 
necessity  of  denying  by  plea  and  answer,  that  there  is  no  countenance  for 
that  apon  the  old  authorities.  Sir  John  Mitford*s  idea  is,  that  if  you  are 
to  call  this  defence  a  plea,  it  must  be  such,  that  issue  may  be  taken  upon 
it  as  a  plea;  and  if  it  is  substantiated  by  evidence  as  a  plea,  there  is  an 
end  of  the  cause.  Where  the  defendant,  not  stating  merely  matter  dthors^ 
but  admitting  part  of  the  charge,  gets  rid  of  it  by  circumstances,  I  do 
not  know,  that  it  might  not  be  called  a  plea  .and  answer.  But  that  is  a 
record  of  a  character  very  distmct  from  that,  which  is  usually  called  a 

piM.** 

1  Wigrmm  on  PoinU  in  Diaoov.  93, 1st  edit. ;  Id.  9d  edit.  p.  10,  11 ;  9 
Daoielli  Ch.  Pr.  114-  119 ;  Ante,  §  579. 
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fendant,  if  he  puts  in  one,  consists  of  two  parts  ;  (!•) 
his  own  defence  upon  the  merits  of  the  case  stated ; 
and  (2.)  his  discovery  as  to  the  facts,  as  to  which  he  is 
interrogated,  or,  in  other  words,  his  examination  on 
oath  to  all  the  material  facts,  of  which  a  discovery  is 
sought.^  In  such  a  case,  the  examination  is  merely 
evidence  in  the  cause ;  and  is  altogether  independent 
of  the  matter  of  the  defence.  Now,  if,  instead  of  a 
general  answer,  the  defendant  should  put  in  a  plea,  neg- 
ativing the  material  facts,  on  which  the  claim  to  relief 
is  founded,  if  there  were  no  answer  accompanying  it, 
which  should  contain  a  discovery  and  response  to  the 
facts  charged  in  the  Bill,  the  plaintiff  would  be  de* 
prived  of  the  very  discovery  sought,  and  perhaps  also 
of  all  the  proof,  which  he  could  bring  forward  to  sus- 
tain the  allegations  of  the  Bill.  The  answer,  therefore, 
is  strictly  matter  in  support  of  the  {dea,  and  also  proof, 
to  the  discovery  of  which  the  plaintiff  is  entitled,  not- 
withstanding the  plea.  The  plea,  without  it,  cannot 
correctly  be  said  to  be  a  complete  answer  to  the  Bill ; 
for,  although  it  repels  the  facts  stated  by  the  plaintiff, 
it  does  not  repel  the  right  to  a  discovery  of  the  facts, 
from  the  conscience  of  the  defendant.^ 

^  673.  The  discovery,  which  a  Court  of  Equity 
gives,  is  not  the  mere  oath  of  the  party  to  a  general 
fact,  as  to  a  partnership,  or  no  partnership;  but  it  is  an 
answer  upon  oath  to  every  collateral  circumstance, 
charged  as  evidence  of  the  general  fact.*  Where  a 
defendant,  therefore,  pleads  the  general  fact,  as  a  bar 


1  Wigram  on  Discov.  10-13,  Ut  edit. ;  Id.  p.  10,  11,  3d  edit. 

a  See  Mitf.  Eq.  PL  by  Jeremy,  239  -  244 ;  2  DanieU,  Ch.  Pr.  1 14  -  1S9 ; 
Wigram  on  Discov.  32,  33,. 2d  edit. ;  Id.  46,  55-67;  Hare  on  DIbcoy. 
28-31. 

3  Wigram  on  DiBcov.  62 -67, 2d  edit.;  Id.  142-157;  2  Daniell,  Ch. 
Pr.  121-131;  Hare  on  DisooT.  28-31;  Id.  34-36. 
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to  the  whole  discovery,  as  well  as  to  relief,  either  the 
plaintiff  in  the  particular  case  must  lose  the  equitable 
privilege  of  discovery,  or  some  special  rule  must  be 
adopted,  by  analogy,  in  order  to  preserve  to  him  that 
privilege.  If  a  plaintiff  comes  into  Equity  to  avoid  a 
legal  bar  upon  the  ground  of  some  alleged  equitable 
circumstances,  as  in  the  case  of  a  release,  the  defend* 
ant  is  not  permitted  to  avail  himself  of  his  legal  de- 
fence, so  as  to  exclude  the  plaintiff  from  a  discovery, 
as  to  the  alleged  equitable  circumstances.  He  may, 
indeed,  [dead  his  release ;  but  he  must,  in  his  plea, 
generally  deny  the  Equity  charged  in  the  Bill;  and 
must  also  accompany  his  plea  with  a  distinct  answer 
and  discovery,  as  to  every  equitable  circumstance  al- 
leged. In  such  a  case,  the  issue  tendered  by  his  plea 
is  not  the  fact  of  his  release  ;  for  that  fact  is  admitted 
by  the  Bill ;  but  the  issue  is  upon  the  equitable  matter 
charged.  Yet,  inasmuch  as  the  principles  of  a  Court 
of  Equity  entitle  the  plaintiff  to  a  discovery  from  the 
defendant  upon  the  matter  in  issue,  here  we  find,  that, 
notwithstanding  the  defendant  pledges  his  oath,  that 
there  is  no  truth  in  the  equitable  matter  charged,  he 
is,  nevertheless,  compelled  to  accompany  his  plea  by 
an  answer  and  discovery,  as  to  every  circumstance  al- 
leged, as  evidence  of  the  Equity.* 


1  Smiulert  v.  Kin^,  6  Madd.  R.  61;  S.  C.  cited  Thring  v.  Fxlgar,  3 
Sim.  Sl  Sta.  S79;  Hare  on  DiscoT.  28-31;  Clayton  v.  Earl  of  Win- 
cbebea,  3  Younge  &  Coll.  683 ;  Wigram  on  Discos.  63-67,  2d  edit. ; 
M.  149-167;  2  Daniell,  Ch.  Pr.  114-132.  This  explains  the  reason, 
why  no  moswer  occupies  a  pure  plea;  for  that  being  an  arennent  of 
matten  dehors  the  Bill,  it  is  innpossible,  that  it  can  be  required  by  any 
diaeoTery  of  those  matters.  It  would  not  be  responaiye  to  the  Bill.  Mr. 
Beamfls  (PI.  in  Eq.  33,  34),  alluding  to  the  same  subject,  says;  **  An 
answer  in  support  of  a  plea,  seems,  in  those  cases,  where  it  is  necessary, 
to  be  required  on  several  grounds :  First,  with  a  view  beneficial  to  the 
plaintifff  either  in  aid  of  proof,  and  in  order  to  give  him  an  opportunity 
of  obmting  tha  bar  to  be  set  up,  or,  in  other  woidt,  to  enable  him  to  ex- 
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§  674.  The  cases,  therefore,  in  which  an  answer  is 
required  by  way  of  discovery  to  accompany  the  plea, 
are  ;  (1.)  where  the  plaintiff  admits  by  his  Bill  the  ex- 
istence of  a  legal  bar,  but  charges  some  equitable  cir- 
cumstances to  avoid  its  effect;  (2.)  where  the  plaintiff 
does  not  admit  the  existence  of  any  legal  bar,  but 
charges  some  circumstances,  which  may  be  true,  and 
to  which  there  may  be  a  valid  ground  of  plea,  and  also 
charges  other  circumstances,  which  are  inconsistent 
with  the  substantial  validity  of  the  plea.^  In  the  first 
case,  the  defendant  may  insist,  by  way  of  plea,  upon 
the  legal  bar,  denying  the  circumstances,  which  would 
avoid  it;  and  he  must  accompany  the  plea  with  an 
answer,  making  a  discovery,  as  to  all  the  circumstances 
so  charged  in  the  Bill,  in  support  of  his  plea.'  In  the 
latter  case,  the  defendant  must  distinguish  those  facts, 
which,  if  true,  would  not  invalidate  or  disprove  his 
plea ;  and  plead  to  the  discovery  sought  with  regard  to 
them.  And  he  must  then  accompany  the  plea  with 
an  answer  to  the  facts,  and  to  those  only,  which,  if 
true,  would  disprove,  or  invalidate  his  plea,  and  to  all 
the  matters,  which  are  specially  alleged  as  evidence  of 
those  facts.* 

§  675.  The  first  case  may  be  easily  illustrated  by 


cept  to  the  traverse  of  the  facts  charged  in  the  Bill.  If  these  facts  were 
merely  denied  by  way  of  averment  in  the  plea,  as  the  plaintiff  could  not 
except  to  such  averment,  he  would  be  totally  precluded  from  objecting  to 
the  insufficiency  of  that  denial,  however  genera]  in  its  terms.  Secondly, 
with  a  view  beneficial  to  the  defendant,  in  order  to  give  him  an  opportu- 
nity of  excluding  intendments,  which  might  otherwise  be  made  against 
him  :  because  *  upon  argument  of  a  plea,  every  fact  stated  in  the  Bill, 
and  not  denied  by  answer  in  support  of  the  plea,  must  be  taken  to  be 
true.^  But  it  is  not,  perhaps,  quite  clear,  why  this  latter  object  might  not 
be  effected  in  most  instances  by  averments  simply." 

1  Hare  on  Discov.  30,  31 ;  2  Daniell,  Ch.  Pr.  113,  114. 

3  Hare  on  Discov.  31-34. 

3  Hare  on  Discov.  34-36  ;  Crow  v.  Tyrell,  2  Madd.  R.  400. 
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the  common  case  of  a  release,  charged  in  the  Bill  to 
have  been  obtained  by  fraud,  the  circumstances  where- 
of are  specially  charged.  In  such  a  case,  the  plea 
must  rely  on  the  release,  and  deny  the  fraud;  and  the 
accompanying  answer  must  also  make  discovery  as  to 
all  the  circumstances,  charged  as  proofs  of  the  same.* 
The  second  case  may  be  illustated  by  a  Bill  for  an  ac- 
count of  the  dealings  and  transaction  of  a  partnership, 
charging  a  partnership,  and  various  transactions  there- 
of. In  such  a  case,  if  the  defendant  pleads,  that  he  is 
not  a  partner,  the  plea  must  be  accompanied  with  an 
answer  and  a  discovery,  as  to  all  the  circumstances, 
specially  charged  as  evidence  of  the  partnership.' 


1  Hare  od  Discov.  32,  33;  Sanders  v.  King,  6  Madd.  61 ;  S.  C.  cited 
2  Sim.  &  Stu.  274. 

•  Hare  on  Discov.  34,  35  ;  Drew  v.  Drew,  2  Ves.  &  Beam.  159 ;  San- 
ders V.  King,  6  Madd.  61 ;  S  C.  cited  2  Sim.  &  Stu.  274.  Mr.  Hare  has 
folly  explained  these  two  classes  of  cases ;  and  I  gladly  refer  the  reader 
to  hb  able  exposition  of  them.  Hare  on  Discov.  p.  30  -  36.  I  have  con- 
tented myself  with  the  short  illustrations  in  the  text.  In  Sanders  v. 
King,  6  Madd.  61  ;  S.  C.  cited  2  Sim.  &  Stu.  274,  Sir  John  Leach  (V. 
C),  with  reference  to  a  plea  of  partnership,  afler  the  observations  quoted 
in  Ante,  §  673,  said;  **Thi8  practice  seems  to  afford  a  very  strong 
analogy  for  the  present  purpose.  There  the  defendant  affirms  upon  his 
oath,  that  there  is  no  equitable  matter  to  destroy  the  legal  bar  of  the  re- 
lease ;  yet  he  is  nevertheless  bound  to  accompany  his  plea  with  an  answer, 
and  diaoovery  as  to  every  circumstance  charged  as  evidence  of  that  Equity. 
Here  the  defendant  affirms  upon  his  oath,  that  there  is  no  partnership  *,  and, 
by  analogy  it  seems  to  follow,  that  he  is  nevertheless  bound  to  accompany 
bis  plea  with  an  answer,  and  a  discovery  as  to  every  circumstance  charged 
as  endence  of  the  partnership.  Adopting,  therefore,  this  analogy  for  the 
present  purpose,  it  furnishes  this  rule,  that  a  plea,  which  negatives  the 
plaintiiPs  title,  though  it  protects  a  defendant  generally  from  answer  and 
discovery,  as  to  the  auhjt'ct  of  the  suit,  does  not  protect  him  from  answer 
and  discovery,  as  to  such  matters  as  are  specially  charged  as  evidence  of 
the  plaintiff*s  title.  According  to  this  rule,  this  plea,  being  unaccompanied 
by  ao  answer  and  discovery,  as  to  the  circumstances  specially  charged  as 
evidence  of  the  partnership,  should  be  overruled ;  but,  being  a  new  case, 
the  defendant  must  be  at  liberty  to  amend  his  plea.'*  In  all  cases  of  this 
son,  it  is  important  for  the  plaintiff  in  his  Bill,  if  he  means  to  rely  on  cir- 
camttaocet  as  evidence  in  support  of  bis,  the  plaintiff*s,  title,  and  of  which 
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up  by  the  defendant.  The  defence  came  out  upon  a 
plea ;  and  the  replication  stated  the  matter  in  avoid- 
ance of  the  plea;  and  then  the  rejoinder  denied  the 
matter  in  the  replication ;  and  the  parties  were  then 
at  issue.  When,  for  example,  according  to  the  old 
practice,  a  plaintiff  by  his  Bill  stated  a  case  for  relief, 
if  there  had  been  a  former  decree  on  the  merits,  which 
he  sought  to  set  aside,  on  account  of  fraud  in  obtain- 
ing the  decree,  the  Bill  did  not,  in  any  manner  what- 
soever, allude  to  the  decree.  It  was  left  to  the  defend- 
ant to  plead  the  decree,  as  a  defence,  barring  the 
plaintiff's  right.  And  the  plaintiff  then,  by  his  repli- 
cation, would  reply,  that  the  decree  had  been  obtained 
by  fraud ;  by  which  the  plaintiff  would  admit,  that  the 
decree  was  a  bar,  if  not  capable  of  impeachment  on 
the  ground  of  fraud.  The  defendant  would,  by  his 
rejoinder,  avoid,  or  deny  the  charge  of  fraud,  and 
sustain  the  decree ;  and  then  the  issue  would  be  sim- 
jiy  on  the  fact  of  fraud.^  In  such  a  case,  it  is  mani- 
fest, that  no  answer,  on  the  part  of  the  defendant,  to 
the  charges  of  fraud  would  be  proper ;  for,  as  no  such 
charges  were  in  the  Bill,  no  discovery  would  be  sought, 
or  would  be  proper.  In  truth,  if  there  were  any  an- 
swer in  such  a  case,  it  would  overrule  the  plea.' 


*  Mitf.  Eq.  PI.  by  Jcremyt  243,  note  (c) ;  Bcamcs.  PL  in  Eq.  2-6. 

»  See  Gilb.  For.  Rom.  68.  59 ;  Mitf.  F^.  PI.  by  Jeremy,  299 ;  Bcames, 
PI.  in  Eq.  37,  38.  In  Mitf.  Kc\.  PI.  by  Jeremy,  299,  it  is  said;  ^'  A  tie- 
feodaot  may  ilto  support  his  plea  by  an  answer  touching  any  thing  not 
charged  by  the  Bill,  as  notice  of  a  title,  or  fraud  ;  for  by  such  an  answer 
DOthiog  ii  put  in  issue,  covered  by  the  plea  from  l>eing  put  in  issue,  aiid 
the  answer  can  only  be  used  to  support  or  disprove  the  pica.  But  if  a 
plea  is  coupled  with  an  answer  to  any  part  of  the  Bill,  covered  by  the 
plem,  and  which  consequently  the  defendant  by  the  plea  declines  to  answer, 
the  plea  will  upon  argument  be  overruled.**  For  the  former  portion,  he 
cited  Gilb.  For.  Rom.  58,  where  it  is  said  ;  **  But  you  may  answer  any 
thing,  which  is  not  charged  in  the  Bill,  in  subsidium  of  your  plea ;  as  you 
may  deny  notice  in  your  answer,  which  you  deny  alao  in  your  plea ;  be- 

EQ.  PL.  81 
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his  defence  became  indispensable  for  the  protection  of 
the  defendant ;  and  he  was  compelled  to  put  in  a  |)lea| 
which  was  in  part  both  a  plea  and  a  rejoinder.  That 
is,  he  was  obliged  to  plead  the  bar,  and  to  negative  the 
charges  and  circumstances,  which  sought  to  avoid  it. 
And  as  a  discovery  was  sought,  in  relation  to  tiiese 
very  matters  charged  in  avoidance,  he  was  also  com- 
pelled to  accompany  his  plea  with  an  answer,  fully 
discovering,  and  responding  to  these  matters.  Under 
such  circumstances,  the  objection,  JVon  potest  adduci 
excqdio  ejusdem  rei^  cujus  petitur  dissolution  did  not 
apply.  For  the  material  issue  between  the  parties  was 
not  the  bar  set  up  in  defence ;  but  it  was  the  facts  and 
charges  set  up  in  the  Bill  to  avoid  it.^  Nor  was  the 
plea,  under  such  circumstances,  liable  to  the  imputa- 
tion of  duplicity ;  for  it  contained  in  the  whole,  but 
one  single  defence.  And  the  answer  was  necessary  in 
support  of  the  plea ;  because  the  plaintiff  was  entitled 
to  the  discovery  of  the  facts  and  charges,  stated  in  his 
Bill,  in  avoidance  of  the  bar,  and  which  might  be  in- 
dispensable to  prove  his  case  at  the  hearing.^ 

^  679.  Having  thus  explained  the  origin,  if  not  hav- 
ing thus  vindicated  the  im{X)rtance  and  justice,  of  what,    / 


with  no  very  great  propriety,  is  called  a  plea  not  pure,  ^  ^-^ 
or  an  anomalous  plea,  let  us  now  proceed,  first,  to  the  ^  / 
consideration  of  the  alh^gations,  which  such  a  plea 
ought  to  contain,  or  to  omit ;  and  next,  to  the  con- 
sideration of  what  the  accom|)anying  answer  should 
also  contain,  or  should  omit ;  both  of  which  are  of  great 
practical  importance. 


1  Gilb.  For.  Rom.  55,  5r>;  Bayley  v.  Admins,  6  Vee.  595,596;  Coop- 
er, £q.  PI.  337,  228. 

*  See  Bevnes,  PI.  in  Eq.  2-6 ;  Bayley  v.  Adanui,  6  Vet.  597,  598 ; 
ADte,  §  671,  note;  £¥tM  v.  Hanw,  2  Vet.  U  Beam.  364. 
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Stances  do  not  exist,  the  bar  or  defence  is  admitted  by 
the  plaintiff  to  be  perfect.     If  they  do  exist,  the  de- 


other  wordB,  that  the  Court  would  be  bound  to  allow  the  plea,  although  there 
was  no  statement  in  the  answer  to  destroy  the  effect  of  the  allegation  in 
the  BiU,  introduced  for  the  purpose  of  meeting  and  displacing  the  antici- 
pated bar.     Now,  independently  of  authority,  and  having  been  occasion- 
ally engaged  in  cases  of  this  sort  for  upwards  of  thirty  years,  I  have 
always  considered  it  to  be  one  of  the  best  established  principles  of  plead- 
ing, that  this  could  not  be  done.     I  have  always  understood,  that  where  a 
BUI  contained  an  allegation,  which  would  meet  the  legal  bar,  the  defend- 
ant could  not  plead  the  legal  bar  without  negativing  that  allegation.   That 
applies  to  all  cases  of  this  kind,  —  to  pleas  of  the  statute  of  limitations, 
pleas  of  fraud,  and  so  forth.     Lord  Redesdale  lays  down  the  rule  very 
clearly.     Lord  Eldon  not  only  lays  it  down,  but  rests  his  decision  upon 
it  in  Bayley  v.  Adams,  6  Vcs.  586 ;    for  the  result  of  that  case  was,  as 
appears  from  the  marginal  note  and  his  Lordship^s  judgment,  that  the 
charges  in  the  Bill  were  not  sufficiently  answered,  and  the  question  was, 
whether,  under  those  circumstances,  the  plea  was,  or  was  not  to  be  al- 
lowed.   It  was  argued,  that,  if  the  charge,  introduced  for  the  purpose  of 
meeting  the  plea,  has  not  been  sufficiently  answered,  the  proper  course  is 
to  take  exceptions  to  the  answer.     That,  however,  is  not  so.     The  plain- 
tiff caonot  except  to  the  answer,  until  aAer  the  argument  on  the  validity 
of  the  plea;  for,  by  excepting  to  the  answer,  he  would  admit  the  validity 
of  the  plea.  (Red.  PI.  317,  4th  ed  )     The  reason  of  the  rule  is  not  very 
materia] ;  for  we  find  it  not  only  laid  down  by  Lord  Redesdale  and  Lord 
Eldoo,  bat  received  as  the  universal  rule  in  practice.     The  whole  ma- 
chinery of  pleading  in  Equity  is  somewhat  cumbrous,  and  not  quite  well 
redueed  to  principle.     At  the  same  time  we  must  recollect,  that  the 
pUtDtiff,  by  the  mode  of  pleading  he  has  adopted,  furnishes  himself  with 
a  special  replication  in  the  Bill,  if  ho  anticipates  tbe  defence  by  intro- 
dadiig  a  charge  which  would  meet  it.     If  the  defendant  had  pleaded 
the  statute,  the  plaintiff,  according  to  the  old  practice,  would  reply  the 
matter  here  stated  by  way  of  charge.     That  would  be  a  special  replica- 
tion, a  course  which  is  not  now  |>ennitted ;  but  the  plaintiff  does  that, 
which  is  equivalent  to  it,  by  framing  his  Bill  in  the  manner  ho  has  adopted 
here.     Now  the  defendant  cannot  plead  to  the  whole  of  such  a  Bill  as 
that ;  for  the  legal  bar  is  not  the  only  question  to  be  tried.     There  are 
two  questions ;  first,  whether  the  legal  bar  would  apply  ;  and,  secondly, 
if  it  would,  whether  it  is  not  defeated  by  the  circumstances  charged  in 
the  Bill  for  the  purpose  of  meeting  it.     Then  the  defendant  puts  in  the 
plem,  pleading  his  legal  bar ;  and  takes  issue  on  that  matter,  which  is  to 
deprire  the  legal  bar  of  its  effect.     The  Court  requires,  that  he  should 
meet  that  allegation  in  the  Bill,  which,  if  true,  would  show,  that  the  bar 
ought  not  to  prevail ;  otherwise  the  Court  would  be  deciding  upon  the 
legal  hu  without  the  advantage  of  the  plaintiff  *s  oath,  as  to  whether  there 
was  not  aometliiog  in  the  case,  which  would  make  that  legal  bar  inopera- 
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^681.    Secondly;  As  to  the  answer  in  support  of 
t  be  plea.    In  order  to  require,  or  even  to  justify,  such 


which  tho  bar  is  sou<?ht  to  be  avoided,  must  be  met  by  negative  aver- 
ments in  the  plea ;  because,  without  such  averments,  the  plea  would  ad- 
mit the  decree  to  have  been  obtained  by  fraud,  and  would  therefore  admit 
that  it  formed  no  bar.  When  issue  is  joined  upon  such  a  plea,  if  the 
decree  is  admitted  by  the  Rill,  the  only  subject,  upon  which  evidence  can 
be  given,  is  the  fact  of  fraud.  If  that  should  bo  proved,  it  would  open 
the  plea  on  the  hearing  of  the  cause ;  and  the  defendant  would  then  be 
put  to  answer  generally,  and  to  make  defence  to  the  Bill,  as  if  no  such 
decree  had  been  made.  The  object  of  the  plea  is  to  prevent  the  neces- 
sity of  entering  into  that  defence  by  trying  first  the  validity  of  the  decree. 
If  the  evidence  of  fraud  should  fail,  the  decree,  operating  as  a  bar,  would 
determine  the  suit,  as  fir  as  the  operation  of  the  decree  would  extend. 
It  has  also  been  objected,  that  a  plea  of  the  decree  is  a  plea  of  the  matter 
impeached  by  the  Bill.  But  the  frame  of  a  Bill  in  Equity  necessarily 
produces,  in  various  instances,  this  mode  of  pleading.  If  the  Bill  stated 
the  title,  under  which  the  plaintiff  claimed,  without  stating  the  decree,  by 
which  it  had  been  affected,  tho  defendant  might  have  pleaded  tlie  decree 
alone  in  bar.  If  the  Bill  stated  the  plaintifT^s  title,  and  also  stated  the 
decree,  and  alleged  no  fact  to  impeach  it ;  and  yet  sought  relief  founded 
on  the  title  concluded  by  it,  the  defendant  might  demur ;  because  upon 
the  itBioe  of  the  Bill  the  title  of  the  plaintiff  would  appear  to  be  so  con- 
cluded. But,  as  in  the  form  of  pleading  in  Equity,  the  Bill  may  state 
the  title  of  the  plaintitf,  and  at  the  same  time  state  the  decree,  by  which, 
if  not  impeached,  that  title  would  be  concluded,  and  then  avoid  the  oper- 
ation of  the  decree,  by  alleging,  that  it  had  been  obtained  by  fraud  ;  if 
the  defendant  could  not  take  the  judgment  of  the  Court  upon  the  con- 
clurireoess  of  the  decree  by  plea,  upon  which  the  matter,  by  which  that 
decree  was  impeached,  would  alone  be  an  issue,  he  must  enter  into  the 
■■me  defence,  (by  evidence,  as  well  as  by  answer,)  as  if  no  decree  had 
been  made ;  and  would  be  involved  in  all  the  expense  and  vexation  of  a 
second  litigation  on  the  subject  of  a  former  suit,  which  the  decree,  if  un- 
impeached,  had  concluded.  It  is  tlicrefore  permitted  to  him  to  avoid 
entering  into  the  general  question  of  the  plaintiff^s  title,  as  not  affected 
by  the  decree,  by  meeting  the  case  made  by  the  plaintiff,  which  can  alone 
give  him  a  right  to  call  for  that  defence,  namely,  the  fact  of  fraud  in  ob- 
taining the  decree.  Thin  has  been  permitted  to  be  done  in  the  only  way, 
in  which  it  can  be  done,  by  pleading  the  decree  with  averments,  denying 
the  frmad  alleged  ;  and  th(»8C  averments  being  the  only  matter  in  issue,  they 
■re  necessarily  of  the  %ery  substance  of  the  plea.  The  decree,  if  ob- 
tained by  fraud,  would  be  no  bar ;  and  nothing  can  be  in  issue  on  a  plea, 
but  that,  which  is  conUined  in  the  plea;  and  every  charge  in  the  Bill,  not 
negatived  by  the  plea,  is  taken  to  be  true  on  argoment  of  the  plea.  If, 
therefore,  the  decree  merely  were  pleaded  on  ergament  of  the  plea,  the 
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^681,  a.  But  if  the  Bill  should  contain  allegations, 
which,  if  true,  would  defeat  the  bar  set  up  by  the 
plea,  in  such  a  case  the  plea  cannot  be  pleaded  to  the 
discovery  prayed  by  the  Bill,  although  the  Bill  merely 
charges  in  general  terms,  that  the  defendant  has  in  his 
custody  or  power,  divers  books,  papers,  and  writings, 
by  which,  if  produced,  the  truth  of  the  several  matters 
aforesaid,  or  some  of  them,  would  appear.  For  in 
such  a  case  there  might  be  an  answer,  negativing  the 
existence  of  such  books,  papers,  and  writings ;  or  there 
might  be  a  discovery,  which,  when  made,  might  com- 
pletely prove  a  case,  which  would  displace  the  bar.^ 


453 ;  Hardman  v.  Ellames,  2  Mylne  &.  Keen,  743,  744  ;  Cooper,  Rq.  PI. 
998,999  ;  Mitf.  Eq.  PI.  by  Jeremy,  969-272 ;  Forbes  v.  Skelton,  8  Sim. 
R.  335. 

1  Clayton  v.  Earl  of  Winchelsea,  3  Younge  &  Coll.  683 ;  Lord  Por- 
tarlington  v.  Soulby,  6  Sim.  R.  356;  James  v.  Sadgrore,  1  Sim.  &  Stu. 
4;  Macgregor  v.  East  India  Company,  2  Sim.  R.  455.  This  last  case 
may  be  thought  to  involve  some  qualification  or  contradiction  of  the  doc- 
trine. But  perhaps,  correctly  considered,  it  is  reconcilable  with  it;  for 
the  Court  seemed  to  think,  that  the  Bill  contained  no  allegation,  that 
there  had  been  any  promise  within  six  years  to  pay  the  debt,  and  there- 
fore a  pure  plea  of  the  statute  of  limitations  was  proper ;  and  that  the 
general  language  of  the  Bill,  that  the  defendant  had  books,  papers,  &c., 
in  his  custody,  which  would  prove  the  allegations  in  the  Bill,  or  some  of 
them,  did  not  call  for  any  discovery,  which  would  avoid  the  bar.  Lord 
AUoger,  in  Clayton  v.  Earl  of  Winchelsea,  3  Younge  &  Coll.  683,  689, 
thought  the  case  of  Macgregor  v.  East  India  Company  incorrectly  decid- 
ed ;  and  that  a  plea  of  the  statute  of  limitations  was  not  maintainable  to 
a  Bill  of  Discovery.  But  this  must  be  understood  in  a  qualified  sense  ; 
for  if  none  of  the  facts  sought  to  l>c  discovered  would  avoid  the  bar,  then 
it  woald  seem,  that  the  plea  was  good.  But  his  Iiordship*8  opinion,  that 
the  general  allegations  in  the  Bill,  as  to  papers  and  documents,  &c.,  are 
■vfllcienl  to  require  a  discovery  by  answer,  seems  well  founded.  On  this 
ooetsion  his  Lordship  said ;  *'  It  appears  to  me,  that  the  question  in  this 
eaee  leste  on  a  simple  point.  In  determining  these  cases,  one  would  be 
dearoaSy  if  possible,  to  show,  that  the  pleadings  both  at  law  and  in 
Eqaity  were  reconcilable  with  common  sense ;  and  I  think,  that,  upon  a 
cmrefol  examination  of  the  principles,  on  which  they  rest,  they  will,  gen- 
eimlly  speaking,  be  found  to  be  so.  Now,  I  think,  that  the  distinction, 
whieh  may  eenre  to  reconcile  many  of  the  caeea  on  this  subject,  is  that, 
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Unless  the  defendant  is  distinctly  informed  by  the 
plaintiflf,  what  are  the  particular  matters  affecting  his 
title,  as  to  which  he  seeks  such  discovery,  the  de- 
fendant, not  knowing  what  he  is  expected  to  answer, 
is  not  to  answer  at  all.^ 


^  Thring  v.  Edgar,  3  Sim.  &  Stu.  274  ;  Pennington  v.  Beechey,  9 
Sim.  dt  Stu.  282;  Hare  on  Discov.  38,  39;  2  Daniell,  Ch.  Pr.  112  - 128. 
Bfr.  Hare  (on  Discor.  39,  40)  has  remarked  on  the  language  of  the  Court 
in  the  case  of  Thring  v.  Edgar,  2  Sim.  &  Stu.  274,  cited  in  the  text,  as 
follows ;  *'  The  form  of  expression  here  pointed  out,  it  would  seem,  must 
be  coofined  to  those  cases,  where  the  defendant  charges  a  particular  cir- 
cumstance in  support  of  his  title.  It  can  scarcely,  in  any  propriety  of 
language,  apply,  where  the  Bill,  having  averred  the  specific  facts,  upon 
which  the  title  is  founded,  charges  in  the  common  form,  applying  to 
books  and  papers,  that  by  them  the  truth  of  '  the  several  matters  afore- 
nid,  or  some  of  them,  would  appear ; '  and  merely  adding  to  that  gen- 
eral charge,  that  a  certain  fact  in  panicular  would  thereby  be  proved. 
For  example,  if  the  Bill  insisted  upon  a  certain  agreement,  and,  as  evi- 
dence thereof,  charged,  that  the  defendant  had  done  some  act,  manifesting 
his  eenee  of  the  existence  of  the  agreement,  the  words  in  question  may 
be  aptly  naed,  as  indicating  the  matter  to  be  discoTered  in  the  event  of 
tlie  defendant's  pleading  to  the  general  fact.  But  if  the  plaintiff  states 
his  ease,  as  he  may  do,  without  alleging  any  collateral  matter  as  evidence 
of  it,  he  may  still  entitle  himself  to  an  answer,  notwithstanding  the  plea, 
if  he  adds  to  the  usual  charge,  that  the  defendant  holds  papers  and  writ- 
ings, from  which  the  truth  of  the  several  matters  would  appear,  an  alle- 
gstioo,  that  thereby  in  particular  some  circumstance,  which  he  specifies, 
ineoosislent  with  the  anticipated  plea,  would  appear.  The  formal  words, 
adverted  to,  are  then  inappropriate.  The  object  of  the  charge  is,  to  com- 
pel an  admission,  upon  which  the  plaintiff  might  require  the  papers  to  be 
prodaeed.  The  papers  may  constitute  evidence  favorable  to  the  plaintiff; 
the  mere  possession  of  them  of  itself  proves  nothing."  See  Ante,  §  681, 
tf,  and  note  ;  Clayton  «.  Karl  of  Winchelsea,  3  Younge  U  Coll.  683,  688. 
Mr.  Jostice  Washington,  in  Sims  v,  Lyle,  4  Wash.  Cir.  C.  R.  303,  304, 
made  some  remarks  upon  the  nature  and  office  of  a  plea,  and  when  an 
answer  should  accompany  the  same,  which  deserve  to  be  cited  in  this 
place.  "  A  plea,  being  nothing  more  than  a  special  answer  to  the  Bill, 
setting  forth  and  relying  upon  some  one  fact,  or  a  number  of  facts,  tend- 
ing to  one  point,  sufficient  to  bar,  delay,  or  dismiss  the  suit,  it  would  be  a 
▼ice  in  the  ]dea  to  cover  any  other  parts  of  the  Bill,  than  such  as  concern 
the  penicalar  subject  of  the  bar  ;  iu  office  being  to  redoce  the  cause,  or 
some  part  of  it,  to  a  single  point,  and  thus  to  prevent  the  expense  and 
trooble  of  an  examination  at  large.  It  is  true,  that  all  (acu  essential  to 
render  the  plea  a  complete  defence  to  the  Bill,  so  Ikr  as  the  plea  extends, 
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pers,  which  would  prove,  not  merely  the  general  title, 
which  the  Bill  sets  out ;  but  which  would  prove  partic- 
ular facts,  which  contribute  to  establish  that  title,  there 
must  be  an  answer  accompanying  the  plea.^  So,  if 
the  Bill,  after  stating  a  general  fact,  should  formally 
allege,  as  evidence  of  that  fact,  that  certain  circum- 
stances had  occurred,  of  which  he  seeks  a  discovery, 
to  establish  that  general  fact,  there  must  be  an  an- 
swer, not  only  negativing  the  general  fact,  but  also  all 
the  circumstances,  which  the  Bill  so  alleges  as  evi- 
dence thereof.^ 

^  684.  Indeed,  the  doctrine  may  be  stated  in  a 
more  general  form.  If  there  is  any  charge  in  the 
Bill,  which  is  an  equitable  circumstance  in  favor  of 
the  plaintiff's  case  against  the  matter  pleaded,  such 
as  fraud,  or  notice  of  title,  that  charge  must  be  denied 
by  way  of  answer,  as  well  as  by  averment  in  the  plea. 
In  such  a  case,  the  answer  must  be  full  and  clear,  or 
it  will  not  be  effectual  to  support  the  plea ;  for  the 
Court  will  intend  the  matters  so  charged  against  the 
pleader,  unless  they  are  fully  and  clearly  denied.'  But 
if  they  are  in  substance  fully  and  clearly  denied,  it 
may  be  sufficient  to  support  the  plea,  although  all  the 
circumstances  charged  in  the  Bill  may  not  be  precisely 
answered.  Even  though  the  Court,  upon  argument  of 
the  plea,  may  hold  these  charges  sufficiently  denied  by 
the  answer  to  exclude  intendments  against  the  plead- 
er; yet  if  the  plaintiff  thinks  the  answer  to  any  of  them 


^  Hare  on  DiacoT.  37  ;  Ilardman  v.  Kllamea,  5  Sim.   R.  A47,  650; 
a  C.  9  Mylne  &  Keen,  742;  Ilarland  v.  Koierson,  8  Bligh,  (N.  .S.)  R. 


*  Han  on  DiscoT.  3S,  30;  Evana  r.  llarria,  3  Ves.  6l  Beam.  364; 
Bogardut  v.  Trinity  Church,  4  Pai^  R.  178;  Plumroer  9.  Maj,  1  Yea. 
496. 

'  Mitf.  Eq.  Pi.  by  Jeremy,  398, 990. 
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day,  and  to  have  excepted  securities  then  given  to  the 
defendant  for  the  balance  of  those  accounts,  which 
was  in  his  favor,  and  averred  only,  that  the  deed  had 
been  prepared  and  executed,  without  any  fraud  or  un- 
due practice  on  the  part  of  the  defendant,  was  over- 
ruled.^ The  consideration  for  the  instrument  was  the 
general  settlement  of  accounts ;  and  if  those  accounts 
were  liable  to  the  imputations  cast  upon  them  by  the 
Bill,  the  release  was  not  a  fair  transaction,  and  ought 
not  to  preclude  the  Court  from  decreeing  a  new  ac- 
count. The  plea,  therefore,  could  not  be  allowed 
to  cover  a  discovery  tending  to  impeach  those  ac- 
counts ;  and  the  fairness  of  the  setded  accounts  was 
not  put  in  issue  by  the  plea,  or  supported  by  an  an- 
swer, denying  the  imputations  charged  in  the  Bill.^ 

^  686.  Hence,  also,  it  is,  that,  in  every  case,  where 
an  answer  is  required  to  accompany  a  plea,  the  plea 
should  not  cover  the  whole  Bill.  But  it  should  cover 
so  much  of  the  Bill  only,  as  does  not  relate  to  the  dis- 
covery of  the  particular  facts,  to  which  the  plaintiff 
has  a  right  to  require  an  answer,  in  support  of  the 
plea.  If  it  covers  such  a  discovery,  it  will  be  bad  ; 
because  the  defendant  is  bound  to  make  that  dis- 
covery.* 

^  687.  Upon  this  ground,  where  a  Bill  was  brought 
by  an  acceptor  against  an  indorsee  of  a  bill  of  ex- 
change, to  have  it  delivered  up  to  be  cancelled,  as 
being  a  security  for  money  lost  at  play  to  the  drawer ; 
and  the  Bill  charged,  that  it  was  indorsed  to  the  de- 

1  Mitf.  Eq.  PI.  by  Jeremy,  269,  263 ;  Roche  v.  Morgell,  2  Sch.  Sl 
Lefr.  791 ;  Fbh  v.  Miller,  5  Paige,  R.  26;  BoltoD  v.  Gardner,  3  Paige, 
R.  973;  Parker  v.  Alcock,  1  Younge  Sl  Jerr.  439. 

•Ibid. 

'  Portarlington  v.  Soulby,  6  Sim.  R.  356;  DaTiea  v.  Daviea,  2  Keen, 
R.  638. 
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^  688.  On  the  other  hand,  great  care  must  be  taken 
not  to  extend  the  answer  beyond  the  facts  and  circum- 
stances, which  are  necessary  to  be  discovered  in  sup- 
port of  the  plea,  and  are  not  covered  by  the  plea  ;  for, 
if  a  plea  is  coupled  with  an  answer  to  any  part  of  the 
Bill,  covered  by  the  plea,  and  which,  by  the  plea,  the 
defendant  consequently  declines  to  answer,  the  plea 
will,  upon  argument,  be  overruled.*     The  same  princi- 


1  Mitf.  Eq.  PI.  by  Jeremy,  299,  319,  320;  Cotlington  v.  Fletcher, 
9  Atk.  165;  Gilb.  For.  Rom.  58;  Beames,  PI.  in  Eq.  36,  37,  38; 
Portarlington  v.  Soulby,  6  Sim.  R.  356;  S.  C.  7  Sim.  R.  28;  Hook  v. 
Donnao,  1  Sim.  &  Stu.  227;  Bolton  v.  Gardner,  3  Paige,  R.  273;  Fer- 
gnmm  v.  O'Hara,  1  Peters,  Cir.  R.  493 ;  Souzer  v.  De  Meyer,  2  Paige,  R. 
574 ;  Foley  v.  Hill,  3  Mylne  &  Craig,  475,  480,  481 ;  and  the  remarks 
of  Lord  Cottenham  in  Denya  v,  Locock,  3  Mylne  &  Craig,  235-237. 
There  are  great  difficulties  in  framing  pleas  which  require  answers  in 
support  of  them.  In  Chad  wick  v.  Broadwood,  3  Bearan,  R.  539,  Lord 
Langdale  said;  ''It is  further  objected  to  this  plea,  that  it  is  informal,  and 
that  it  does  not  accomplish  that,  which  is  rarely,  if  erer,  accomplished  by 
the  iiiiloo  of  a  plea  and  answer,  in  consequence  of  objections  arising  from 
the  aereral  rules  of  pleading.  The  rules  hsTe  been  agreed  upon  by  both 
allies ;  the  difficulty  is  in  acting  on  them  in  each  particular  case.  They 
may  be  stated  thus;  you  are  to  answer  every  thing  charged  in  the  Bill, 
which  if  true  would  displace  the  plea,  and  this  you  must  do  whether  the 
Bill  does  or  does  not  expressly  charge  those  matters  to  be  evidence  of 
the  &ets.  If  they  are  material  for  the  purpose  of  displacing  the  plea, 
they  are  to  be  answered  ;  but,  on  the  other  hand,  if  they  are  not  material 
for  that  purpose,  you  are  not  to  answer  them,  for  by  so  doing  you  over- 
rule yonr  plea.  Now,  in  this  case,  it  is  said,  that  the  defendant  has  either 
dooe  too  much  or  too  littlo ;  there  are  certain  receipts  and  acknowledg- 
neots  fov  rent,  which  are  stated  in  the  Bill  to  have  been  in  the  possession 
of  the  defendant,  and  to  be  evidence  of  the  matters  charged  in  the  Bill,  or 
soma  of  them ;  there  are  also  statements  in  the  Bill  of  the  payments  of 
rent,  for  which  these  are  the  receipts  and  the  acknowledgments.  The  de- 
fendant has  answered  as  to  the  receipts  and  acknowledgments,  but  he  has 
not  answered  as  to  the  payment  of  rent.  Now  it  is  said,  he  has  either 
answered  too  much  or  too  little ;  for,  if  he  was  bound  to  answer  as  to  the 
receipts  and  acknowledgments,  then  he  has  done  too  little,  because  he  has 
not  answered  as  to  the  payments.  On  the  other  band,  if  he  was  not 
boiind  to  answer  as  to  the  payments,  then  he  has  done  too  much,  because, 
in  that  case,  he  ought  not  to  have  answered  as  to  the  receipts  and  ac- 
knowkdgmenu.  Now,  the  distinction  which  has  been  drawn  by  Mr. 
GirdlMtooa  on  that  point  is  to  this  eflbct ;  ha  says  this  in  not  a  payment 
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^  689.  Care  should  also  be  taken  by  the  plaintiflf 
not  to  except  to  the  answer  in  support  of  a  plea,  if 


Dot  the  86080  io  which  the  Vioe-Chancellor  understood  the  rule  in 
Thring  V.  Eldgar ;  for  in  that  case,  the  answer,  by  which  the  plea  was 
held  to  be  vitiated,  applied  to  matter  expressly  excepted  out  of  the  opera- 
tioo  of  the  plea;  and,  therefore,  not,  at  all  events,  defacto^  or  in  terms, 
covered  by  it.  The  sense,  in  which  the  Vice-Chancellor  must  have  used 
the  expreaeion,  and  which  the  passage  cited  from  the  Forum  Roman um 
may  poasibly  be  supposed  to  point  at,  may  thus  be  stated.  General  rules 
of  law,  QDConnectcd  with  rules  oC  pleading,  determine,  what  discovery  a 
plaintiff  is  entitled  to.  If  a  plaintiff  seeks  to  obtain  discovery,  to  which, 
by  tboM  general  rules,  he  is  not  entitled,  the  defendant  may  submit  to  the 
Court  the  reasons,  upon  which  he  founds  his  right  to  be  protected  against 
the  discovery  sought.  A  plea  is  one  of  the  appointed  modes  of  making 
this  aubmission ;  and  the  question  of  substance,  which  every  plea  to  die- 
oovary  raises,  is,  whether  the  matter  of  the  plea  is  or  is  not  a  reason  in 
Jaw,  why  the  plaintiff  should  not  have  that  discovery,  which  he  seeks. 
Whatever  discovery  the  plea  would,  on  the  part  of  the  defendant,  bo  a 
leasoD  in  law  for  not  giving,  that  discovery  the  pliea  is  said  to  cover. 
Coafioiog  the  observations,  which  follow,  to  those  parts  of  the  Bill  which 
the  plea  thus  covers,  the  strictest  interpretation  of  which  the  rule  in  quee- 
tioQ  it  susceptible  is  this ;  that,  whatever  the  defendant  (who  pleads)  may, 
—  he  fmo/,  —  abstain  from  answering,  or  waive  the  benefit  of  his  plea  to 
discorery  altogether.  Further  than  this,  the  rule  of  pleading  referred  to 
caDOOt  poesibly  go.  There  is  no  authority,  so  far  as  the  author  has  been 
able  to  discover,  for  holding,  that  a  plea  is  vitiated  by  an  answer  merely, 
irreqwetive  of  the  matter,  to  which  such  answer  may  apply.  The  rule  is, 
not,  that  any  answer  overrules  a  plea ;  but  that  an  answer  to  that,  which 
the  plea  covers,  overrules  it.  The  admissibility  of  an  answer  in  subsidium 
of  a  plea,  excludes  the  argument,  which  would  carry  the  rule  beyond  this. 
It  moat,  therefore,  in  a  given  case,  be  determined,  what  the  plea  covers, 
before  the  effect  of  the  answer  upon  it  can  be  tried.  If  the  Bill  contains 
allegations,  which,  if  uncontro verted,  would  invalidate  the  plea,  these  (as 
already  ahown)  the  defendant  must  answer.  And,  in  the  absence  of  au- 
thority to  the  contrary,  it  seems  irresistibly  to  follow,  that  a  plea  can 
never  be  hart  by  a  discovery,  which  relates  exclusively  to  the  matter  of 
the  plea  itself.  That  discovery,  the  plea  can  never  cover ;  unless,  indeed, 
the  plea  in  fact  purports  to  cover  it ;  which,  however,  is  not  the  case  here 
aoppoaed."  Again  he  says;  **  How,  then,  it  may  be  asked,  is  a  plea  to 
be  flamed  in  a  case,  in  which  the  plea  does  not  exclude  all  right  to  discov- 
ery! A  full  answer  to  this  question  would  involve  the  investigation, 
whieh  the  writer  has  already  declined.  The  following  eoggestioos  are  all, 
that  he  ventures  now  to  offer  upon  the  sobject.  The  defendant  must,  of 
oomwy  b^gin  by  integrating  (as  into  a  separate  Bill)  thoae  parts  of  the 
Bill,  ihn  aaswtiB  to  whieh  ara  malarial  to  Iho  triii  of  liie  plea ;  for  th( 
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such  circumstances,  have  the  effect  of  allowing  the 
plea,  in  the  same  manner  as  a  replication  to  the  plea 
would  do.^  The  true  course,  in  such  a  case,  is  first  to 
set  down  the  plea  for  argument;  and  if  it  should  be 
held  good,  the  answer  may  then  be  excepted  to  for  in- 
sufficiency.* 

^  690.  Where  facts  appear  upon  an  answer  to  an 
original  Bill,  which  will  operate  to  avoid  the  defence 


termined,  what  the  plea  shall  leave  uncovered,  and  (as  a  consequence  of 
this)  what  it  shall  purport  to  cover,  the  defendant  must  actually  accom- 
pany the  plea  with  an  answer  as  to  all  those  uncovered  parts  of  the  Bill, 
the  answets  to  which  are  material  to  the  argument  of  the  plea.  Whether 
be  need  further,  before  the  argument,  answer  charges  in  the  Bill,  which 
aflect  only  the  truth  of  the  pica  (such  parts  being  uncovered  by  the  plea) 
is  considered  hereafter."  Mr.  Wigram,  in  his  second  edition,  has  added 
to  the  foregoing  remarks ;  but  they  do  not  essentially  change  the  struct- 
ure of  the  argument.  I  have  not,  therefore,  thought  it  necessary  to  vary 
the  original  quotation.  See  Wigram  on  Points  of  Discov.  §  219-224, 
p.  Ii6- 167,  8d  edit.  See  also  the  cases  cited,  of  Drew  «.  Drew,  2  Ves. 
Ii  Beam.  159;  Stone  «.  Yea,  Jac.  R.  426;  and  Lord  Cottenham's  re- 
marka  on  Thring  v.  Edgar,  2  Sim.  &.  Stu.  274,  in  the  case  of  Denys  v. 
Looock,  3  Mylne  &  Craig,  235  -  237. 

»  Cooper,  Eq.  PI.  233 ;  Mitf.  Eq.  PI.  by  Jeremy,  317 ;  Gilb.  P'or.  Rom. 
•6 ;  Beanies,  PI.  in  Eq.  37,  and  note  (4) ;  Wigram  on  Points  of  Discovery, 
179,  173,  177,  178,  1st  edit.;  Id.  146-157,  2d  edit.;  Foley  v.  IIUl,  3 
Myloe  ^  Craig,  475,  481,  482. 

*  Lord  Redeadale,  on  this  subject,  has  remarked ;  "  Where  a  defend- 
ant pleads  or  demurs  to  any  part  of  the  discovery  sought  by  a  Bill,  and 
aoewera  likewise ;  if  the  plaintiff  takes  exceptions  to  the  answer,  before 
the  plea  or  demurrer  has  been  argued,  he  admits  the  plea  or  demurrer 
to  be  good ;  for,  unless  he  admits  it  to  be  good,  it  is  impossible  to  deter- 
mine, whether  the  anawer  is  sufficient  or  not.  But,  if  the  plea  or  demur- 
rer ia  only  to  the  relief  prayed  by  the  Bill,  and  not  to  any  part  of  the 
diaeoTery,  the  plaintiff  may  take  exceptions  to  the  answer  before  the  plea 
or  demurrer  ia  argued.  If  a  plea  or  demurrer  ia  accompanied  by  an 
answer  to  any  part  of  the  Bill,  even  a  denial  of  combination  merely,  and 
the  plea  or  demurrer  is  overruled,  the  plaintiff  must  except  to  the  answer 
aa  inauiBcient.  But  if  a  plea  or  demurrer  is  filed  without  any  answer,  and 
k  orermled,  the  plaintiff  need  not  take  exceptions,  and  the  defendant  must 
answer  the  whole  Bill,  as  if  no  defence  had  been  made  to  it.**  Mitf.  Eq. 
PI.  by  Jeremy,  317.  See  Kuypera  v.  Dutch  Reformed  Church,  6  Paige, 
670. 


CH.  XIII.]  PLEAS.  663 

ing  of  the  cause.^  But  although  the  answer  may  be 
deemed  sufficient  to  support  the  plea  upon  argument, 
the  plaintiff*  may  except  to  the  answer,  if  he  conceives 
it  not  to  be  so  full  to  all  the  charges,  as  to  be  free 
from  exception ;  or,  by  amending  his  Bill,  he  may  re- 
quire an  answer  to  any  matter,  which  may  not  have 
been  so  extensively  stated,  or  interrogated  to,  as  the 
case  would  warrant ;  or  to  which  he  may  apprehend, 
that  the  answer,  although  full  in  terms,  may  have  been 
in  effect  evasive.^ 

^  692.  It  has  been  already  stated,  in  considering  the 
nature  of  demurrers,  that  a  demurrer  cannot  be  good 
in  part,  and  bad  in  part ;  although  one  cause  of  demur- 
rer assigned  may  be  good,  and  the  others  not.'  But 
the  same  principle  does  not,  as  has  been  elsewhere 
suggested,  apply  to  a  plea ;  for  a  plea  may  be  bad  in 
part,  and  not  in  the  whole.^  Thus,  for  example,  if  a 
|Jea  covers  too  much,  the  Court  will  allow  it  to  stand 
for  the  part,  which  it  properly  covers.* 

^  693.  But  a  plea,  like  a  demurrer,  may  be  either 
to  the  whole  Bill,  or  to  a  part  only  of  the  Bill.  If  it 
does  not  go  to  the  whole  Bill,  it  should  (as  we  have 
already  seen)  definitely  and  exactly  express,  to  what 
parts  it  does  extend.*  And  if  one  defence  is  made  by 
the  answer,  and  another  defence  by  the  plea,  the  plea 
will  be  ordered  to  stand  for  an  answer.     And,  indeed. 


>  Mitf.  Eq.  PL  by  Jeremy,  34 1,  245. 

•  Ibid. 

'  Aete,  f  443;  Cooper,  Eq.  P].  113,  115, 931 ;  Ilug^ins  «.  York  Build- 
ings Company,  3  Atk.  44  ;  Dormer  v.  Fortescue,  3  Aik.  284  ;  Mitf.  ¥U\. 
PI.  by  Jeremy,  214  and  notes ;  Reames,  PI.  in  Kq.  49. 

*  Cooper,  Eq.  PI.  231 ;  Duncalf  v.  Blake,  I  Atk.  53  ;  Huggins  v.  York 
BaiMinga  Company,  2  Atk.  44  ;  Ante,  §  443. 

*  Dormer  v.  Forteacue,  2  Atk.  284  ;  Beames,  PI.  in  Eq.  44, 45 ;  French 
V.  Sbotwell,  20  John.  R.  6(58;  S.  C.  5  John.  Ch.  R.  555;  Kirkpatrick  v. 
White,  4  Wash.  Cir.  R.  595. 

•  Ante,  4  059. 
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In  the  next  place  follows  the  substance  of  the  plea,  or 
matter  relied  upon,  as  an  objection  to  the  jurisdiction  of 
the  Court,  or  to  the  person  of  the  plaintiff  or  of  the 
defendant,  or  in  bar  of  the  suit,  together  with  such 
averments,  as  are  requisite  and  necessary  to  support  it. 
The  conclusion  of  the  plea  is  a  repetition,  that  the 
matters  so  offered  are  relied  upon,  as  an  objection  to 
the  jurisdiction,  or  to  the  person  of  the  plaintiff  or  of 
the  defendant,  or  in  bar  of  the  suit;  praying  the  judg- 
ment of  the  Court,  whether  the  defendant  ought  to  be 
compelled  to  make  any  further  or  other  answer  to  the 
Bill,  or  to  the  part  of  it,  to  which  the  plea  is  offered.* 


1  fieames,  PI.  in  £>}.  46,  47.  Mr.  Beames,  in  speaking  upon  the  sub- 
ject of  the  formal  conclusion  of  pleas,  says ;  **  It  may  not,  perhaps,  be  use- 
less to  obeenre,  that,  at  law,  pleas  to  the  jurisdiction  generally  conclude 
by  prajriog  judgment,  whether  the  Court  will  take  further  cognizance  of 
the  matter,  whilst  pleas  to  the  person  conclude,  either  by  praying  judg- 
ment, if  the  plaintiff  ought  to  be  answ^ered  his  Bill,  and  that  it  may  be 
qoaahad,  or  by  praying  judgment  of  the  Bill,  writ,  or  count,  (as  the  case 
may  be,)  and  that  the  same  may  be  quashed.  And  special  pleas  in  bar 
eoodude  by  praying  judgment,  if  the  plaintiff  ought  to  hare,  or  maintain 
hit  action.  I  have  endeavoured,  by  consulting  many  of  the  old  books  of 
practice,  to  ascertain,  whether  any  considerable  uniformity  or  precision 
prerailad  in  the  conclusion  of  pleas  in  Equity.  Some  of  the  old  forms  of 
pleas  to  the  jurisdiction  conclude,  by  praying  the  judgment  of  the  Court, 
whether  it  would  hold  plea  upon,  and  enforce  the  defendant  to  answer 
the  Bill  for  the  cause  aforesaid,  wherein  the  defendant  submits  to  the  order 
of  the  Coort ;  whilst  other  precedents,  with  less  precision,  demand  judg- 
ment of  the  Court,  whether  the  defendant  shall  be  compelled  to  make  any 
farther  answer.  The  form  of  pleas  in  I*>iuity  to  the  person  are  tolerably 
nniform  in  concluding,  by  praying  judgment  of  the  Court,  whether  the 
defendant  shall  be  compelled  to  make  any  farther  answer,  during  the  ex- 
istence of  the  disability  pleaded.  The  precedents  of  pleas  in  Equity  in 
bar  generally  conclude,  \^ith  pleading  the  matter  set  up  in  bar  of  the  dis- 
eofery  and  relief,  or  the  discovery,  &c.,  as  the  case  may  be,  and  usually 
demand  the  judgment  of  the  Court,  whether  the  defendants  ahall  be  com- 
pelled to  make  any  farther  answer  to  the  complainant's  Bill,  praying  to  be 
diamiSOTd  with  costs  :  a  prayer,  that  is  sometimes  added,  and  sometimes 
omitted.  But  pleas  in  bar,  according  to  the  old  hooka,  do  not  always  sute, 
that  the  matter  is  pleaded  ^  in  bar.'  If,  indeed,  there  be  any  point  of  form, 
in  which  pleas  of  all  descriptions  may  be  said,  with  respect  to  their  con- 
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the  defendant  does  not  thereby  waive  his  plea,  but 
wholly  relies  thereon.^  So,  where  the  plea  is  not  to 
the  whole  of  the  Bill,  but  only  to  a  part,  the  answer  is 
commenced  with  the  same  protestation  against  a  waiv- 
er of  the  plea,  and  with  a  declaration,  that  it  is  in- 
tended to  be  only  in  answer  to  the  rest  of  the  Bill, 
not  covered  by  the  plea.^ 

^  696.  A  plea  is  filed,  like  a  demurrer,  in  the  prop- 
er office ;  and  pleas  in  bar  of  matters  in  pais  must  be 
upon  oath  of  the  defendant.  But  pleas  to  the  jurisdic- 
tion of  the  Court,  or  to  the  disability  of  the  person  of 
the  plaintiff,  or  pleas  in  bar  of  any  matter  of  record,  or 
of  matters  recorded,  or  as  of  record,  in  the  Court  it- 
self, or  in  any  other  Court,  need  not  be  upon  oath.' 

^  697.  If  the  plaintiff  conceives  a  plea  to  be  defec- 
tive in  point  of  form,  or  of  substance,  he  may  take 
the  judgment  of  the  Court  upon  its  sufficiency.  And, 
if  the  defendant  is  anxious  to  have  the  point  determin- 
ed, he  may  also  take  the  same  proceeding.*     Upon 


tralor  in  the  Bill  mentioned ,  or  the  legal  representative  of  the  said  B., 
which  said  representative  or  representatives  ought  to  be  made  party  or 
partiM  to  the  complainant's  said  Bill,  as  this  defendant  is  advised.  All 
which  mstten  and  things  this  defendant  avers  to  be  true,  and  pleads  the 
nine  to  the  said  Bill,  and  humbly  demands  the  judgment  of  this  honora- 
ble Court;  and  humbly  prays  to  be  dismissed,  with  his  reasonable 
eoeta/'  Slc. 

»  Cooper,  Eq.  PI.  231 ;  Mitf.  Eq.  PI.  by  Jeremy,  300,  301.  The  for- 
mal begioniog  of  an  answer  accompanying  a  plea,  is  as  follows  :  —  *'  And 
this  defendant,  not  waiving  his  said  plea,  but  wholly  relying  and  insisting 
thereoo,  and  in  aid  and  support  thereof,  for  answer  to  the  residue  of  the 
eomplainant^a  Bill  not  herein  before  pleaded  unto,  or  so  much  thereof  as 
he,  this  defendant,  is  advised  is  in  any  case  material  or  necessary  for  him 
to  make  answer  to,  he  answereth,  and  saith,  that,**  &c.  Uc.  **  And  he 
denies  all  combination,**  &c.  dtc.  &c.  Vanheythuysen,  Elq.  DraAsman, 
440,449. 

*  Ibid. 

>  Mitf.  Eq.  PI.  by  Jeremy,  301  ;  Cooper,  Eq.  PI.  93i,  933. 

«Ihid. 
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tiflPs  title,  and  the  plaintiff  replied ;  it  was  determined, 
that  the  plea,  although  irregular,  had  been  admitted  by 
the  replication  to  be  good ;  and  that  the  fact  of  notice 
not  being  in  issue,  the  defendant,  proving  what  he 
had  pleaded,  was  entitled  to  have  the  Bid  dismissed.^ 

^  698.  If,  upon  argument,  the  benefit  of  a  plea  is 
saved  to  the  hearing,  it  is  considered,  that  so  far  as 
appears  to  the  Court,  it  may  be  a  defence ;  but  that 
there  may  be  matter  disclosed  in  evidence,  which 
would  avoid  it,  supposing  the  matter  pleaded  to  he 
strictly  true ;  and  the  Court,  therefore,  will  not  pre- 
clude the  question.' 

§  699.  When  a  plea  is  ordered  to  stand  for  an  an- 
swer, it  is  merely  determined,  that  it  contains  matter, 
which  may  be  a  defence,  or  part  of  a  defence ;  but 
that  it  is  not  a  full  defence ;  or,  that  it  has  been  infor- 
mally offered  by  way  of  plea  ;  or  that  it  has  not  been 
properly  supported  by  an  answer,  so  that  the  truth  of  it 
is  doubtful/  For,  if  a  plea  requires  an  answer  to  sup- 
port it,  upon  argument  of  the  plea  the  answer  may 
be  read  to  counterprove  the  plea ;  ^  and  if  the  defend- 


»  Mitf.  Eq.  PI.  by  Jeremy,  301  -  303  ;  Cooper,  Eq.  PI.  939,  933  ;  Har- 
mv.  Ingledew,  3  P.  Will.  04,  95;  Bogardus  «.  Trinity  Church,  4  Paige, 
R.  178. 

•  Mitf.  Eq.  PI.  by  Jeremy,  303 ;  Cooper,  Eq.  PI.  933.  Mr.  Cooper 
ham  ttftted  the  proposition  in  the  text  somewhat  more  at  large.  **  When,*' 
says  be,  **  the  benefit  of  the  plea  m  sared  to  the  hearing,  the  decision  of 
the  caoM  does  not  rest  upon  the  truth  of  the  matter  of  the  plea  ;  but  the 
plaiotiff  may  aToid  it  by  other  matter,  which  he  is  at  liberty  to  adduce. 
Bat  if  a  plea  is  ordered  to  stand  for  an  answer,  it  is  then  considered 
merely  aa  matter,  which  may  constitute  a  defence  io  whole  or  in  part, 
but  thai  it  is  not  a  full  defence,  eTen  though  the  plaintiff  should  not  pro- 
duce new  matter  to  obmte  it.  At  least,  the  discussion  of  the  question 
of  the  efficacy  is  not  precluded  by  such  an  order,  but  only  the  mode  of 
defeooe  has  been  determined  to  be  informal  and  improper.**  Gilb.  For. 
R4Nn.  04. 

s  Mitf.  Eq.  PI.  by  Jeremy,  303;  Orcutt «.  Onns,  3  Paige,  R.  4ftO. 

«  Ante,  ^  600. 
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8ub  sigilloj  the  truth  of  the  fact  pleaded  is  ascertained 
by  the  form  of  pleading ;  and  the  suit  is  consequently 
delayed,  until  the  disability  shall  be  removed ;  unless 
the  plaintiff  can  show,  that  the  plea  is  defective  in 
form  ;  or,  that  it  does  not  apply  to  the  particular  case ; 
and  for  these  purposes  he  may  have  the  plea  argued.* 
Pleas  of  a  former  decree,  or  of  another  suit  depending, 
are  generally  referred  to  a  Master  to  inquire  into  the 
fact ;  and  if  the  Master  reports  the  fact  true,  the  Bill 
stands  instantly  dismissed,  unless  the  Court  otherwise 
orders.  But  the  plaintiff  may  except  to  the  Master's 
report,  and  bring  on  the  matter  to  be  argued  before  the 
Court.  And  if  he  conceives  the  plea  to  be  defective, 
in  point  of  form,  or  otherwise,  independent  of  the 
mere  truth  of  the  fact  pleaded,  he  may  set  down  the 
plea  to  be  argued,  as  in  the  case  of  pleas  in  general.* 
^701.  Pleas  also  may  in  some  cases  be  amended  ; 
as  where  there  has  been  an  evident  slip  or  mistake, 
and  the  material  ground  of  defence  seems  to  the  Court 
to  be  good.  Yet  the  Court  always  expects  to  be  told 
precisely,  what  the  amendment  is  to  be,  and  how  the 
slip  happened,  before  it  will  allow  the  amendment  to 
take  place.  The  defendant  will  also  be  tied  down  to 
a  short  time  in  which  to  amend.'  And  in  a  case,  in 
which  a  plea  seemed  incapable  of  amendment,  the  de- 
fendant had  leave  to  withdraw  his  plea,  and  to  plead 
de  novo  in  a  fortnii^ht.*  Where  a  plea  is  clearly  good 
in  substance,  but  is  objectionable  in  point  of  form,  as 
not  concluding  either  in  Imr,  or  otherwise,  leave  will 
sometimes  be  given  to  amend  the  plea.^ 

»  Milf.  Eq.  PI.  by  Jeremy,  304,  305. 

«  Ibid. 

'  Cooper,  Eq.  PI.  i>3i ;  Newman  v.  Wallis,  2  Bro.  Ch.  R.  143,  147  ; 
Merrewether  V.  Mellish,  13  Ves.  435,430;  Mitf.  Fq,  PI.  by  Jeremy,  2S1, 
Dota;  Id.  394,  oote. 

«  Ibid.  &  Ibid. 
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Bill ;  in  like  manner  as  a  demurrer,  which  is  good  to 
the  relief,  is  held  to  be  good  to  the  discovery.*  If,  how- 
ever, instead  of  a  plea  to  the  relief  and  discovery  in 
such  a  case,  the  defendant  puts  in  a  plea  to  the  relief 
only,  he  professes  that  he  will  give  the  discovery,  and 
he  must  give  it.* 

^  705.  First,  then,  let  us  consider  those  pleas,  which 
coostitute  an  appropriate  defence  to  Bills  for  relief. 
These  may  be  divided  into  four  kinds.  (1.)  Pleas  to 
the  jurisdiction  ;  (2.)  Pleas  to  the  person  ;  (3.)  Pleas 
to  the  frame  or  form  of  the  Bill ;  (4.)  Pleas  in  bar  to 
the  Bill.' 

1  Ante,  ^  312  and  note,  §  545,  546;  Cooper,  £q.  PI.  117,  236. 

*  King  V.  Heming,  9  Sim.  R.  59. 

'  Mr.  Beames  (PI.  in  Eq.  53)  haa  propoaed  a  similar  classification. 
"  We  should  observe,*'  says  he,  **  that  pleas  in  Equity  have  generally 
been  classed  under  three  heads  ;  Ist,  to  the  jurisdiction  ;  2dly,  to  the  per- 
•on  of  the  plaintiff  or  defendant;  and  3dly,  in  bar :  whilst  pleas  at  law 
have  beeo  usually  arranged  under  five  heads ;  1st,  to  the  jurisdiction ; 
9dly,  to  the  person  of  the  plaintiff  or  defendant;  3dly,  to  the  count ;  4thly, 
to  the  writ ;  and  5thly,  in  bar,  or  to  the  action.  And,  as  each  subsequent 
plea  11  law  abandons  the  preceding  plea,  if  the  order  of  pleading  be  in- 
Terted,  the  defendant  loses  the  advantage  of  the  plea,  which  he  had  an 
anterior  right  to ;  for  ordine  placttandt  servato,  servaiur  et  jus.  It  is  not, 
perhapa,  absolutely  necessary  to  consider,  whether  there  are  any  pleas  in 
Equity,  which  correspond  in  strictness  with  pleas  to  the  count,  or  pleas  to 
the  writ,  or  whether  there  are  not  some  demurrers  in  Equity,  which  are 
analogouB  in  principle  to  such  pleas  at  law.  But  the  distribution  of  all 
pleaa  io  Equity  just  alluded  to,  is  certainly  not  correct ;  and  the  conse- 
qnenoe  of  that  distribution  has  been,  that  some  pleas  in  Equity,  which 
unqoealionably  could  not,  with  propriety,  be  described  as  Vailing  under 
either  of  these  three  heads,  have  been  thrust  into  one  or  other  of  them.  In 
the  preaent  work,  therefore,  although  the  three  heads,  under  which  pleas 
hare  beeo  generally  arranged,  will  be  adopted  as  classes  of  distribution, 
another,  or  fourth  class,  will  be  added  to  them,  namely,  of  pleas  not 
properly  falling  under  any  of  those  three  heads,  and  which,  for  the  sake 
of  diatioction,  may  be  termed  pleas  to  the  Dill.  And  as  auch  pleas  to  the 
Bin  are  both  analogous  and  equivalent  to  pleas  in  abatement  at  law,  they 
win  be  diecossed  aAor  pleas  to  the  person,  and  previoualy  to  pleas  in  bar 
to  the  relief.**  Lord  Redesdale  has  ineloded  the  two  last  classes  under 
the  heed  of  pleas  in  bar.  (Mitf.  Eq.  PI.  by  Jeremy,  219,  990.)  But  Mr. 
Betmee's  division  is  manifestlT  more  correct. 
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cum  habent  nee  evitari  possunt.^  Dilatory  exceptions 
were  those,  which  were  temporary  in  their  nature  and 
operation.  Temporales  atque  dilatoruB  suntj  qtUB  non 
semper  locum  habent ^  sed  evitari  possunt.^  But  the 
more  exact  division  of  exceptions  is  into  three  kinds ; 
(1.)  declinatory,  corresponding  to  our  pleas  to  the. ju- 
risdiction ;  (2.)  dilatory,  corresponding  to  our  pleas  to 
the  person ;  and  (3.)  peremptory,  corresponding  to  our 
pleas  in  bar;  Qiub  perimunt  jus  actoris.^  The  two 
former  were  always  put  in  before  the  suit  was  put  in 
contestation,  ante  litem  contestatam;  for  they  were  be- 
fore the  praetor,  as  reasons,  why  he  should  not  proceed 
in  the  cause  to  assign  judges  for  its  decision/ 

§  708.  All  declinatory  and  dilatory  pleas  in  Equity 
are  properly  pleas,  if  not  in  abatement,  at  least  in  the 
nature  of  pleas  in  abatement ;  and,  therefore,  in  gen- 
eral, the  objections,  founded  thereon,  must  be  taken 
ante  litem  contestatam  by  plea,  and  are  not  available  by 
way  of  answer,  or  at  the  hearing.*     And  it  has  been 


1  n»d.  1.  3;  Ante,  §650. 

'  Dig.  Lib.  44,  tit.  1,  1.  3.  In  the  Institutes  we  have  similar  defini- 
tions. Appellantur  autem  exceptiones  alue  perpetva  et  peremptorut ;  aluB 
tamforaUs  ei  dilatorut.  Perpttua  et  peremptorut^  iput  semper  agentibut 
ch$tani^  et  semper  rem^  de  qua  agitur^  perimunt.  Temporales^  atque  dilatorut 
sunt,  qua  ad  tempos  noceni,  et  temporis  dilationem  trUmunt.  Just.  Inst. 
Lib.  4.  Ut.  13,  §8-10. 

S  Gilb.  For.  Rom.  50,  53 ;  Voet  ad  Paud.  Lib.  44,  tit.  1,  §  4 ;  Beames, 
PI.  io  Eq.  50,  57. 

4  Gilb.  For.  Rom.  50,  53;  Pothier,  Pandect.  Lib.  44,  tit.  1,  note  (10), 
mnd  the  paaaages  there  cited. 

ft  See  Gilb.  For.  Rom.  50,  51,  53,  54 ;  Beam.  PI.  in  Eq.  55-57.  Mr. 
Beames,  (PI.  in  Elq.  57-60,)  speaking  of  pleas  in  Equity  of  a  declina- 
tory and  dilatory  nature,  says;  *'  In  the  Practical  Register,  a  plea  to 
tbe  person  is  called  a  plea  in  abatement  in  Equity  ;  on  which  it  has  been 
lemarked,  that  the  propriety  of  this  has  been  much  doubted,  referring  to 
the  passage  in  Mr.  Vesey's  Reports.  It  is  there  stated,  *  that  the  dis- 
tioctioo  between  pleas  in  abatement,  and  pleas  in  bar,  was  very  little 
kaowo ;  and  thai  Lord  Thurlow  had  said,  he  did  not  kaow,  what  a  plea 
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said,  that  pleas  of  these  several  kinds  may  be  succes- 
sively pleaded,  one  after  another,  in  their  proper  order; 


in  abatement  in  Elqaity  was.'    The  Practical  Register  certainly  uses  thA 
term  plea  in  abatement,  as  a  term  well  known  in  Equity ;  and  it  occurs  in 
a  number  of  other  books,  some  of  which  are  of  considerable  reputaUon. 
Lord  Hardwicke,  in  the  passages  we  have  just  quoted,  uses  it  as  familiar 
to  his  hearers.     The  Attorney-General,  in  the  anonymous  case  in  Moae- 
ly,  employs  it  in  a  similar  manner.     And,  what  is  more  remarkable.  Lord 
Thurlow  himself  repeatedly  uses  the  term  '  plea  in  abatement,'  in  con- 
tradistinction to  a  plea  in  bar,  in  the  cases  of  Newman  v.  Wallis,  and  Gnn 
V.  Prior,  and  acknowledges,  as  strongly  as  language  can  acknowledge, 
the  strong  lines  of  distinction  between  them.     It  has  been  said,  that  a 
plea  in  Equity  to  the  person  is  more  properly  in  the  nature  of  a  plea  in 
abatement.     It  is  not  necessary  to  discuss  this  distinction;  but  it  may 
merely  be  remarked,  that  Lord  Redesdale,  in  speaking  of  certain  pleas  to 
the  person,  describes  them,  not  as  pleas  in  the  nature  of  pleas  in  abate- 
ment, but  as  pleas  in  abatement  of  the  suit.     If  it  be  necessary  to  add  any 
thing  more  on  this  subject,  it  may  be  obserred,  that  in  a  woik  on  plead- 
ing at  law,  pleas  are  thus  described :  '  Pleas  are  of  two  sorts,  in  abate- 
ment and  in  bar ;  the  former  question  the  propriety  of  the  remedy,  or  le- 
gal sufficiency  of  the  process,  rather  than  deny  the  cause  of  action ;  the 
latter  dispute  the  very  cause  of  action  itself.'    It  is  impossible  to  read 
this  passage,  without  perceiving,  how  perfectly  applicable  it  is  to  pleas  in 
Equity,  and  how  strongly  appropriate,  as  marking  the  distinction  between 
pleas  to  the  jurisdiction,  to  the  person,  and  to  the  Bill,  and  pleas  in  bar. 
The  three  former  classes,  whilst  they  question  the  propriety  of  the  par- 
ticular remedy,  or  the  suit,  tacitly  concede  the  existence  of  a  cause  of 
suit.     But  the  latter  dispute  the  very  cause  of  suit  itself.     That  the  mere 
term,  plea  in  abatement,  as  contradistinguished  to  the  term,  plea  in  bar,  is 
not  of  that  familiar  phraseology  in  Courts  of  Equity,  or  in  books  relating 
to  their  pleadings,  as  it  is  at  law,  may  easily  be  conceded.     But  that,  sub- 
stantially speaking,  pleas  in  abatement  are  known  in  Equity,  as  well  as  at 
law,  cannot,  I  think,  successfully  be  disputed.     It  may  be  said,  that  at 
best,  this  is  a  mere  dbpute  about  terms ;  and  that  no  material  advantage 
in  the  elucidation  of  the  subject  can  be  derived  from  ascertaining,  whether 
pleas  in  abatement,  in  their  strict  sense,  or  pleas  in  the  nature  of  pleas  in 
abatement,  are  known  in  Equity.     Perhaps,  that  is  not  quite  so  clear. 
But  it  is  always  of  service  to  encourage  a  free  spirit  of  inquiry,  especially 
upon  the  subject  of  pleas  in  Equity,  concerning  which  so  much  still  re- 
mains to  be  elucidated,  that  it  may  be  said  of  them,  Mtuoima  pars  eomm^ 
qua  sdmuSy  est  minima  eorum,  qtuB  ignoramus.    Thirdly,  those  pleas  in 
Equity,  which  will  be  distinguished  in  the  present  work  by  the  term,  pleas 
to  the  Bill,  do  not  dispute  the  validity  of  the  right  made  the  subject  of  the 
suit;  nor  contend,  that  generally  the  Court  has  not  jurisdiction  over  it; 
nor  allege,  that  the  plaintiff  is  under  any  disability  to  sue ;  but  assert,  that 
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that  is  to  say,  first,  declinatory  pleas ;  secondly,  dila- 
tory pleas;  and,  thirdly,  pleas  in  bar.^  For,  it  has 
been  said,  that  although  no  man  shall  be  permitted  to 
plead  two  dilatories  at  several  times,  nor  several  bars ; 
because  he  may  plead  them  all  at  once ;  yet,  after  a 
plea  to  the  jurisdiction,  he  may  be  admitted  to  plead  in 
bar ;  because  it  is  consistent  with  those  pleas  to  plead 
in  bar  at  the  same  time.^ 

^  709.  In  the  consideration  of  demurrers  to  Bills  of 
Relief,  we  have  had  occasion  to  treat  of  most  of  the 
objections,  which  may  be  taken  as  a  defence  by  way 
of  plea,  whether  they  are  declinatory,  or  dilatory,  or 
peremptory.  It  has  been  remarked,  that  the  objections 
to  the  relief  sought  by  an  original  Bill,  which  can  Ire 
taken  advantage  of  by  way  of  plea,  are  nearly  the 
same  as  those,  which  may  be  the  object  of  demurrer. 
But  tbey  are  rather  more  numerous;  because  a  de- 
murrer can  extend  to  such  only  as  appear  on  the  face 
of  the  Bill  itself;  whereas  a  plea  generally  proceeds 
on  other  matter.'  Our  observations,  therefore,  upon 
the  various  kinds  of  pleas  will  generally  be  brief,  dwel- 
ling only  upon  those,  which  are  either  peculiar  to  this 


the  mit,  aa  it  appears  on  the  record,  ia  defectiTe  to  anawer  the  purposea  of 
joatioe,  or  ought  not  for  some  other  reason  to  proceed.  When  these  pleaa 
are  diaeiiaeed,  it  will  be  aeen,  that  they  are  athctly  analogoua  to  pleaa  in 
abatement  at  Uw,  and  correspond  to  the  etceptiones  dUatorut  of  the  civiJ- 
imne.*'    See  alao  Cooper,  £q.  PI.  236,  237. 

1  Poithier  (ubi  tujtra)  aaya ;  Dilatorut  (Excepiiones)  usque  ad  htrm  con- 
tettMiumem  duniasft  possuni  opponi. 

S  Cooper,  Eq.  PI.  226,  227,  237 ;  Ante,  §  647.  See  Saltua  v.  To- 
hiaa,  7  John.  Ch.  R.  214,  215.  Mr.  Beamea  doubts  the  propriety  of  the 
doetfiiie  in  this  paaaage,  and  thinks  its  true  meaning  indistinct.  Beamea, 
Pi.  in  Eq.  14,  15.  It  ia  certain,  that,  without  the  leaTe  of  the  Court, 
dovhle  pleaa  in  bar  are  noTer  allowed ;  although  the  practice  of  allowing 
tbem  by  the  Court  in  apeciai  casea,  aeema  now  established.  Kay  v.  Mar- 
abaU,  1  Keen,  R.  190,  107;  Ante,  (  657,  note;  Wyats,  Pr.  Reg.  325. 

'  Ustf.  Eq.  PI.  by  Jeremy,  820. 


678  EQUITY    PLEADINGS.  [CH«  XIV. 

mode  of  defence,  or  which  require  more  full  explana- 
tions, than  have  been  already  given.* 

^710.  First ;  As  to  pleeis  to  the  jurisdiction.  These 
may  be  arranged  under  four  heads;  (1.)  That  the 
subject-matter  of  the  Bill  is  not  within  the  cognizance 
of  any  municipal  Court  of  Justice.  (2.)  That  it  b  not 
within  the  jurisdiction  of  a  Court  of  Equity.  (3.) 
That  some  other  Court  of  Equity  is  invested  with  the 
proper  jurisdiction.  (4.)  That  some  other  Court  pos- 
sesses the  proper  jurisdiction. 

^711.  The  first  head  does  not  require  any  illustra- 
tion beyond  what  has  been  already  stated  under  the 
head  of  demurrers  upon  the  same  ground.^  Ordina- 
rily, indeed,  an  objection  of  this  sort  must  be  taken  by 
demurrer,  if  it  is  apparent  upon  the  face  of  the  Bill, 
and  it  cannot  be  taken  by  plea.^  But  if  the  Bill  should 
be  so  framed,  as  not  to  present  the  objection,  it  might 
doubtless  then  be  taken  by  plea.  But  in  such  a  case, 
the  plea  would,  properly  speaking,  be  a  plea  in  bar, 
and  not  technically  a  plea  to  the  jurisdiction ;  the  dis- 
tinguishing feature  of  the  latter  being,  that  it  points 
out  some  other  Court,  which  possesses  jurisdiction,  and 
does  not  deny  jurisdiction  to  all  municipal  Courts.* 

1  Ante,  §467-544. 

a  Ante,  ^468-472. 

3  Ante,  \  463,  647. 

*  Cooper,  Eq.  PI.  237  -  239 ;  Nabob  of  Arcot  v.  East  India  Company, 
3  Bro.  Ch.  R.  292 ;  S.  C.  1  Ves.  jr.  371.  In  this  case  a  plea  to  the  juris- 
diction was  put  in,  stating,  that  the  subject-matter  was  not  cognizable  in 
any  municipal  Court  of  Justice.  On  that  occasion.  Lord  Thurlow  said  ; 
"  In  a  general  view  of  the  plea,  it  is  perfectly  new.  It  is  stated  to  be  a 
plea  to  the  jurisdiction  of  the  Court.  But  it  differs  from  a  plea  to  the 
jurisdiction  in  all  the  particulars,  by  which  those  pleas  have  been  de- 
scribed ;  because  (as  it  has  been  truly  observed)  it  is  impossible  to  plead 
to  the  jurisdiction  of  any  particular  Court,  without  giving  another  remedy 
to  the  party  in  some  other  Court.  Now  this  plea  says,  expressly,  that 
the  party  has  no  remedy  in  any  Court  of  municipal  jurisdictioo  what- 
ever.   I  take  it,  therefore,  in  fact,  to  be  a  plea  in  bar ;  aa  if  it  had  been 
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^  712.  In  regard  to  the  second  head,  it  may  be 
stated,  that  the  general  objects  of  the  jurisdiction  of  a 
Court  of  Equity  have  been  already  discussed  in  the 
former  Commentaries  on  Equity  Jurisprudence;  and 
the  manner,  in  which  a  want  of  jurisdiction  is  to  be 
taken  advantage  of,  when  it  appears  on  the  face  of  the 
Bill,  has  also  been  fully  considered  in  the  chapter  on 
demurrers.'  When  the  want  of  jurisdiction  does  not 
appear  on  the  face  of  the  Bill,  it  seems  to  be  the  proper 
function  of  a  plea  to  bring  it  before  the  Court. 

^713.  A  case,  which  is  not  really  such  as  will  give 
a  Court  of  Equity  jurisdiction,  cannot  easily  be  so  dis- 
guised in  a  Bill  as  to  avoid  a  demurrer.  But  there 
may  be  instances  to  the  contrary ;  and  in  such  cases  it 
should  seem,  that  a  plea  of  the  matter  necessary  to 
show,  that  the  Court  has  not  jurisdiction  of  the  subject, 
although  perhaps  unavoidably,  in  some  degree,  a  nega- 
tive plea,  would  hold.^  Thus,  if  the  jurisdiction  were 
attempted  to  be  founded  on  the  loss  of  an  instrument, 

■aid,  £r  tah  facto  actio  non  oritur ;  as  if  it  had  been  gratuitous,  or  hon- 
orary, or  of  that  species  uf  contract,  upon  which  an  action  docs  not  arise. 
And  if  it  had  been  necessary,  from  the  form  of  the  Bill,  to  have  brought 
into  the  view  of  the  Court,  that  it  was  a  demand  of  that  description,  the 
plea  would  have  been  a  plea  in  bar  to  the  action.  And  here  the  whole  ar- 
gament  tends  to  the  same  end  ;  that,  considering  the  situation  of  the  par- 
ties, and  the  contract,  that  has  been  entered  into,  as  having  relation  to 
that  situation,  the  contracts  are  not  the  subject  of  an  action.  The  plea, 
therefore,  aa  I  take  it,  is  a  plea  in  bar,  not  a  plea  to  the  jurisdiction  of  a 
particular  Court,  but  of  all  Courts.  And  a  plea  to  the  jurisdiction  of  all 
Courts,  I  take  to  be  absurd,  and  repugnant  in  terms.  Even  if  the  Bill 
had  stated  all  the  case,  on  which  the  argument  on  the  side  of  the  defend- 
ant relies,  and  had  brought  it  to  be  that  species  of  treaty,  which  the  law 
ought,  for  some  reasons,  to  pronounce  impracticable  to  be  executed  by 
Courts  of  municipal  jurisdiction  ;  it  amounts  to  no  more  than  saying,  that, 
from  the  matter  of  the  action  itself,  Rx  tali  pacto,  non  oritur  actio.''  See 
Beaines,Pl.  in  Eq.  73,74. 

1  Ante,  §  473-486.  See  also  Beames,  PI.  in  Eq.  63-87;  Mitf.  Eq. 
PI.  by  Jeremy,  111-151. 

•  Mitf.  Eq.  PI.  by  Jeremy,  3)». 
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where,  if  the  defect,  arising  from  this  supposed  acci- 
dent, had  not  happened,  the  Courts  of  ordinary  juris- 
diction could  completely  decide  upon  the  subject ;  per- 
Kaps  a  plea,  showing  the  existence  of  the  instrument, 
and  that  it  was  in  the  power  of  the  plaintiff  to  obtain 
a  production  of  it,  ought  to  be  allowed,  although  in- 
stances of  this  sort  of  plea  may  not  occur  in  practice.^ 
For  it  seems  highly  unreasonable,  that  a  plaintiff,  by 
alleging  a  falsehood  in  his  Bill,  should  be  permitted  to 
involve  a  defendant  in  the  expense  of  a  suit  in  Equity, 
although  the  Bill  may  finally  be  dismissed  at  the  hear- 
ing of  the  cause,  if  the  defendant  answers  the  case 
made  by  it,  and  enters  into  his  defence  at  large.' 

§  714.  In  regard  to  the  third  head,  it  may  be  re- 
marked, that,  although  the  subject  of  a  suit  may  be 
within  the  jurisdiction  of  a  Court  of  Equity ;  yet  if  the 
Court  of  Equity,  in  which  the  soit  is  brought,  is  not 
the  proper  jurisdiction,  the  defendant  may  plead  the 
matter,  which  deprives  the  Court  of  jurisdiction,  and 
show  to  what  other  Court  the  jurisdiction  belongs ; 
and  upon  this  ground  he  may  demand  the  judgment  of 
the  Court,  whether  he  shall  be  compelled  to  answer 


1  Mitf.  Eq.  PI.  by  Jeremy,  222,  223;  Annitage  v.  Wadsworth,  1 
Madd.  R.  189,  195 ;  Cooper,  Eq.  PI.  238,  239.  Lord  Redesdale,  in  his 
text,  p.  223,  adds ;  *'  No  authority,  however,  occurs  to  support  such  a 
plea ;  and  as  there  is  little  disposition  in  the  Courts  of  Equity  to  counte- 
nance those  defences,  which  tend  to  prevent  the  progress  of  a  suit  to  a 
hearing  in  the  ordinary  way,  whatever  the  expense  of  the  proceeding  may 
be,  it  would  hardly  be  prudent  to  endeavour  thus  to  put  a  stop  to  an  attempt 
to  transfer  the  jurisdiction  of  a  suit  from  the  ordinary  Courts  to  a  Court 
of  Equity.  And,  indeed,  the  guard  put  upon  cases  of  this  kind,  by  re> 
quiring  the  affidavit  of  the  plaintiff  of  the  truth  of  the  matter,  which  he 
alleges  by  his  Bill,  to  support  the  jurisdiction  of  the  Court,  is  likely  to 
prevent  any  abuse  upon  this  head."  But  in  Armitage  v.  Wadsworth,  1 
Madd.  R.  195,  the  doctrine  of  Lord  Redesdale,  in  the  text,  was  recogniz- 
ed, and  applied  to  an  analogous  case. 

2  Ibid. 
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the  Bill.'  Pleas  of  this  nature  arise  in  England  prin- 
cipally, where  the  suit  is  brought  for  land  within  a 
County  Palatine ;  or  where  the  defendant  claims  the 
privilege  of  an  University,  or  other  particular  jurisdic- 
tion.' 

^  715.  Where  the  suit  is  brought  in  a  superior  Court 
of  general  Equity  jurisdiction,  nothing  will  be  intended 
to  be  out  of  its  jurisdiction,  except  what  is  shown  to 
be.  It  is  requisite,  therefore,  in  a  plea  to  the  jurisdic- 
tion of  the  Court  to  allege,  that  the  Court  has  not 
jurisdiction  of  the  subject,  and  to  show,  by  what  means 
it  is  deprived  of  jurisdiction.'  It  is  likewise  necessary 
to  show,  what  Court  has  jurisdiction.  If  the  plea  does 
not  properly  set  forth  these  particulars,  it  is  bad  in 
point  of  form.  In  point  of  substance,  it  is  necessary 
to  entitle  the  particular  jurisdiction  to  exclusive  cogni- 
zance of  the  suit,  that  it  should  be  able  to  give  a  com- 
plete remedy.*  A  plea,  therefore,  of  privilege  of  the 
University  of  Oxford,  to  a  Bill  for  a  specific  perform- 
ance of  an  agreement,  touching  lands  in  Middlesex, 
was  overruled ;  for  tlie  University  Court  could  not  give 
complete  relief.'     And  if  a  suit  is  instituted  against 


«  Milf.  Eq.  PI.  by  Jeremy,  223. 

«  Milf.  Eq.  PI.  by  J«remy.  223,  224;  Cooper,  Eq.  PI.  239,  240; 
Beame«,  PI.  Id  Vq.  79  -  87 ;  Ante,  §  486.  Mr.  Cooper  (Eq.  PI.  240)  says ; 
**  It  waa  formerly  the  rule,  that  a  defendant  could  not  demur,  because  the 
joriadiction  was  in  another  Court  uf  E<iuity  ;  for  a  demurrer  is  always  in 
bar,  and  goes  to  the  merits  of  the  case  ;  and  therefore  that  it  was  infor- 
mal and  improper  in  that  respect;  but  that  the  defendant  should  always 
plead  to  the  jurisdiction.  But  it  has  been  since  laid  down,  that  if  it  ap- 
pears on  the  face  of  the  Bill,  that  another  Court  of  Equity  has  the  proper 
jurisdiction,  the  defendant  may  demur ;  although  such  demurrers  are  rery 
Tare,  becanse  the  objection  can  hardly  sufficiently  appear  on  the  Bill,  and 
therefore  must  be  pleaded.** 

'  BCitf.  Eq.  PI.  by  Jeremy,  224,225. 

4  Ilnd. 

»  Dnd. 

EQ.  PL.  86 
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different  persons,  some  ot  whom  have  privilege,  and 
some  not ;  or  if  one  defendant  is  not  amenable  to  the 
particular  jurisdictioD ;  a  plea  will  not  hcdd.^  So,  if 
there  is  a  particular  jurisdiction,  and  yet  the  parties, 
who  are  to  litigate  any  question,  are  both  resident  with- 
in the  jurisdiction  of  the  Court  of  Chancery,  a  plea  to 
the  jurisdiction  will  not  be  sustained.'  Thus,  up(m  a 
Bill  concerning  a  mortgage  of  the  I^and  of  Sarke, 
both  the  mortgagor  and  the  mortgagee  residing  in  Eng- 
land, the  Court  of  Chancery  will  hold  jurisdiction  of 
the  cause :  for  a  Court  of  Equity  agit  in  personam.^ 
So,  where  the  Court  may  not  have  jurisdiction  to  give 
relief,  it  may  yet  entertain  a  Bill  for  a  discovery  in  aid 
of  the  Court,  which  can  give  relief,  if  the  same  dis- 
covery cannot  be  there  obtained ;  as  if  the  jurisdiction 
be  in  the  King  in  Council,  where  the  defendant  cannot 
be  compelled  to  answer  upon  oath.^ 

^716.  In  regard  to  the  fourth  head,  it  is  to  be  ob- 
served, that  Courts  of  Equity  have  no  jurisdiction, 
where  by  the  constitution  or  laws  of  the  country  the 
subject-matter  is  exclusively  appropriated  to  some  other 
Court  of  Justice,  or  to  some  other  special  tribunal. 
Thus,  for  example,  Courts  of  Equity  have  generally  no 
jurisdiction  in  cases,  which  ordinarily  belong  to  the 
jurisdiction  of  Courts  of  Common  Law ;  or  to  the  Ec- 
clesiastical Courts ;  or  to  the  Courts  of  Admiralty  or 
Prize.*  If  the  objection  is  apparent  on  the  Bill,  it  may 
be  taken  by  demurrer;  if  not  apparent,  it  may  be 
taken  by  plea.^ 


1  Mitf.  Eq.  PL  by  Jeremy,  224,  225. 
«  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  224,  225  ;  Beunes,  PI.  in  Eq,  88,  82,  9!  - 
94  ;  Cooper,  Eq.  PI.  241-243  ;  Ante,  ^  487,  488. 

4  Ibid. 

*  Beames,  PL  in  Eq.  76-78  ;  Ante,  §  490-492. 
«  Ante,  §  711. 


CH«.Xiy.]  PLEAS    TO   RELIEF.  683 

717.  So,  Courts  of  Equity  have  no  jurisdiction, 
where  the  subject-matter  in  dispute  is  chambers  in  an 
Inn  of  Court,  the  jurisdiction  being  in  the  Benchers.^ 
But  although  the  property  in  chambers  in  an  Inn  of 
Court  cannot  be  made  the  subject  of  a  suit  in  the 
Court  of  Chancery,  or  indeed  in  any  Court;  yet  a 
plea  to  the  jurisdiction  in  such  case  will  be  good ;  be- 
cause the  proper  jurisdiction  can  be  pointed  out  by  the 
plea.  Thus,  where  a  Bill  was  filed  for  the  specific  per- 
formance of  an  agreement  stated  in  the  Bill,  relative 
to  the  renewal  of  a  grant  of  chambers  in  Gray's  Inn ; 
a  plea,  that  Gray's  Inn  is  a  voluntary  society,  governed 
by  Benchers,  subject  to  an  appeal  to  the  judges,  was, 
upon  argument,  held  a  good  plea,  and  allowed  accord- 
ingly; although  it  was  admitted,  that  there  was  no  in- 
stance of  any  of  the  Courts  exercising  jurisdiction  over 
the  property  or  discipline  of  the  Inns  of  Court.* 

^718.  Similar  to  a  plea  to  the  jurisdiction  is  the 
case  of  a  plea  to  an  information,  charging  an  undue 
election  of  a  fellow  of  a  college  in  one  of  the  Univer- 
sities, "  That  by  the  statutes  the  visiter  of  the  college 
ought  to  determine  all  controversies  concerning  elec- 
tions of  fellows,  and  that  such  controversies  ought  not 
to  be  determined  elsewhere."^  But  the  extent  of  the 
visiter's  authority  must  be  averred,  and  it  must  also  be 
averred,  that  he  is  able  to  do  complete  justice.  And 
where  there  is  a  trust  created,  the  visiter  having  no 

*  Beames,  PI.  in  Eq.  78. 

>  Cooper,  Eq.  PI.  238.  A  plea  of  this  sort,  actually  put  in  by  the 
Benehera  of  Gray*8  Inn,  and  allowed  by  Lord  Thurlow  in  Cunningham  v. 
Bragg,  9  Bro.  Ch.  R.  241,  will  be  found  at  large  in  Mr.  Beaiiiea*8  PI.  in 
Eq.  Appendix,  p.  321-328. 

*  Milf.  Eq.  PI.  by  Jcn»my,  225,  226;  Beames,  PI.  in  Eq.  05;  Attor- 
ney-General V.  Talbot,  I  Vcs.  78 ;  S.  C.  3  Atk.  662 ;  Cooper,  Eq.  PI. 
840,241. 
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power  to  compel  performance  of  the  trust,  relief  must 
be  had  in  the  King's  Courts  of  general  jurisdiction.^ 

^719.  Upon  similar  grounds,  if  one  of  two  plaintiflb 
has  no  interest  in  the  subject-matter  of  the  suit,  the 
objection  may  be  taken  by  plea ;  and  such  a  misjoinder 
will  be  a  good  defence  to  the  whole  suit.'   . 

^  720.  In  cases  of  a  Bill  brought  in  a  Court  of 
Equity  of  a  limited  jurisdiction,  as  to  persons,  or  as  to 
subject-matter,  if  the  Bill  should  allege  all  the  neces- 
sary facts  to  establish  and  support  that  jurisdiction,  the 
defendant  may  also  negative  the  existence  of  those 
facts  by  a  plea  to  the  jurisdiction.  Courts  of  Eqiuty 
jurisdiction  of  a  limited  nature  are  not  infrequent  in 
those  States  in  America,  which  have  not  established  a 
general  jurisdiction.^  Thus,  for  example,  in  Massa- 
chusetts, Equity  jurisdiction  is  given  to  the  Supreme 
Court  of  the  State  in  cases  of  partnership.  In  case  of 
a  suit  brought  in  that  Court  by  one  asserted  partner 
against  another,  alleging  the  partnership,  there  can  be 
no  doubt,  that  it  would  be  a  good  plea  to  the  jurisdic- 
tion to  negative  the  partnership.     But  how  far,  in  such 

1  Ibid. 

3  Makepeace  v.  Haythorne,  4  Russ.  R.  244. 

3  This  is  true,  for  example,  in  Massachusetts,  and  New  Hampshire,  and 
Maine,  and  PenDsylvania.  Quaere,  whether  such  an  exception  ought  not 
to  be  taken  by  plea ;  or  whether  it  can  be  insisted  on  in  a  general  answer ; 
since  such  an  answer  would  seem  to  admit  the  jurisdiction  ?  Lord  Hard- 
wicke's  doctrine,  in  Green  v.  Rutherforth,  1  Ves.  371,  seems  the  other 
way.  But  that  doctrine  was  applied,  not  to  a  superior  Court,  but  to 
Courts  of  a  private,  particular,  and  limited  jurisdiction.  Even  with  this 
restriction,  Mr.  Beames  doubts  its  correctness.  Beames,  PI.  in  Eq.  96,  and 
cases  there  cited.  The  Supreme  Court  of  the  United  States  have  made 
a  distinction  between  superior  Courts  of  limited  jurisdiction  and  inferior 
Courts  of  limited  jurisdiction ;  affirming  the  judgments  of  the  former  not 
to  be  nullities,  even  if  jurisdiction  is  not  apparent  on  their  proceedings. 
Kemp's  Lessee  v.  Kennedy,  5  Cranch,  173 ;  Turner's  Administrator  v. 
Bank  of  North  America,  4  Dall.  R.  8. 
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a  case,  an  answer  in  support  of  the  plea  would  be 
necessary  or  proper,  must  depend  upon  the  structure  of 
the  Bill,  and  the  peculiar  local  jurisprudence. 

^  721.  Bills  in  Equity  in  the  Courts  of  the  United 
States  present  an  illustration  of  a  somewhat  different 
nature,  fiy  the  constitution  and  laws  of  the  United 
States,  the  Circuit  Courts  are  invested  with  genera! 
Equity  jurisdiction  in  cases  between  citizens  of  difler- 
ent  States  ;  but  ordinarily  they  have  no  such  jurisdic- 
tion in  cases  between  citizens  of  the  same  State.^  In 
cases,  therefore,  where  Bills  in  Equity  are  brought  in 
the  Circuit  Courts,  founded  upon  the  supposed  differ- 
ent citizenship  of  the  parties,  the  citizenship  of  each 
party,  as  plaintiff  and  as  defendant,  must  be  distinct- 
ly alleged  in  the  Bill ;  otherwise  the  Bill  will  be  dis- 
missed for  want  of  jurisdiction.  And  the  exception 
may  be  taken  advantage  of  by  demurrer,  or  by  Ino- 
tion.'  But  if,  upon  the  record,  there  are  distinct  aver- 
ments of  the  citizenship  of  the  plaintiff,  and  of  that  of 
the  defendant ;  so  that  upon  the  face  of  the  Bill  the 
jurisdiction  attaches;  the  defendant,  if  he  means  to 
contest  the  alleged  citizenship,  must  do  it  by  a  plea  to 
the  jurisdiction.  For  he  is  not  at  liberty  to  put  the 
citizenship  in  issue  by  a  general  answer ;  as  such  an 
answer  admits  the  jurisdiction  of  the  Court  to  inquire 
into  the  general  merits  of  the  suit,  and  puts  them  in 
issue.' 


^  Ante,  ^  402.  There  arc  some  exceptions  ;  such  as  cases  in  Equity 
under  the  patent  laws,  and  the  copy-right  laws,  and  other  cases  of  a  pe- 
caliar  natare. 

S  See  Bingham  v.  Cabot,  3  Dall.  R.  3B2 ;  Turner's  Administrator  v. 
Emille,  4  Dall.  R.  7  ;  Tumer^s  Administrator  v.  Bank  of  North  America, 
4  Dall.  R.  8 ;  Abercrombie  v.  Dupuis,  I  Cranch,  R.  343 ;  SuIliTan  v.  Ful- 
ton Steamboat  Company,  6  Wheat.  R.  450;  Caprom  v.  Van  Noorden, 
9  Cranch,  R.  136 ;  Strawbridge  «.  Curtis,  3  Cranch,  R.  867 ;  Ante,  §  493. 

'  LiTingaton  v.  Story,  U  Peters,  R.  351,  303;  Dodge  v.  Perkins,  4 
Mmoo,  R.  435. 
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^  722.  Secondly ;  Pleas  to  the  person.  Pleas  to 
the  person  do  not  (as  has  been  already  obserred)  neces- 
sarily dispute  the  validity  of  the  rights,  which  are  made 
the  subject  of  the  claim ;  but  they  object  to  the  ability 
of  the  parties  to  sue,  or  to  be  sued.^  They  are  of  two 
kinds:  (1.)  Pleas  to  the  person  of  the  plaintiff;  and 
(2.)  Pleas  to  the  person  of  the  defendant.  In  the 
former  kind,  the  following  pleas  are  usually  included, 
viz.:  (1.)  of  outlawry  ;  (2.)  of  excommunication  ; 
(3.)  of  Popish  recusant  convict;  (4.)  of  attainder; 
(5.)  of  alienage;  (6.)  of  infancy ;  (7.)  of  coverture; 
(8.)  of  idiocy  or  lunacy;  (9.)  of  bankruptcy  or  in- 
solvency ;  (10.)  of  the  want  of  the  character,  in  which 
the  plaintiff  sues.  Of  the  latter  kind  is  the  plea,  that 
the  defendant  does  not  possess  the  character,  in  which 
he  is  sued ;  such,  for  example,  as  that  the  defendant 
is  not  difeme  sole,  or  not  heir,  or  executor,  or  adminb- 
trator,  &c. ;  in  which  character  alone  the  suit  is  main- 
tainable against  the  defendant.'  Every  plea  of  either 
of  these  kinds  is  in  the  nature  of  a  plea  in  abate- 
ment.* 

^  723.  The  three  first  of  the  pleas  to  the  person  of 
the  plaintiff  are  generally  unknown  in  America,  and 
of  very  rare  occurrance  in  England  in  modem  times; 
and  it  seems  wholly  unnecessary  to  dwell  on  them  in 
this  place.*  The  fourth,  a  plea  of  attainder,  is  also  of 
rare  occurrence  ;  and  (as  has   been  remarked)  a  plea 


1  Beames,  PI.  in  Eq.  99;  Ante,  §  493,  494. 

2  Beames,  PI.  in  Eq.  99-132 ;  Cooper,  Eq.  PI.  243 ;  Ante,  ^  493- 
496;  Id.  §  51,  56,  57,  61,  64,  67,  68. 

3  Mitf.  Eq.  PI.  by  Jeremy,  224  ;  Cooper,  Eq.  PI.  242-250. 

*  Wyalt,  Pr.  Reg.  326,  327 ;  Gilb.  For.  Rom.  53,  54 ;  Cooper,  Eq. 
PI.  243-245.  The  nature,  and  the  form,  and  the  proceedings  belonging 
to  these  pleas,  will  be  found  stated  in  Mitf.  Eq.  PI.  by  Jeremy,  296-229  ; 
Beames,  PI.  in  Eq.  100-109  ;  Cooper,  Eq.  PI.  243-245. 


CH.  XIV.]  PLEAS    TO   RELIEF.  687 

of  this  sort  in  Equity  would  probably  be  construed 
with  the  same  strictness,  as  the  like  plea  is  at  law.^ 
Thus,  where  to  a  Bill  for  an  account  of  personal  es- 
tate, the  defendant  pleaded  a  stated  account  and  con- 
viction of  manslaughter ;  and  the  plea  stated,  that  in 
October,  1728,  in  Galloway,  A.  gave  a  mortal  wound 
to  B.,  of  which  he  languished  and  died,  (but  did  not 
say  in  what  part  B.  received  the  wound)  ;  that  it  was 
tried  at  the  assizes  of  Galloway,  (but  did  not  say, 
that  the  persons,  who  tried  it,  had  a  commission  of 
gaol  delivery,  or  that  they  were  justices  of  oyer  and 
terminer) ;  the  Court  held  the  plea  to  be  insufficient, 
and  overruled  it.  The  reasons  assigned  were,  that  in 
the  plea  the  jurisdiction  ought  to  have  been  set  forth, 
and  that  the  judges  had  a  right  to  try  the  cause  ;  for, 
otherwise,  it  will  not  be  strong  enough  to  forfeit  per- 
sonal estate.  And  things  of  this  kind  cannot  be  taken 
to  a  common  intent ;  but  the  plea  must  be  judged  of 
with  the  same  strictness,  as  if  it  was  a  plea  at  Com- 
mon Law.' 

^  724.  The  fifth  plea  is  alienage  of  the  plaintiflf. 
This  of  course  is  generally  inapplicable,  unless  the 
suit  respects  lands,  or  the  plaintiff  is  an  alien  enemy ; 
for  an  alien,  who  is  not  an  alien  enemy,  is  under  no 
disability  to  sue  for  any  personal  demand  in  a  Court  of 
Equity.  There  are,  indeed,  some  circumstances,  un- 
der which  even  an  alien  enemy  is  permited  to  sue ; 
as,  where  he  is  here  under  the  license,  protection,  and 
safe-conduct  of  the  Government.^ 


1  Mitf.  Eq.  PI.  by  Jeremy,  229,  233;  Cooper,  Eq.  PI.  345,  346; 
Beanes,  PI.  in  Eq.  109-111. 

S  Cooper,  Eq.  PI.  245, 216  ;  Burk  r.  Brown,  2  Atk.  390. 

'  Mitf.  Eq.  PI.  by  Jeremy,  229;  Cooper,  Eq.  PI.  246,  247;  Beannet, 
PI.  in  Eq.  119-  115  ;  Ante,§  51-56;  Wyatt,  Pr.  Reg.  327.  The  fol- 
lowinf  §oma  of  a  plem  of  an  alien  enemy  is  giren  in  Beames,  PI.  in  Eq. 
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times  classed  among  pleas  in  abatement  to  the  per- 
son.^ But,  as  it  is  in  effect  a  plea,  that  the  plaintifT 
has  no  title,  or  that  the  title,  which  he  had,  has  been 
transferred  to  others,  it  seems,  so  far  as  the  plaintiff  is 
concerned,  to  be  a  plea  in  bar.  But  it  is  so  no  farther 
than  he  is  concerned  ;  because  it  does  not  deny  the 
right  to  sue,  as  existing  in  another  person,  nor  dispute 
the  validity  of  the  rights,  which  are  made  the  subject 
of  the  existing  suit.^  It  seems,  that  in  a  plea  of  bank- 
ruptcy all  the  facts  and  circumstances,  which  are 
necessary  to  establish  the  sufficiency  of  the  proceed- 
ings in  bankruptcy,  and  to  show  the  party  to  be  law- 
fully declared  a  bankrupt,  must  be  specially  set  forth. 
It  is  not  enough,  in  a  plea  of  this  sort,  to  allege,  that 
a  commission  of  bankruptcy  was  duly  issued  against 
the  plaintiff,  under  which  he  was  duly  found  and  de- 
clared a  bankrupt.'  It  seems,  however,  not  to  be  ab- 
solutely necessary,  that  the  defendant  should,  in  his 
plea  of  the  bankruptcy  of  the  plaintiff,  allege  all  the 
necessary  successive  facts  positively,  or  as  within  his 
own  knowledge.  But  he  may  allege,  that  he  has  been 
informed,  and  believes,  that  the  plaintiff  has  become 
bankrupt,  and  then  to  state  the  facts  in  succession  upon 


the  cases  there  cited ;  2  Daiiiell,  Ch.  Pr.  101,  102  ;  Kirkman  v.  Andrews, 
4  BeaTan,  R.  554. 

1  Cooper,  E(].  PI.  248.  Mr.  Dearoes  says,  that  I^rd  Redesdale  places 
this  plea  ander  the  head  of  pleas  in  abatenaent.  neames,  PI.  in  Eq.  V20. 
I  do  not  find  this  to  be  correct.  Lord  Redesdale  apparently  places  it  as 
a  plea  in  bar  under  hif«  fifth  heail ;  viz.  that  the  plaintiflf  has  no  interest  in 
the  subject,  or  no  rif^ht  to  institute  a  suit  concerning  it.  Mitf.  Eq.  PI.  by 
Jeremy,  820,  221,  231,  232.  Mr.  Cooper  arranges  it  under  the  head  of 
pleas  to  the  person.  It  seems,  that  a  plea  of  bankruptcy  of  ^the  plaintiff* 
must  be  put  in  on  oath.  Joseph  v.  Tuckey,  2  Cox,  R.  44 ;  Mitf.  &{.  PI. 
by  Jeremy,  232,  note  (o). 

*  Beamea,  Pi.  in  Kq.  119,  120;  Tarlton  v.  Hornby,  1  Younge  Sl  Coll. 
179. 

'  Carleton  v.  Leighton,  3  Meriv.  R.  057;  Beamea,  Pi.  in  Eq.  118, 119. 

EQ.    PL.  87 
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in  matrimony,  would  be  a  good  plea.^  So,  to  a  Bill, 
brought  by  an  executor  before  probate  of  the  will,  a 
plea,  that  the  will  has  not  been  proved,  would  be 
good.'  So,  if  ^feme  covert  should  sue  alone  in  her 
own  name,  the  coverture  may  l)e  pleaded  in  abate- 
ment.' So,  a  plea,  that  the  plaintiff,  or  one  of  the 
plaintiffs,  is  a  fictitious  person,  or  was  dead  at  the 
commencement  of  the  suit,  would  be  a  good  plea  in 
abatement  of  the  suit/ 

^  728.  The  principle  of  the  plea  may  be  properly 
stated  in  a  more  comprehensive  form ;  viz.  the  want 
of  interest  of  the  plaintiff  in  the  subject-matter.  In- 
terest in  the  subject-matter  of  the  suit,  or  a  right  to 
the  thing  demanded,  and  a  proper  title  to  institute  the 
suit,  are  essentially  necessary  to  maintain  the  Bill.  If 
the  objection  is  apparent  upon  the  face  of  the  Bill,  it 
may,  and  indeed  it  ought  to  be  taken  by  way  of  de- 
murrer. But  a  title  apparently  good  may  be  stated  in 
a  Bill ;  and  yet  the  plaintiff  may  not  really  have  the 
title  he  states ;  either  because  he  misrepresents  him- 
self, which  has  been  considered  under  the  last  head ; 
or  because  he  suppresses  some  circumstances  respect- 
ing bis  title,  which,  if  disclosed,  would  show,  either 
that  nothing  was  ever  vested  in  him,  or  that  the  title, 
which  he  had,  has  been  transferred  to  another ;  and 
this  defect  the  defendant  may  show  by  plea  in  bar  of 
the  suit.'  As,  if  a  plaintiff  claims  as  a  purchaser  of  a 
real  estate ;  and  the  defendant  pleads,  that  he  is  a 
Papist,  and  incapable  of  taking  by  purchase ;  or,  if  a 
plaintiff  claims  property  under  a  title,  which  accrued 
previous  to  a  conviction  of  himself,  or  of  the  person, 

1  Poola  «.  Poole,  1  Younfre,  R.  331. 

S  Simons  «.  Milman,  *2  Sim.  R.  241. 

•  Wymtt,  Pr.  Reg.  3d6. 

«  Cooper,  Eq.  PI.  S49 ;  Beames,  PI.  in  Eq.  199. 

»  MiO:  Eq.  PI.  hy  Jaremj,  981 ,  939. 
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for  if  facts  are  not  stated  in  the  Bill,  from  which  the 
Court  will  infer  a  title  in  the  plaintiff,  although  the 
Bill  does  not  contain  an  assertion,  that  the  plaintiff  has 
a  title,  the  defendant  may  demur ;  the  averment  of  title 
in  the  Bill  being,  not  of  a  fact,  but  of  the  consequence 
of  facts.*  Thus,  where  a  plaintiff  stated  an  incum- 
brance on  a  real  estate,  of  which  he  was  devisee,  and 
averred,  that  it  was  the  debt  of  the  testator,  and  pray- 
ed, that  it  might  be  pid  out  of  the  testator^s  personal 
estate,  in  ease  of  the  real  estate  devised  ;  the  defend- 
ant having  pleaded,  that  the  testator  had  done  no  act, 
by  which  he  made  it  his  own  debt,  the  plea  was  over- 
ruled ;  because  whether  it  was  his  debt,  or  not,  was 
matter  of  inference  from  the  facts  stated  in  the  Bill, 
and  therefore  the  proper  defence  was  by  demurrer. 
Accordingly,  the  defendant  afterwards  demurred,  and 
the  demurrer  was  allowed.^ 

^  731.  In  treating  of  demurrers,  notice  has  been  ta- 
ken, that,  although  a  plaintiff  has  an  interest  in  the  sub- 
ject of  a  suit,  and  a  right  to  institute  a  suit  concerning 
it,  yet  he  may  have  no  right  to  call  upon  the  defend- 
ant to  answer  his  demands ;  and  it  has  been  also  ob- 
served, that  this  happens,  where  there  is  a  want  of 
privity  of  title  between  the  plaintiff  and  defendant. 
It  would,  probably,  be  difficult  to  frame  a  Bill,  which 
was  really  liable  to  objection  on  this  head,  so  artfully, 
as  to  avoid  a  demurrer.  But,  if  such  a  Bill  could  be 
framed,  it  should  seem,  that  the  defence  might  be 
made  by  plea.' 

§  732.  In  the  next  place,  as  to  pleas  in  abatement 
to  the  person  of  the  defendant.  Although  persons, 
who  are  outlawed,   and   excommunicated,  attainted, 


1  Mitf.  Eq.  ri.  by  Jereinv,  233,  234. 

>  IKnd. 

>  Mitf.  Eq.  PI.  bj  Jeremy,  234;  Ante,  ^  513-518. 
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&c.,  cannot  plead  their  own  disabilities  to  a  Bill 
brought  against  them ;  yet  it  will  be  a  good  plea  in 
abatement,  that  the  defendant  is  not  the  person  he  is 
alleged  to  be,  or  that  he  does  not  sustain  the  character, 
which  he  is  alleged  to  bear  in  the  Bill.^  Thus,  for  ex- 
ample, if  a  defendant  is  sued  as  a/eme  cooertj  or  as  a 
feme  sole^  or  as  heir,  or  as  executor,  or  administrator, 
or  as  partner ;  in  every  such  case  it  would  be  a  good 
plea,  that  the  defendant  did  not  bear  the  character, 
which  was  so  alleged  in  the  Bill.*  The  like  rule  will 
apply  to  a  defendant,  who  has  become  a  bankrupt  be- 
fore the  suit  brought,  and  all  his  interest  in  the  subject 
has  passed  to  his  assignees.  But  in  many  cases  he 
may  still  be  a  proper  party.^  And  if  he  has  become 
bankrupt  since  the  Bill  has  been  pending,  then  he  may 
plead  or  show  his  bankruptcy,  not  as  an  absolute  de- 
fence, but  to  show  that  his  assignees  should  be  par- 
ties.* 

^  733.  It  seems  to  have  been  considered  as  more 
convenient  for  a  defendant,  under  these  latter  circum- 
stances, to  put  in  an  answer,  alleging  the  mistake  in 
the  Bill,  and  praying  the  judgment  of  the  Court, 
whether  he  should  be  compelled  further  to  answer  the 
Bill.  But  this,  in  fact,  amounts  to  a  plea,  although  it 
may  not  bear  the  title ;  and  a  plea  has  been  considered 
as  the  proper  defence/ 


J  Mitf.  Eq.  PI.  by  Jeremy,  234,  235  ;  Cooper,  Eq.  PI.  250;  Beames, 
PI.  in  Eq.  129,  130. 

a  Mitf.  Eq.  PI.  by  Jeremy,  234,  235 ;  Cooper,  Eq.  PI.  250 ;  Beames, 
PI.  in  Eq.  129,  130  ;  Sanders  o.  King,  6  Madd.  R.  61  ;  S.  C.  2  Sim.  & 
Stu.  279;  Drew  v.  Drew,  2  Ves.  &  Beam.  159.  See  Griffith  v.  Bate- 
man,  Rep.  Temp.  Finch,  334  ;  Wyatt,  Pr.  Reg.  326. 

3  Ante,  §  397. 

^  Langley  v.  Fisher,  10  Sim.  R.  345. 

5  Mitf.  Eq.  PI.  by  Jeremy,  234,  235,  309,  311,  312;  Cooper,  Eq.  PI. 
250 ;  Wyatt,  Pr.  Reg.  387.    The  following  form  of  a  plea  by  the  de- 


CH.  XIV.]  PL£AS    TO    RELIEF.  695 

^  734.  Upon  an  analogous  ground,  if  the  defendant 
has  not  that  interest  in  the  subject  of  a  suit,  which  can 
make  him  liable  to  the  demands  of  the  plaintiff,  and 
the  Bill  alleging,  that  he  has,  or  claims  an  interest, 
avoids  a  demurrer,  he  may  plead  the  matter  necessary 
to  show,  that  he  has  no  interest,  if  the  case  is  not 
such,  that,  by  a  general  disclaimer,  he  can  satisfy  the 
suit.  Thus,  where  a  witness  to  a  will  was  made  a  de- 
fendant to  a  Bill  brought  by  the  heir  at  law,  to  discov- 
er the  circumstances  attending  the  execution  ;  and  the 
Bill  contained  a  charge  of  pretence  of  interest  by  the 
defendant ;  although  a  demurrer  for  want  of  interest 
was  overruled,  because  it  admitted  the  truth  of  the 
charge  to  the  contrary  in  the  Bill ;  yet  the  Court  de- 
clared an  opinion,  that  a  defence  might  have  been 
made  by  plea.' 

fendant,  that  be  is  not  executor,  ia  in  Van  Heythuysen*8  Equity  DraAs- 
man,  p.  444  :  —  '*  This  defendant,  by  protestation  to  all  tbe  discovery  and 
relief  tooght  and  prayed  by  the  coropIainant*8  said  Bill,  and  he,  this  de- 
iendaot,  doth  plead,  and  for  plea  he  saith,  that  he,  this  defendant,  is  not 
executor  or  administrator  in  the  Bill  mentioned,  or  the  legal  representative 
of  the  said  B.,  vrhich  said  representative  or  representatives  ought  to  bo 
made  party  or  parties  to  the  complainant's  said  Bill,  as  this  defendant  ia 
advised.  All  which  matters  and  things  this  defendant  avers  to  be  true, 
and  pleads  the  same  to  the  said  Bill,  and  humbly  demands  the  judgment 
of  thb  honorable  Court,  and  humbly  prays  to  be  dismissed,  with  his  rea- 
•ooable  costs." 

»  Mitf.  Eq.  PI.  by  Jeremy,  235 ;  Cooper,  Eq.  PI.  250 ;  Ante,  $  262,  519, 
620;  Beames,  PI.  in  Fa\.  131,  132.  The  decision  in  Plummcr  v.  May, 
1  Ves.  428,  seems  perfectly  correct,  because  of  the  charge  in  the  Bill, 
that  the  defendant  pretended  to  some  right  or  interest  under  the  will ; 
which  the  demurrer  admitted.  If  no  such  pretence  had  been  alleged, 
then  a  demurrer  wouhl  have  been  good.  But  a  plea,  in  this  case,  denying 
the  interest,  supported  by  an  answer,  denying  the  claim  of  any  interest, 
would*  baTe  been  good.  Ihid.  Mr.  Cooper  has  said ;  **  But  it  has  binre 
been  determined,  that  a  demurrer  to  such  a  Bill  will  be  also  good  ;  and  it 
is  settled,  that  a  defendant  of  this  sort  may  make  his  defence  either  by 
plea  or  demurrer."  Cooper,  Eq.  PI.  251.  But  this  is  not  quite  an  accu- 
rate statement.  It  is  true  only,  where  there  are  no  facts  stated  in  the  Bill, 
which  require  an  answer ;  and  it  is  apparent  on  the  face  of  the  Bill,  that 
th«  defeadaot  is  a  mere  witness,  without  any  claim  of  interest.    In  such 
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^  736.  Thirdly ;  Pleas  to  the  Bill,  or  frame  of  the 
Bill.  Such  pleas  differ  from  pleas  to  the  jurisdiction, 
as  they  do  not  dispute  the  original  power  of  the  Court 
to  take  cognizance  of  the  particular  matter,  but  tacitly, 
in  some  instances,  admit  it.  And  they  differ  from  pleas 
to  the  person,  by  admitting  the  plaintiff's  ability  to 
sue,  and  the  defendant's  liability  to  be  sued,  although 
they  object  to  the  suit  as  framed,  or  contend,  that  it  is 
unnecessary.  They  likewise  differ  from  pleas  in  bar ; 
because  they  do  not  deny  the  validity  of  the  rights 
which  is  made  the  subject  of  the  suit ;  although  they 
contend,  that  the  right  ought  not  to  be  canvassed  on 
the*  existing  record.  They  seem,  indeed,  to  bear  a 
considerable  resemblance  to  those  pleas  at  law,  which 
are  in  abatement  to  the  action  of  the  writ,  of  which 
the  following  are  stated  as  instances ;  that  there  is 
another  action  pending  for  the  same  cause ;  that  the 
action  itself  is  prematurely  brought ;  and  that  the 
action  is  misconceived.^  These  pleas  have  been  ar- 
ranged under  the  following  heads  :  ( 1.)  Plea  of  anoth- 
er suit  depending  in  a  Court  of  Equity  for  the  same 
matter;  (2.)  Plea  of  want  of  proper  parties;  (3.) 
Plea  of  multiplicity  of  suits  ;  (4.)  Plea  of  multifarious- 
ness, or  joining  and  confounding  distinct  matters  in 
one  suit.^ 


a  case,  if  the  defendant  docs  not  plead,  or  demur,  but  answers,  it  seems, 
that  he  must  answer  fully.  See  Cookson  v.  Ellison,  2  Bro.  Ch.  R.  252, 
and  Mr.  Belt's  note ;  Fenton  v.  Hughes,  7  Ves.  287,  289,  290 ;  Beames, 
PI.  in  Eq.  131,  note  (4).  In  relation  to  the  plea  of  want  of  interest  in 
the  defendant,  it  is  put  by  Mr.  Beames  and  Mr.  Cooper  as  a  plea  in  abate- 
ment. But  it  seems  also  to  partake  of  the  character  of  a  plea  in  bar,  and 
is  arranged  by  Lord  Redesdale  as  a  plea  in  bar.  Mitf.  Eq.  PI.  by  Jer- 
emy, 220,  221,  231,  232. 

1  Beames,  PI.  in  Eq.  133. 

3  Beames,  PI.  in  £q.  134  - 158.  Lord  Redesdale  treats  the  two  first 
of  these  pleas  under  the  head  of  pleas  in  bar.  Mitf.  Eq.  PI.  by  Jeremy, 
220,  221,  246,  280.  It  is  also  put,  by  Lord  Chief  Baron  Gilbert,  as  a 
peremptory  plea.    Gilb.  For.  Rom.  53.    Mr.  Beames,  remarking  upon 
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^  736.  First ;  the  pendency  of  another  suit.  This 
plea  corresponds  vnth  the  Exceptio  litis  pendentis  of  the 
civilians.^  It  is  analogous  to  die  plea  of  the  Common 
Law,  that  there  is  another  action  pending ;  and  is,  in 
most  respects,  governed  by  the  same  principles.'  The 
plea  is  generally  applicable  to  the  case  of  another  suit, 
depending  in  the  same  Court  of  Equity,  or  in  some 
other  Court  of  Equity.'  An  exception  to  the  plea  may 
properly  be  allowed  in  the  case  of  a  suit  depending  in 
an  inferior  Court  of  Equity,  the  effect  of  which  the  de- 
fendant has  avoided  by  going  out  of  the  jurisdiction ; 
or  whenever,  from  other  peculiar  circumstances,  the 
inferior  cannot  do  complete  justice,  as  wanting  a  juris- 
diction to  reach  the  parties,  or  to  reach  the  sul^ect- 
matter.^ 

^  737.  In  a  plea  of  this  sort,  there  are  several  mat- 
ters, which  are  essential  to  its  sufficiency.  In  the  first 
place,  the  plea  should  set  forth,  with  certainty,  the 
commencement  of  the  former  suit,  its  general  nature 
and  character  and  objects,  and  the  relief  prayed.^  In 
the  next  place,  the  plea  should  aver,  and  so  the  fact 
should  be,  that  the  second  suit  b  for  the  same  subject- 

this  pieSf  njs ;  "  It  is,  perhaps,  not  rery  easy  to  disoover  a  reason,  why 
it  abould  be  ranked  as  a  plea  in  har  in  Equity,  although  it  has  been  gen- 
erally 80  classed.  It  certainly  is,  in  one  sense,  a  plea  in  bar,  because  it  is 
a  bar  to  the  particular  suit.  But,  in  that  sense,  not  only  some  of  the 
pleas  Id  the  jurisdiction,  but  some  of  those  to  the  person,  may  be  said  to 
be  pleas  in  bur.  But  neither  those  pleas,  nor  the  plea  under  discussion, 
attempt  to  deny  the  existence  of  the  rigdt,  made  the  subject  of  suit,  or 
contend,  that  it  is  rested  in  the  defendant,  which  are,  as  I  oonceive,  of  the 
eMenfisl  and  distinctive  qualities  of  a  plea  in  bar.** 

1  Beaaies,  PI.  inEq.  134  ;  Voet.  ad  Pandect,  lib.  44,  tit.  2,  f  7. 

*  Beames,  PI.  in  Eq.  136 ;  Foster  v.  Vassall,  3  Atk.  589. 

'  Milf.Eq.  PI.  by  Jeremy,  846;  Cooper,  Eq.  PI.  878;  Beames,  PI.  in 
Eq.  139-144;  Gilb.  For.  Rom.  55. 

«  Mitf.Eq.  PI.  by  Jeremy,  944  ;  Beames,  PI.  in  Eq.  149-144;  Cooper, 
Eq.PI.  974. 

ft  Fomer  9.  Vaaaall,  3  Atk.  589,  590 ;  Cooper,  Eq.  PI.  979,  973. 

KQ.  PL.  88 
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matter  as  the  first.  And,  therefore,  a  plea,  which  did 
not  expressly  aver  this,  although  it  stated  matter  tend- 
ing to  show  it,  was  considered  as  bad  in  point  of  form, 
and  overruled  upon  argument.^  In  the  next  place,  it 
should  state,  not  onlj,  that  the  same  issue  is  joined  in 
the  former  suit,  as  in  the  suit  now  before  the  Court, 
and  that  the  subject-matter  is  the  same,  but  also,  that 
the  proceedings  in  the  former  suit  were  taken  for  the 
same  purpose.'  In  the  next  place,  the  plea  should 
aver,  that  there  have  been  proceedings  in  the  suit; 
such  as  an  appearance,  or  process  requiring  an  appear- 
ance at  least.^  This  is  analogous  to  the  rule  in  the 
Civil  Law,  as  to  what  shall  constitute  the  pendency  of 
a  suit.  Coepta  autem  est,  atque  Ua  pendere  Us  aUbi 
censetuTj  non  modoj  si  litis  contestatio  jam  facta  sitj  sed 
et  si  sola  cUatiOj  seu  in  jus  vocation  utpote  qum  prevent 


1  Devie  v.  Lord  Brownlow,  2  Dick.  R.  611 ;  Miif.  Eq.  PI.  by  Jeremj, 
246;  Beames,  PI.  in  Eq.  136. 

3  Behrens  v,  Sieveking,  2  Mylne  &  Craig,  602.  Lord  Cottenham,  in 
giving  judgment  in  this  case,  said ;  **  That  in  order  to  support  the  plea,  it 
was  necessary  to  show,  that  the  proceedings,  in  which  the  plaintiff  were 
alleged  to  have  failed,  were  taken  for  the  same  purpose  as  the  present 
suit ;  for  the  issue  might  have  been  the  same,  while  the  object  was  differ- 
ent; and  the  circumstance,  that  the  matter  had  been  tried,  as  a  matter  of 
evidence,  could  not  be  conclusive.  The  defendant  had  to  show,  that  the 
subject-matter  was  the  same ;  that  the  right  came  in  question  before  a 
Court  of  competent  jurisdiction ;  and  that  the  result  was  conclusive,  so  as 
to  bind  the  judgment  of  every  other  Court.  His  Lordship  added,  that  it 
was  in  the  plea  alone,  that  any  statement  of  the  Bill  of  proof  or  of  the  pro- 
ceedings taken  upon  it  was  to  be  found ;  but  that  the  plea  left  the  Court 
in  ignorance  upon  the  question,  whether  the  proceedings,  which  it  alleged 
to  have  taken  place  in  the  Lord  Mayor's  Court,  were  conclusive,  even  in 
that  Court.  His  Lordship  thought,  that  the  plaintiff  could  not  have  taken 
issue  upon  the  plea,  and  that  no  question  was  stated  in  the  plea  upon 
which  his  Lordship  could  ask  for  the  opinion  of  the  Recorder." 

3  Mitf.  Eq.  PI.  by  Jeremy,  246,  247;  Beames,  PI.  in  Eq.  137;  Cooper, 
Eq.  PI.  272 ;  Moor  v.  Welsh  Copper  Company,  1  Eq.  Abridg.  39,  pi.  14 ; 
Anon.  1  Vem.  318. 
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tianem  inducit.^  On  this  ground,  where  a  Bill  was 
brought  against  the  defendants,  who  were  partners  in 
trade,  for  several  shares  in  their  stock ;  and  the  plain- 
tiff in  such  suit  afterwards  sold  one  sixth  part  of  what 
he  was  entitled  to,  to  another  person,  who  now  brought 
his  Bill  for  such  sixth  part ;  the  defendants  pleaded  the 
former  Bill,  and  that  such  first  suit  was  still  depending. 
But,  because  the  plea  did  not  aver,  that  the  defend- 
ants had  appeared  to  the  former  suit,  or  put  in  their  an- 
swer, or  that  they  were  so  much  as  served  with  process 
to  appear,  the  plea  was  disallowed.'  In  the  next  place, 
the  [dea  should  regularly  aver,  that  the  former  suit  is 
still  depending ;  for  this  seems  an  essential  ingredient 
to  the  validity  of  the  plea.^ 

^  738.  It  is  not  necessary  to  the  sufficiency  of  the 
[dea,  that  the  former  suit  should  be  precisely  between 
the  same  parties,  as  the  latter.  For,  if  a  man  institutes 
a  suit,  and  afterwards  sells  part  of  the  property  in  ques- 
tion to  another,  who  files  an  original  Bill,  touching  the 
part  so  purchased  by  him,  a  plea  of  the  former  suit 
depending,  touching  the  whole  property,  will  hold.^ 
So,  where  one  part-owner  of  a  ship  filed  a  Bill  against 
the  ship's  husband  for  an  account ;  and  afterwards  the 


1  Beames,  PI.  in  £q.  137,  138 ;  Voet.  ad  Pandect,  lib.  44,  Ut.  9,  §  7. 

*  Moor  «.  Welsh  Copper  Company,  1  Eq.  Abridg.  39,  pi.  14 ;  Cooper, 
Eq.  PI.  979. 

3  Mitf.  Eq.  PI.  by  Jeremy,  247;  Cooper,  £q.  PI.  972;  Beames,  PI.  in 
Eq.  138, 139.  Lord  Redesdale  says,  thit  it  has  been  held,  that  a  positive 
aT«fiii6iit,  that  the  former  sait  la  depending,  is  not  neeeasary ;  MitT.  Eq. 
PI.  by  Jaiemy,  947 ;  and  he  cites  Urlin  «.  Hudson,  1  Yem.  R.  333,  which 
certainly  aeeros  to  support  his  sutement ;  although  the  averment  there 
was,  M  which  suit  is  still  depending,  for  aught  he  (the  defendant)  knows 
to  the  contrary.*'  However,  it  seems  very  doubtful  if  this  case  b  sound 
law.  Mx.  Beimes  and  Mr.  Cooper  both  appear  to  doubt  it.  Beames,  PI. 
Id  Eq.  138,  139;  Cooper,  Eq.  PI.  979. 

«  Mitf.  Eq.  PI.  by  Jeremy,  948 ;  Cooper,  Eq.  PI.  973 ;  Beames,  PI.  in 
Eq.  139,  140. 
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same  part-owner  and  the  rest  of  the  owners  ifiled  a  Bill 
for  the  same  purpose ;  the  pendency  of  the  first  suit 
was  held  a  good  plea  to  the  last ;  for  although  the  first 
Bill  was  insufficient  for  want  of  parties,  yet  bjthe  sec- 
ond Bill  the  defendant  was  doubly  vexed  for  the  same 
cause.^  Where  there  is  a  plea  of  the  pendency  of  a 
former  suit,  it  is  irregular  to  reply  to  the  plea,  the  prop- 
er course  being  to  obtain  a  reference  of  the  plea  to  a 
Master  to  ascertain  and  report,  whether  both  suits  are 
substantially  the  same.'  The  course,  which  the  Court 
has  taken,  where  the  second  Bill  has  appeared  to  em- 
brace the  whole  subject  in  dispute,  more  com[detely 
than  the  first,  has  been,  to  dismiss  the  first  Bill  with 
costs,  and  to  direct  the  defendant  in  the  second  cause 
to  answer,  upon  being  paid  the  costs  of  a  plea  allowed ; 
which  puts  the  case  on  the  second  Bill  in  the  same  situa- 
tion, as  it  would  have  been  in,  if  the  first  Bill  had  been 
dismissed  before  filing  the  second.^ 

^  739.  There  are  some  cases,  however,  to  which 
the  pendency  of  the  plea  of  a  former  suit  will  not  prop- 
erly apply,  even  where  it  may  be  for  the  same  subject- 
matter.  Thus,  where  the  efiect  of  the  second  suit 
cannot  be  had  in  the  former,  this  plea  will  not  hold ; 
nor  where  the  second  Bill,  brought  by  a  difierent  per- 
son, although  for  the  same  matter,  as  far  as  concerns 
the  foundation  of  the  demand,  is  for  a  different  Equity ; 
nor  where,  although  the  second  suit  is  brought  by  the 
same  person  for  the  same  purpose,  it  is  brought  in  a 
difierent  right.*  Thus,  where  the  executor  of  an  ad- 
ministrator, conceiving  himself  to  be  the  personal  rep- 


1  Ibid. 

9  Jones  V,  Segueira,  1  Phill.  Ch.  R.  82;  Post,  ^  743. 

3  Mitf.  Eq.  PI.  by  Jeremy,  248 ;  Cooper,  Eq.  PI.  273 ;  Beames,  PI.  in 
Eq.  139,  140. 

4  Beames,  PI.  in  Eq.  140, 141. 
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resentative  of  the  intestate,  brought  a  Bill,  and  after- 
wards procured  administration  de  bonis  nouj  and  filed 
another  Bill,  a  plea  of  the  pendency  of  the  former 
Bill  was  overruled.^  Lord  Redesdale  thought  the  rea- 
son of  this  determination  to  have  been,  that  the  first 
Bill  being  wholly  irregular,  the  plaintiff  could  have  no 
benefit  from  it ;  and  it  might  have  been  dismissed  upon 
demurrer.^  But  Lord  Hardwicke  gave  a  different  rea- 
son for  his  determination,  expressly  founding  it  u[)on 
this  position,  that  where  the  same  person  sues  in  dif- 
ferent rights,  it  is  the  same,  as  if  there  were  different 
persons.* 

§  740.  Where  a  decree  is  made  upon  a  Bill  brought 
by  a  creditor  on  behalf  of  himself  and  of  all  other 
creditors  of  the  same  person,  and  another  creditor 
comes  in  before  the  Master  to  take  the  benefit  of  the 
decree,  and  proves  his  debt,  and  then  files  a  Bill  on 
behalf  of  himself  and  the  other  creditors,  the  defend- 
ants may  plead  the  pendency  of  the  former  suit;  for  a 
man,  coining  under  a  decree,  is  quasi  a  party.  The 
proper  way  for  a  creditor  in  such  a  situation  to  pro- 
ceed, if  the  plaintiff  in  the  original  suit  is  dilatory,  is 
by  application  to  the  Court  for  liberty  to  conduct  the 
cause.^ 

§  741.  Whether  a  plea  of  the  pendency  of  another 
suit  in  Equity  for  the  same  matter  in  a  foreign  tribunal 


1  Blitf.  Eq.  PI.  by  Jeremy,  248,  249. 

•  nna. 

'  Beaioet,  PI.  in  Eq.  140,  141,  and  cases  there  cited ;  lluggins  v.  York 
Buildiogt  Company,  2  Atk.  44  ;  S.  C.  8  E^.  Abridg.  3,  pi.  14 ;  Neve  «. 
WeetoD,  3  Atk.  557;  Law  v.  Rigby,  4  Bro.  Ch.  R.  60;  Gage  «.  Lord 
Staflbid,  1  Yes.  544 ;  S.  C.  Ambler,  103 ;  Mitf.  Eq.  PI.  by  Jeremy,  248, 
949;  Cooper,  Eq.  Pi.  274. 

«  Mitf.  Eq.  PL  by  Jeremy,  249 ;  Notc  v.  Weston,  3  Atk.  557;  Houl- 
diteh  V.  Donegall,  1  Sim.  Sl  Stu.  361 ;  Cooper,  Eq.  Pi.  974 ;  Beames, 
PI.  in  Eq.  139,  140. 
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would  be  a  good  plea,  has  been  a  matter  of  some  dis* 
cussion  in  some  of  the  Courts.  Upon  principle,  there 
would  not  seem  to  be  any  real  difficulty  in  holding, 
that  it  is  not  a  good  plea.  It  is  certain,  that  the  pen- 
dency of  another  suit  for  the  same  matter  in  a  foreign 
tribunal,  would  not  be  held  a  good  plea  to  a  suit  in  a 
Court  of  Law ;  and  there  seems  to  be  the  same  reason 
for  overruling  it  in  Equity.^ 

^  742.  Hitherto  we  have  been  speaking  of  a  plea  of 
another  suit  depending  in  a  Court  of  Equity*  And 
the  question,  which  next  presents  itself,  is,  whether 
the  pendency  of  an  action  in  a  Court  of  Law  for  the 
same  subject-matter  is  a  good  objection  to  be  urged  in 
a  plea  of  this  sort  in  a  Court  of  Equity.^  It  is  the  es- 
tablished rule,  that  such  a  plea  is  bad  and  unavailable 
in  Equity.  The  reason  usually  given  for  thb  diversity 
is,  that  the  plaintiff  has  a  right  to  the  oath  of  the  de- 
fendant in  Equity,  to  exonerate  him  of  the  anus  pro- 
bandi  at  law.^  Perhaps  a  more  general  ground  may 
be  found  in  the  fact,  that  it  can  scarcely  ever  occur, 
that  the  remedial  justice,  and  the  grounds  of  relief,  are 
precisely  the  same  in  each  Court ;  for  if  the  remedy  be 
complete  at  law,  that  is  an  objection  to  the  jurisdic- 
tion of  a  Court  of  Equity.  It  would  be  absurd  to  al- 
low a  suit,  depending  at  law,  to  be  a  bar  in  a  suit  in 
Equity,  when  the  merits  of  the  case  could  not  be  tried 


1  Foster  v.  Pascall,  3  Alk.  689,  590;  Mitf.  Eq.  PI.  by  Jeremy,  947, 
note  (0 ;  Dillon  r.  Alvares,  4  Ves.  357.  See  Cooper,  Eq.  PI.  375 ; 
Beames,  PI.  in  Eq.  141,  142;  Houlditch  v.  Donegall,  1  Sim.  &  Stu. 
491. 

s  Beames,  PI.  in  Eq.  146-148;  Cooper,  Eq.  PI.  276. 

3  Gilb.  For.  Rom.  55;  Beames,  PI.  in  Eq.  146-148.  Yet  a  plea  of 
this  sort  is  never  required  to  be  put  in  upon  oath,  because  it  is  examin- 
able by  a  Master,  as  a  matter  of  record.  Mitf.  EJq.  PI.  by  Jeremy,  247 ; 
Urlin  V,  Hudson,  1  Vern.  332  ;  Beames,  PI.  in  Eq.  146 ;  Cooper,  Eq.  PL 
275. 
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in  the  suit  at  law.  The  defendant  is  not,  however, 
without  a  remedy  for  the  double  vexation ;  for  a  Court 
of  Equity  will,  upon  the  coming  in  of  the  defendant's 
answer,  put  the  plaintiff  to  his  election,  whether  he 
will  proceed  in  the  suit  at  law,  or  in  Equity ;  and  if 
he  elects  the  latter,  then  an  injunction  will  issue  to 
any  further  proceedings  at  law ;  if  the  former,  then  the 
Bill  will  be  dismissed.'  But  if  the  plaintiff  should  fail 
in  his  suit  at  law,  this  dismission  of  his  Bill  will  not  be 
a  bar  to  his  bringing  a  second  Bill.^ 

^  743.  As  the  plea  of  another  suit,  depending  in 
Equity,  is  clearly  a  good  plea,  if  true,  the  usual  course 
of  the  Court  is  not  to  reply  to  the  plea,  (for  that  would 
be  irregular,)  or  to  have  the  plea  set  down  and  ar- 
gued ;  but  to  refer  it  to  one  of  the  Masters  to  look  into 
the  two  suits,  and  to  report,  whether  or  not,  they  are 
both  for  the  same  matter.'  If  the  Master  reports,  that 
both  suits  are  for  the  same  matter,  the  plea  is  allowed ; 
but  if  he  reports  otherwise,  the  plea  is  then  ipso  facto 
overruled.*  According  to  the  general  orders  of  the 
Court,  the  reference  to  the  Master  is  to  be  procured 
by  the  plaintiff*,  and  a  report  thereupon  within  one 
month  after  the  filing  of  such  plea,  otherwise  the  Bill 
to  stand  dismissed  of  course  with  the  ordinary  costs.^ 
If  the  plaintiff",  therefore,  set  down  the  plea  to  be  ar- 
gued, he  admits  the  truth  of  the  plea,  and  it  must  be 
allowed,  unless  defective  in  form.* 


1  Gilb.  For.  Rom.  55;Bcame8,Ord.inChao.  11, 13;Beaiiies.P1.  inFx). 
146-148;  Mitr.  Eq.  PI.  by  Jeremy,  349,350;  Cooper,  Eq.  PI.  876. 

«  Mitf.  Eq.  PI.  by  Jeremy,  250;  Royle  ».  Wynne,  1  Cnig  U  Phill. 
359. 

'  Jones  «.  Se^neira,  1  Phill.  Ch.  R.  83.  See  Wedderbum  v.  Wed- 
derbam,  9  Bearan,  R.  308 ;  S.  C.  4  Myloe  ^  Craig,  585 ;  Ante,  ^  783. 

*  Cooper,  Bq.  PI.  375. 
ft  Ibid. 

•  Ibid. 
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to  discovery  and  relief,  where  relief  is  prayed  ;  although 
the  want  of  parties  is  no  objection  to  a  Bill  for  a  dis- 
covery merely.'  Where  a  sufficient  reason  to  excuse 
the  defect  is  suggested  by  the  Bill ;  as  where  a  per- 
sonal representative  is  a  necessary  party,  and  the  Bill 
states,  that  the  representation  is  in  contest  in  the  Ec- 
clesiastical Court ;  or  where  the  party  is  resident  out 
of  the  jurisdiction  of  the  Court,  and  the  Bill  charges 
that  fact ;  or  where  the  Bill  seeks  a  discovery  of  the 
necessary  parties  ;  an  objection  for  want  of  parties  will 
not  be  allowed  ;  unless,  perhaps,  the  defendant  should 
controvert  the  excuse  made  by  the  Bill,  by  pleading 
matter  to  show  it  false.^     Thus,  in  the  first  instance. 


1  Ante,  $  610. 

•  Mitf.  Eq.  PI.  by  Jeremy,  280,  281 ;  Cooper,  Eq.  PI.  185-187,  289, 
900;  Bemmes,  PI.  in  Eq.  148;  Robinson  v.  Smith,  3  Paige,  R.  222; 
Mitchell  V.  Lenox,  2  Paige,  R.  280 ;  Milligan  v.  Milledge,  3  Cranch,220 ; 
Lord  Redeedale  haa  classed  this  plea  among  pleas  in  bar.  Mitf.  Eq.  PI. 
by  Jeremy,  220,  280.  On  this,  Mr.  Beames  (PI.  in  Eq.  140,  150)  has 
remarked ;  "  This  plea  is  generally  classed  as  a  plea  in  bar ;  but  with 
wliat  propriety  (admitting,  as  it  tacitly  does,  that  the  plaintiff  is  entitled 
to  eooie  relief,  and  not  disputing  the  validity  of  the  rights,  made  the  sub- 
jed  of  the  suit)  cannot,  I  ipprehend,  be  easily  stated,  especially  as  it  is 
borrowed  from  the  analogous  plea  at  law  to  actions  arising  ex  contractut 
which  has  been  considered  a  plea  in  abatement.  Thus,  in  the  instance  of 
a  qtmn  imperii,  '  the  incumbent  may  plead  in  abatement,  that  such  an  one 
IS  not  named  a  defendant,  when  he  ought  to  be.*  It  appears  from  Mr. 
Raithby*s  note  of  the  case  of  Hamm  v.  Stephens,  that  the  plea  was  con- 
sdered,  and  is  entered  in  the  Register's  book,  as  a  *  plea  in  abatement  for 
want  of  parties.'  I^>rd  Redesdale,  although  he  has  treated  the  plea  now 
under diaeosaion  as  a  plea  in  bar,  seems  rather  to  question  the  propriety  of 
80  classing  it,  by  obser\-ing  that  it  is,  *  perha|»s,  a  temporary  bar  only,*  an 
obeenrmtioo,  that  is  equally  applicable,  for  instance,  to  a  pica  of  outlawry, 
which  haa  never,  it  is  apprehended,  been  classed  as  a  plea  in  bar  in 
Equity.  In  addition  U)  which,  Lord  Hardwicke  himself  says,  that  *  an 
esoeption  for  want  of  parties  is  in  the  same  nature  with  a  plea  in  abate- 
ment at  law.'  Whether,  however,  it  be  pro|ierly  classed  as  a  plea  in  bar, 
or  as  a  plea  to  the  Bill,  it  is  unquestionable,  that  a  plea  for  want  of  parties 
is  a  good  plea  in  Equity,  as  it  is  at  law.**  See  also  Anon.  Mosel.  R. 
907.  It  haa  already  been  suted  ($  238),  that,  where  there  is  a  defect  of 
partiea,  the  plem  ahould  ahow  who  the  proper  partiea  are,  by  name  if  prac- 

CQ.  PL.  89 
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if  before  the  filing  of  the  Bill  the  contest  in  the  Eccle- 
siastical Court  was  determined,  and  adoiinistration 
granted,  and  the  defendant  should  show  this  by  plea, 
perhaps  the  objection  for  want  of  parties  would  be,  in 
strictness,  good.^  Upon  arguing  a  [dea  of  this  kind, 
the  Court,  instead  of  allowing  it,  has  given  the  plain- 
tiff leave  to  amend  the  Bill  upon  payment  of  costs ; 
a  liberty,  which  he  may  also  obtain  after  the  allowance 
of  a  plea,  according  to  the  common  course  of  the 
Court ;  for  the  suit  is  not  determined  by  the  allowance 
of  a  plea,  as  it  is  by  the  allowance  of  a  demurrer  to  the 
whole  of  a  Bill.* 

^  745,  a.  In  respect,  also,  to  the  want  of  proper  par- 
ties, although  it  may  be  generally  pleaded  to  the  Bill, 
that  there  is  such  a  defect ;  yet  the  structure  of  the 
Bill,  even  when  it  seeks  relief,  as  well  as  discovery, 
may  sometimes  prevent  the  objection  from  being  taken 
by  way  of  plea.  Thus,  for  example,  if  a  Bill  be 
brought  for  payment  of  an  annuity  charged  on  real 
estate,  and  the  Bill  charges,  that  the  defendant  ought 
to  discover,  whether  there  are  any  incumbrancers  prior 
to  the  plaintiff's ;  and  if  there  are,  to  set  forth  their 
names,  and  the  nature  of  their  claims  and  priorities;  it 
would  not  be  a  good  plea,  that  there  are  prior  incum- 
brancers, who  ought  to  be  made  parties  to  the  Bill  ; 
for  the  defendant  is  bound  to  make  the  discovery  as 


ticable;  if  not  so,  by  a  description,  which  will  point  out  to  the  plaintiff 
the  proper  parties,  and  will  enable  him  to  amend  his  Bill  accordingly. 
See  Mitf.  Eq.  PI.  by  Jeremy,  180,  181 ;  Attorney-General  v.  Jackaon, 
11  Ves.  367,  369,370;  Attorney-General  v.  Wyburgh,  1  P.  Will.  699; 
Attorney-General  v.  Shelly,  1  Salk.  163;  Beames,  PI.  in  Eq.  154,  155; 
Fawkes  ».' Pratt,  1  P.  Will.  593  ;  Merrewether  v.  Mellish,  13  Ves.  435, 
438;  Anon.  Mosel.  R.  207;  Cockbum  v,  Thompson,  16  Ves.  325-399. 
See  also  Cook  v.  Mancius,  3  Joha.  Ch.  R.  427. 

1  Ibid. 

•  Ibid. 
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asked  in  the  Bill ;  and  if  there  are  more  than  one,  he 
ought  to  discover  all  the  incumbrancers.^  And  if  a 
plea,  that  there  is  one  incumbrancer,  who  is  not  a  party, 
is  allowed,  and  the  Bill  amended  accordingly,  and  the 
defendant  then  pleads  to  the  amended  Bill,  that  there 
are  other  incumbrancers,  who  are  not  made  parties, 
the  latter  plea  will  be  disallowed ;  for  the  defendant 
ought  to  have  inserted  all  the  incumbrancers  in  the 
original  plea.^ 

^  746.  Thirdly ;  the  plea  of  multiplicity  of  suits. 
This  objection  also  may  l)e  taken  by  way  of  plea  ;  for 
it  is  against  the  whole  policy  of  Courts  of  Equity  to 
encourage  multiplicity  of  suits.'     Indeed,  this  consti- 


'  Rawlins  «.  Dalton,  3  Younge  &  Coll.  447,  452,  453.  Lord  Abinger 
on  this  occasion  said;  *M  am  clearly  of  opinion,  that  the  plea  must  be 
overruled,  on  three  distinct  grounds.  The  first  is,  that  the  matter  discov- 
ered in  the  plea  is  part  of  the  discovery  sought  by  the  Bill,  and  I  never 
can  suppose  that  Courts  of  K<]uity,  which  arc  generally  governed  by  the 
rules  of  common  senso,  can  allow  what  ought  to  have  been  the  subject  of 
an  answer,  and  which  the  plaintiif  socks  to  have  discovered  by  his  Bill, 
set  up  by  way  of  pica,  in  order  to  defeat  the  Bill.  There  is  a  class  of 
eases,  where  the  relief  and  discovery  sought  by  tlie  Bill  are  so  blended, 
that  you  cannot  separate  tliem,  and  if  you  plead  to  the  relief,  you  must 
answer  as  to  the  discovery.  Here,  the  party  seeks  to  recover  a  certain 
annuity  charged  on  lands ;  but  upon  this  Hill  his  title  to  receive  payment 
of  the  annuity  may  dei>end  on  the  existence  of  prior  incumbrancers.  One 
object  of  the  Bill  is  to  obtain  a  discovery  of  the  other  incumbrancers,  in 
order  to  make  them  partii>s  to  the  suit.  Ought,  then,  the  omission  to 
make  the  incumbrancers  parties  to  be  pleaded  to  such  a  Bill  *  But  at  all 
events,  can  it  be  endured,  that  a  defendant  shotild  plead  the  want  of  one 
incumbrancer,  thereby  getting  the  plaintiff's  Bill  dismissed,  and  his  own 
costs  of  the  dismissal,  and  then  be  allowed  to  plead  the  same  plea  again 
as  to  another  incumbrancer  ?  By  the  same  rule  he  might  go  on  and  plead 
fifty  successive  pleas  of  the  same  sort.  It  appears  to  me,  however,  thst 
tJie  Tory  nature  of  the  Dili,  which  seeks  to  know,  who  are  the  incum- 
braooers  upon  the  estate,  precludes  a  plea  for  want  of  parties  in  a  case 
like  this,  snd  that  the  defendant  should  include  in  bis  answer  to  the  Bill 
the  names  of  all,  whom  he  alleges  ought  to  be,  but  whom  the  plaintiff  has 
omitted  to  make,  parties  to  the  Bill.'* 

•  Rawlins  v.  Dalton,  3  Younge  6l  Coll.  447,  452,453. 

>  Beames,  PI.  in  Eq.  155,  156, 158;  Mitf.  Eq.Fl.b3r  Jeremy,  145,991 ; 
Ante,  i  987 ;  Cooper,  Eq.  PI.  184,  185. 
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tutes  one  main  ground  of  the  olgection  of  the  want  of 
sufficient  parties ;  since  its  tendency  is  to  multiplj  liti- 
gation.^ 

^  747.  Fourthly  ;  the  plea  of  multifariousness,  or  of  < 
joining  and  confounding  distinct  matters  in  one  Bill. 
Generally,  this  objection  is  apparent  on  the  face  of  the 
Bill ;  and  then  it  should  be  taken  by  way  of  demur- 
rer.^ But,  in  case  the  Bill  is  so  artfully  framed,  that 
from  that,  or  from  some  other  cause,  the  objection  does 
not  appear  on  the  face  of  the  Bill,  the  defendant  may 
take  advantage  thereof,  by  setting  forth  the  special 
matter  by  a  plea.'  Such  a  plea,  properly  considered, 
would  be  neither  to  the  jurisdiction,  nor  to  the  person, 
nor  in  bar  ;  but  it  would  be  strictly  a  plea  to  the  Bill, 
or  to  the  frame  thereof.^  This  subject  has  been  al- 
ready treated  at  large  under  the  head  of  demurrer ; 
and  therefore  it  is  unnecessary  to  add  more  in  this 
place.' 

^  748.  Having  disposed  of  these  preliminary  pleas, 
declinatory,  or  dilatory,  we  come  in  the  next  place  to 
the  consideration  of  pleas  in  bar,  belonging  to  the  class 
of  peremptory  exceptions  of  the  Civil  Law.     Although 


'  Stafford  v.  City  of  London,  1  P.  Will.  428  ;  Ante,  §  72,  73,  76,  76. 
This  plea  is  also  classed  by  Rord  Redesdale  as  a  plea  in  bar.  Mitf.  £q. 
PI.  by  Jeremy,  220,  221.  Upon  this,  Mr.  Beames  (PI.  in  Eq.  166)  has 
remarked  ;  "  Lord  Redesdale  terms  it  a  plea  in  bar,  which,  with  great 
deference  to  his  Lordship,  it  cannot  be,  as  it  does  not  deny  the  existence 
of  the  right,  made  the  subject  of  suit,  but  tacitly  admits  that  right.  Nor 
can  it  be  denominated  a  plea  either  to  the  jurisdiction,  or  to  the  person. 
It  is  a  plea  in  abatement  of  the  Bill,  as  framed,  neither  denying  the  juris- 
diction of  the  Court,  nor  the  ability  of  the  plaintiff  to  sue,  nor  contending, 
that  the  right  made  the  subject  of  the  suit  has  no  existence ;  but  simply 
asserting,  that  the  plaintiff  ought  not  to  split  his  demands,  but  should 
bring  the  whole  at  once  before  the  Court." 

«  Mitf.  Eq.  PI.  by  Jeremy,  221;  Ante,  §  271-287. 

3  Beames,  PI.  in  Eq.  167,  168 ;  Mitf.  Eq.  PI.  by  Jeremy,  221. 

4  Beames,  PI.  in  Eq.  167,  168. 
&  Ante,  §  271,  284,  630  -  641. 
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the  subject  of  a  suit  may  be  within  the  jurisdiction  of 
a  Court  of  Equity,  and  the  Court,  in  which  it  is 
brought,  may  have  the  proper  jurisdiction  ;  although 
the  plaintiflf  may  be  under  no  personal  disability,  and 
may  be  the  person  he  pretends  to  be,  and  may  have  a 
claim  of  interest  in  the  subject,  and  a  right  to  call  on 
the  defendant  concerning  it ;  and  although  the  defend- 
ant may  be  the  person  he  is  stated  to  be,  and  may 
claim  an  interest  in  the  subject,  which  may  make  him 
liable  to  the  plaintiff's  demands,  (with  respect  to 
which  circumstances  pleas  have  been  already  consid- 
ered^) ;  still,  the  plaintiflf,  by  reason  of  some  additional 
circumstance,  may  not  he  entitled  in  the  whole  or  in 
part  to  the  relief  or  assistance,  which  he  prays  by  his 
Bill.  The  objections,  which  may  be  made  to  the 
whole  or  to  any  part  of  a  suit,  and  which  have  not 
been  already  considered,  are  principally  the  subject  of 
those  kinds  of  pleas,  which  are  commonly  termed  Pleas 
in  bar.'  Let  us  proceed  to  examine  these  diflferent 
kinds  of  pleas  in  the  order,  in  which  they  have  been 
usually  arranged. 

^  749.  Pleas  in  bar  may  be  ranked  under  three 
heads:  (1.)  Pleas,  founded  on  some  bar  created  by 
statute;  (2.)  Pleas,  founded  on  matter  of  record,  or 
as  of  record,  in  some  Court;  (3.)  Pleas  of  matter 
purely  mpais^  as  it  is  termed;  that  is,  upon  matter  of 
fact,  which  is  not  of  record.' 


1  Ante,  f  734. 

*  Mitf.  Eq.  PI.  by  Jeremy,  S36. 

'  Thk  b  the  duthbation  of  Mr.  Cooper  (Eq.  PI.  851),  aod  of  Mr. 
BeuMi  (PI.  in  Eq.  159,  160);  and  I  have  followed  it,  m  preferable  to 
tkmt  of  Lord  Redeadale,  who  has  divided  them  into,  (1.)  Pleas  of  matters 
recorded,  or  as  of  record  in  the  Court  itself,  or  of  some  other  Court  of 
Equity;  (9.)  Pleas  of  matters  of  record,  or  matters  in  the  nature  of  mat- 
ters of  reeord  of  some  other  Court,  not  a  Court  of  Equity ;  and  (3.)  Pleas 
of  matters  m  pms.    Mitf.  Eq.  PI.  by  Jeremy,  936. 
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^  750.  First;  Pleas  in  bar,  founded  on  matter, 
which  is  made  a  bar  by  statute.  Pleas  of  this  sort 
are,  (1.)  The  statute  of  limitations ;  (2.)  The  statute 
for  the  prevention  of  frauds  and  perjuries ;  (3.)  Anj 
other  statute,  public  or  private,  which  has  created  a 
bar ;  (4.)  The  plea  of  a  statute  fine  and  non-claim. 

^751.  (1.)  The  statute  of  limitations.  This  is  a 
good  bar  to  a  suit  in  Equity,  as  it  is  at  law ;  and  it 
will  ordinarily  bar  both  the  claim  of  the  debt,  and  the 
discovery,  when  the  debt  became  due.*  Indeed,  when 
the  objection  appears  on  the  face  of  the  Bill,  it  may, 
as  we  have  already  seen,  be  taken  by  way  of  de- 
murrer.* Thus,  for  example,  if  upon  the  face  of  a 
Bill  to  recover  a  debt,  it  appe^irs,  that  the  debt  ac- 
crued due  more  than  six  years  before  the  commence- 
ment of  the  suit,  a  demurrer  will  lie.  If  it  does  not 
so  appear,  then  a  plea  is  proper.  It  was  formerly 
thought,  that  although  the  plea  might  be  a  good  bar  to 
the  relief  sought  by  such  a  Bill;  yet  it  was  not  a 
good  bar  to  the  discovery  sought,  when  the  debt  be- 
came due  ;  for  if  that  had  been  set  forth,  it  would 
appear  to  the  Court,  whether  the  time  limited  by  the 
statute  of  limitations  was  elapsed  or  not.^  But  the 
doctrine  is  now  well  established,  that  the  bar  equally 
applies  to  each ;  to  the  discovery,  as  well  as  to  the  re- 


1  Mitf.  Eq.  PL  by  Jeremy,  269 ;  Cooper,  Eq.  PI.  251 ;  James  r. 
Sadgrove,  1  Sim.  &  Stu.  4  ;  Macgregor  v.  East  India  Company,  8 
Sim.  R.  455;  Ante,  §  681,  a,  and  note;  Dexter  v.  Arnold,  3  Sumoer, 
R.  152. 

3  Ante,  §  4S4,  503,  note;  Foster  v.  Hodgson,  19  Yes.  179;  Hoven- 
den  V.  Annesley,  2  Sch.  A  Lefr.  637 ;  Hosxe  o.  Peck,  6  Sim.  R.  51  • 
Mitf  Eq.  PI.  by  Jeiemy,  212,  note  (c) ;  Stackhouse  v.  Barnston,  10  Vet. 
466,  469,  470. 

3  Mitf.  Eq.  PI.  by  Jeremy,  269 ;  Mackworth  v.  ClifU>n,  2  Atk.  51; 
Ante,  §  681,  a,  and  note. 
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lief,*     The  objection  may  also  be  taken  by  way  of  an- 
swer, and  relied  on  as  a  defence.^ 

^  752.  Where  the  demand  is  of  any  thing  execu- 
tory, as  a  note  for  the  payment  of  an  annuity,  or  of 
money  at  a  distant  period,  or  by  instalments,  the  de- 
fendant must,  by  his  plea,  aver,  that  the  cause  of  ac- 

*  Suttoo  V.  Scarborough,  9  Vee.  71;  Cork  v.  Wilcock,  6  Madd.  R. 
328.  Lord  Redcsdale  (Milf.  F^.  PI.  by  Jeremy,  269,  270)  has  made 
the  following  remarks  on  the  decisions,  which  establish  the  present  do<v 
trine:  —  "These  decisions  are  stated  to  have  been  founded  on  a  rule, 
adopted  of  late  years,  that  where  a  demurrer  to  relief  would  be  good, 
the  same  ground  of  demurrer  would  extend  to  the  discovery,  on  which 
the  relief  prayed  was  founded  [Ante,  ^  312,  441] ;  and  applying  this 
rule,  origioally  confmed  to  demurrers,  to  pleas  also.  It  may  be  doubt- 
ed, whether,  in  this  extension  of  the  rule  to  pleas,  the  difference  be- 
tween a  plea  and  demurrer  has  been  sufficiently  considered.  A  de- 
murrer founds  itself  on  the  Bill,  and  asserts  no  matter  of  fact,  the  truth 
of  which  can  be  disputed.  A  plea,  on  the  contrary,  asserts  a  fact,  the 
truth  of  which  is  put  in  issue  by  the  plea.  When,  therefore,  the  stat- 
ute of  limitations  is  pleaded  to  a  demand,  and  the  question  to  be  tried  un 
the  issue,  joined  upon  the  plea,  is,  whether  the  debt  became  due  with- 
in six  years  before  the  filing  of  the  Bill,  it  is  denying  the  plaintiff*  the 
benefit  of  that  discovery  in  aid  of  proof,  which  is  allowed  in  all  other 
cases  to  hold,  that  a  plea  of  the  statute  of  limitation,  with  an  averment, 
that  the  cause  of  action,  if  any,  accrued  six  years  before  the  filing  of  the 
Bill,  will  be  a  bar  to  the  discovery  of  the  truth  of  that  averment.  In  the 
case  of  money  received  by  the  defendant  for  the  use  of  the  plaintiff',  and 
where  the  sums  received,  as  well  as  the  times  mhen  they  were  respective- 
ly icoetTed,  may  rest  in  the  knowledge  of  the  defendant  only,  it  may 
amount  to  a  complete  denial  of  jufticc  to  hold,  that  a  plea  of  the  statute 
of  limitations,  with  such  an  averment,  is  a  bar  to  any  discovery  as  to  the 
sums  received,  and  when  received,  and  of  whom,  and  as  to  entries  in 
books,  and  other  papers,  which  dijtcovery  mi|?ht  enable  the  plaintiffT  to 
prove  the  falsehood  of  the  plea  by  witnesses  and  production  of  papers,  as 
well  as  by  the  defendant's  answer.'*  These  remarks  seem  properly  sd- 
dressed  to  a  case,  where  the  Bill  sutos,  that  the  debt  has  accrued  withm 
the  period  of  the  statute  of  limitations;  snd  then  they  would  seem  to  be 
eooeluaiTC  in  favor  of  requiring  the  discovery  to  be  made.  But,  suppose 
the  Bill  should  sute  the  debt  to  be  due  ten  years  ago,  and  then  should 
require  a  discovery,  whether  it  did  not;  would  the  same  reasoning  be 
applicable?     See  Ante,  §  681,  681,  a,  683  ;  Post,  $  806. 

•  Van  Hook  v.  Whitlock,  7  Paige,  K.  373  ;  1  Story  on  Eq.  Jurisp. 
f  &&,  a,  p.  73 ;  Id.  ^  529 ;  2  Story  on  Eq.  Jurisp.  $  1520,  1521,  and 
chcd  in  tha  notes;  Pott,  4  847 
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tion  hath  not  accrued  (not,  that  he  did  not  proaiise) 
within  six  years ;  because  the  statute  bars  only  what 
was  actually  due  six  years  before  the  suit  was  brought.^ 
This  is  in  accordance  with  the  rule  of  pleading  adopt- 
ed at  law.* 

^  753.  There  are  exceptions  allowed  in  Courts  of 
Equity,  in  analogy  to  those  at  law,  to  the  strict  appli- 
cation of  the  statute  of  limitations.  It  cannot  be 
pleaded,  where  the  case  falls  directly  within  the  ex- 
ceptions of  the  statute  itself,  such  as  infancy,  cover- 
ture, insanity,  being  imprisoned,  or  being  beyond  seas. 
Neither  can  it  be  pleaded  in  a  case,  where  the  exec- 
utor of  the  debtor  has  not  taken  out  administration ; 
because  no  laches  can  be  attributed  to  a  plaintiff  for 
not  suing,  while  there  was  no  executor  against  whom 
he  could  bring  his  action.'  But  where  the  allegation 
of  the  Bill,  upon  a  fair  construction,  was,  that  the 
defendant  had  possessed  the  personal  estate,  and 
therefore  might  have  been  sued,  as  executor  de  son 


1  Mitf.  Eq.  PI.  by  Jeremy,  271 ;  Beames,  PI.  in  Eq.  165,  169,  170; 
Cooper,  Eq.  PI.  252,  253.  See  McGregor  v.  East  India  Company,  2 
Sim.  R.  452. 

3  Beames,  PI.  in  Eq.  165,  166.  As  to  the  mode  of  averment,  which 
will  satisfy  the  rules  of  pleading,  it  has  been  decided,  tiRMhe  want  of  an 
averment,  in  a  plea  of  the  statute  o^fmitations,  that  the  money  was  not 
received  within  six  years,  may  be  supplied  by  an  averment,  that  the  cause 
of  action,  if  any,  arose  above  six  years  before  the  filing  of  the  Bill;  is, 
where  the  Bill  was  for  an  account  of  all  sums  received  in  respect  of 
prizes,  insurance,  &c.,  and  the  defendants  pleaded  the  statute  of  limiu- 
tions,  and  the  plea  averred,  that  "  there  had  been  no  promise  or  agree- 
ment within  six  years  before  the  defendants  were  served  with  process,  to 
come  to  any  account  for,  or  make  satisfaction,  or  to  pay  any  sum  of 
money  to  the  plaintiff" ;  although  it  was  objected,  that  there  was  no 
averment  in  this  plea,  that  the  money  was  not  received  within  the  last 
six  years ;  yet  the  Court  decided,  that  it  was  supplied  in  substance  by  the 
averment,  that  no  cause  of  action  had  accrued,  within  the  last  six  years  ; 
and  allowed  the  plea.  Sutton  v,  Scarborough,  9  Ves.  71 ;  Cooper,  Eq. 
PI.  252. 

3  Cooper,  Eq.  PI.  253,  254. 
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tortj  a  plea  of  the  statute  of  limitations  by  an  execu- 
tor, who  had  not  taken  out  probate  till  some  years 
after  the  testator's  death,  was  allowed.^ 

^  754.  In  the  cases  above  stated,  the  Bill  is  sup- 
posed not  to  state,  that  the  debt  accrued  more  than  six 
years  before  the  suit  brought ;  and  not  to  state  any 
circumstances,  which  would  take  the  case  out  of  the 
statute ; '  such  as  a  fraud,  or  a  mistake ;  or  a  new 
promise  within  six  years  ;  or  any  exception  of  disabil- 
ity within  the  statute  ;  ^  of  which  it  seeks  a  discov- 
ery. In  such  a  case,  the  plea  of  the  statute  of  limi- 
tations would  be  a  pure  plea.  But,  if  the  Bill  should 
charge  a  fraud,  and  that  the  fraud  was  not  discovered 
until  within  six  years,  a  pure  plea  would  not  be  ap- 
propriate. But  it  must  be  the  plea  not  pure,  or  the 
anomalous  plea,  already  mentioned.  That  is  to  say, 
the  plea  should  not  only  plead  the  statute  of  limita- 
tions; but  it  should  contain  averments,  denying  the 
fraud ;  or  stating  that  the  fraud,  if  any,  was  discover- 
ed within  six  ycars.^  And  it  should  also  be  accom- 
panied by  an  answer  in  support  of  the  plea,  answer- 
ing and  denying  the  circumstances  of  fraud,  and  the 
other  circumstances,  which  go  to  avoid  the  bar.*     So, 


1  Cooper,  Eq.  PI.  353,  254  ;  Betmes/RTia^.  167,  168;  Burditt  v. 
Grew,  8  Pick.  R.  108. 

*  See  Thrin^  v.  Kdj^ar,  2  Sim.  6l  Stu.  274 ;  McGregor  o.  East  India 
Companj,  3  Sim.  R.  4()2. 

'  Ante,  §  681,  a,  and  note;  Forbes  v.  Skelton,  8  Sim.  R.  335;  Brooks- 
bank  V.  Smith,  2  Youn^c  Sl  Coll.  58.  60. 

4  S.  P.  Brooksbank  v.  Smith,  2  Younge  6l  CoU.  58 ;  Clayton  v.  I'^arl 
of  Winchelsea,  3  Younge  6l  Coll.  683,  688  ;*Ante,  4  681,  a,  and  note; 
Poet,  f  815,  a. 

*  Mitf.  Kq.  PI.  by  Jeremy,  271  ;  South  Sea  Company  ».  Wymondscll, 
3  P.  Will.  193;  Beamea.  Pi.  in  Kc\.  163,  164,  167;  Cooper,  Eq.  Pi.  259, 
853 ;  HoTenden  v.  Annesley,  2  Scb.  6l  Lefr.  635,  636,  637  ;  Goodrich  v. 
PmuUeton,  3  John.  Ch.  R.  384  ;  Kane  v.  Bloodgood,  7  John.  Ch.   R. 

EQ.  PL.  90 
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upon  a  similar  ground,  where  a  particular  special  prom- 
ise within  six  years  is  charged  in  the  Bill,  to  avoid 
the  statute  of  limitations ;  or  where  any  other  matter 
whatsoever  is  charged  by  the  Bill,  to  avoid  the  statute 
of  limitations,  the  plaintiff  must  specially  deny  the 
promise,  or  other  matter  so  charged,  by  averment  in 
the  plea ;  and  must  also  accompany  it  with  an  answer 
in  support  of  the  plea,  containing  a  like  denial  of  the 
promise,  or  other  matter  charged,  and  all  the  circum- 
stances  thereof.^  In  such  a  case,  care  must  be  taken 
not  to  cover  such  a  discovery  by  pleading  the  plea  to 
the  whole  Bill,  or  to  any  part  thereof,  which  will  cover 
such  a  discovery ;  for  if  the  plea  does  cover  it,  it  will, 
as  has  been  already  stated,  be  overruled.^ 

^  755.  The  statute  of  limitations  may  also  be  plead- 
ed in  bar  to  a  Bill,  filed  to  pevent  the  defendant  from 
setting  up  an  outstanding  term,  in  order  to  defeat  the 
plaintiff  in  an  action  of  ejectment ;  for  in  such  a  case, 
if  more  than  twenty  years  have  elapsed  since  his  title 
accrued,  and  he  has  been  out  of  possession,  it  is  plain, 
that  when  he  has  obtained  the  equitable  relief,  which 
he  seeks,  he  will  nevertheless  be  unable  to  proceed  at 

134  ;  S.  C.  2  Cowen,  R.  360 ;  Clayton  v.  Earl  of  Winchelsea,  3  Younge 
&  Coll.  683,  688 ;  Hindman  t>.  Taylor,  2  Bro.  Ch.  R.  7 ;  Ante,  §  684. 

1  Mitf.  Eq.  PI.  by  Jeremy,  271  ;  Cooper,  Eq.  PI.  232 ;  Beames,  PI.  in 
Eq.  164,  165 ;  Bayley  v.  Adams,  6  Ves.  586 ;  Cork  v,  Wilcock,  5  Madd. 
R.  328,  330 ;  James  v.  Sadgrove,  1  Sim.  &  Stu.  4 ;  Chapin  v.  Colman, 
11  Pick.  R.  331.  A  plea  of  the  statute  of  limitations  need  not  deny  the 
usual  allegations,  **  that  the  defendant  has  books,  &c.,  in  his  custody,  by 
which,  if  produced,  the  several  matters  aforesaid,  or  some  of  them,  did  or 
would  appear,"  unless  it  is  also  charged  that,  if  produced,  they  would 
show  a  promise  within  six  years ;  because,  otherwise,  the  possession  of 
these  documents  is  quite  immaterial.  McGregor  v.  East  India  Company, 
2  Sim.  R.  452. 

3  Ante,  ^  686  ;  Portarlington  v.  Soulby,  6  Sim.  R.  356 ;  Bolton  v.  Gard- 
ner, 3  Paige,  R.  273.  When,  and  under  whatever  circumstances,  the  plea 
will  be  good  in  bar  of  an  account,  see  Cooper,  Eq.  PI.  363 ;  Beaoiet,  PI. 
io  Eq.  167;  Spring  v.  Gray,  2  Mason,  R.  533-533. 
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law ;  and,  therefore,  the  only  ground  for  equitable  re- 
lief fails. ' 

^  756.  In  some  of  the  foregoing  cases,  Courts  of 
Equity  seem  to  act  upon  the  positive  injunctions  of  the 
statute  of  limitations ;  for,  in  a  case  of  concurrent  juris- 
diction, (as  in  cases  of  account,  or  other  debts,)  the 
statute  would  seem  to  apply  equally  to  Courts  of  Law 
and  of  Equity.^  But  in  a  great  variety  of  other  cases. 
Courts  of  Equity  may  correctly  be  said  to  act,  not  so 
much  in  obedience  to  the  law,  as  in  analogy  to  the 
law.*  For,  although,  in  such  cases,  suits  in  Equity  are 
not  within  the  words  of  the  statute ;  yet  Courts  of 
Equity  generally  adopt  it  as  a  positive  rule,  and  apply 
it  by  parity  of  reasoning  to  cases  not  within  it.^ 

^  756,  a.  But  besides  the  bar  of  the  statute  of  limi- 
tations, in  cases  to  which  the  statute  properly  applies, 
the  lapse  of  time  will,  independent  of  the  statute,  con- 
stitute a  complete  bar,  in  many  cases,  to  proceedings  in 
Equity ;  for  Courts  of  Equity  never  interfere  to  grant 
either  relief  or  discovery  after  an  unreasonable  lapse 
of  time.  On  the  contrary,  the  mere  length  of  time 
unaccounted  for  is  treated  as  evidence  of  gross  negli- 
gence and  laches  in  the  plaintiff,  and  in  such  cases 
Courts  of  Equity  never  interfere.  Hence,  even  in  cases 
of  express  trusts,  if  the  parties  have  long  ceased  to  act 
upon  or  recognize  them.  Courts  of  Equity  will  not  in- 
terfere to  enforce  them;  and,  a  fortiori  j  not  in  cases  of 
mere  constructive  trusts.* 


1  Jenny  v.  Best,  1  Sim.  R.  373. 

*  9  Storj  OD  Eiq.  Juritp.  $  1520  and  note  (9) ;  HoTefMleo  v.  Annet- 
ley,  9  Seh.  &  Lefr.  fM)7,  639,  630. 

3  1  Story  on  Kq.  Jurisp.  ^  55,  520;  2  Story  on  Eq.  Jurisp.  4  1^^ 
- 1599 ;  Horenden  v.  Annesley ,  9  Sch.  &  Lefr.  607, 629,  630 ;  Bnrditt  v. 
Grew,  8  Piek.  108;  Bond  v.  Hopkins,  1  Sch.  &  Left.  428,  429;  Stsck- 
iKraia  V.  Btrnston,  10  Ves.  466;  Poet,  ^  813. 

4  Mitf.  Eq.  PI.  by  Jeremy,  973,  lod  eases  eited  note  (x)  end  note  (s). 

*  See  1  Story  oo  Eq.  Jarisp.  (  64,  a.  599;  9  Story  on  Eq.  Jarisp. 
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^  757.  Thus,  for  example,  if  an  equitable  title  b 
not  sued  upon  until  after  the  time  within  which  a 
legal  title  of  the  same  nature  ought  to  be  sued  upon, 
to  prevent  a  bar  by  the  statute  of  limitations,  Courts 
of  Equity,  acting  by  analogy  to  the  statute,  will  not 
entertain  it.  For,  in  Courts  of  Equity,  lapse  of  time 
is  emphatically  an  ingredient  in  regard  to  entertaining 
suits  for  relief.  If  the  party  be  guilty  of  such  laches 
in  prosecuting  his  equitable  title,  as  would  bar  him,  if 
his  title  were  solely  at  law,  he  will  be  held  barred  in 
Equity*^  Hence,  it  is  a  general  rule  in  Equity,  in  re- 
gard to  all  trusts  and  equitable  estates  in  land,  that 
every  new  right  of  action  in  Equity,  that  accrues  to  a 
party,  whatever  it  may  be,  must  be  acted  upon  and 
prosecuted  within  twenty  years ;  and  that  an  adverse 
possession  for  twenty  years  (subject  to  the  ordinary 
exceptions  at  law)  is  a  good  bar  to  such  an  equitaUe 
right  or  title.^  Therefore,  the  statute  of  limitatifMis 
may  be  pleaded  to  a  Bill  to  redeem  a  mortgage,  if  the 
mortgagee  has  been  in  possession  twenty  years,  unless 
within  that  period  he  has  treated  it  as  a  mortgage.' 
So,  a  Bill  to  foreclose  a  mortgage  will  not  lie  after 
twenty  years'  possession  by  the  mortgagor,  without 


§  1520- 1522,  and  the  cases  there  cited.  See  also  Steams  v.  Page,  I 
Story,  R.  204 ;  Baker  v.  Whiting,  3  Sumner,  R.  476;  Dexter  v.  Arnold, 
3  Sumner,  R.  152  ;  Wedderburn  v,  Wedderbum,  4  Mylne  &  Craig,  R. 
41 ;  Post,  §  757-759,  813;  Portlock  v.  Gardner,  1  Hare,  R.  544,  603. 

1  Bond  V.  Hopkins,  1  Sch.  &  Lefr.  429 ;  Hovenden  v.  Annesley,  2 
Sch.  &  Lefr.  628-630,  636;  1  Story  on  Eq.  Jurisp.  §  55,  529;  3  Story 
on  Eq.  Jurisp.  ^  1520-1522 ;  Stackhouse  v.  Bamston,  10  Ves.  466. 

^  Hovenden  v.  Annesley,  2  Sch.  and  Le&.  636 ;  Cholmondeley  v.  Clin- 
ton, 2  Jac.  &  Walk.  1,  137,  141-189;  MUler  v,  Mclntire,  6  Peters, 
R.  61. 

3  Mitf.  Eq.  PI.  by  Jeremy,  273 ;  Hovenden  r.  Annesley,  2  Sch.  & 
Lefr.  636,  637 ;  Cooper,  Eq.  PI.  255;  Cholmondeley  v.  Clinton,  2  Jac.  & 
Walk.  1,  137-189:  Stackhouse  r.  Barnston,  10  Ves.  466;  Corbel  •. 
Barker,  3  Anst.  755;  Raveld  v.  Russell,  1  Touoge,  R.  9. 
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acknowledging  the  mortgage ;  and  a  plea,  setting  up 
the  bar,  will  be  good.'  But  redemptions  have  been 
opened  after  twenty  years,  where  the  mortgagee  has 
treated  it  as  redeemable  during  that  time ;  as,  if  he  has 
kept  accounts  upon  it.^ 

^  758.  If  there  Is  a  mortgage  of  a  manor,  with  an 
advowson  appendant,  and  the  church  becomes  void,  the 
mortgagee,  although  in  possession,  is  not  allowed  to 
present  to  the  church  till  the  mortgage  is  foreclosed/ 
But  if  the  mortgagee  of  an  advowson  presents  to  it,  a 
Bill  by  the  mortgagor,  seeking  to  compel  a  resigna- 
tion, must  be  brought  within  six  months  after  a  quare 
impedit.^  And  if  it  is  not,  plenarty  for  six  months  be- 
fore the  Bill  filed  may  be  pleaded  in  bar ;  for  the  stat- 
ute of  Westminster  the  second  is  considered,  for  this 
purpose,  as  a  statute  of  limitations,  in  bar  of  an  equi- 
table, as  well  as  of  a  legal  right.^  But  if  a  quare  impe- 
dit  is  brought  before  the  six  months  are  expired,  al- 
though the  Bill  is  filed  after,  it  may  be  in  some  cases  a 
ground  for  the  Court  to  interfere ;  and,  consequently, 
plenarty  would  not  in  such  cases  be  pleadable  in  bcir.^ 

^  7^.  A  further  illustration  of  the  doctrine  of  Courts 
of  Equity  on  this  subject  may  be  found  in  the  case  of 
a  rent-charge,  either  legal  or  equitable,  which  is  not 
within  the  purview  of  the  statute  of  limitations,  and  is 
not  of  course  l>arred,  cither  at  law  or  in  Equity,  by  the 
mere  lapse  of  time.^     But,  nevertheless,  in  a  case  of 


1  Ibid. 
•  Ibid. 

'  Cooper,  £q.  PI.  265 ;  M itf.  Va\.  PI.  by  Jeremy,  279. 
«  nrid. 
ft  Ibid. 

7  CoUim  •.  Goodall,  I  Vem.  235 ;  Cooper,  Eq.  PI.  254  ;  Wynn  v.  Wil- 
liaoit,  6  Vee.  130 ;  Stackhouae  v.  Barneton,  10  Ves.  466-470;  Eldridge 
t.  KboU,  Cowper,  R.  914 ;  Beames,  PI.  in  Eq.  168. 
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this  sort,  Courts  of  Equity  will,  after  a  great  lapse  of 
time,  unexplained  by  circumstances  entitling  the  party 
to  relief,  refuse  its  aid,  as  it  may  well  be  presuoaed, 
that  the  rent-charge  has  been  in  some  way  extinguish- 
ed. And  Courts  of  Equity  fully  recognize  the  maxim, 
VigUarUibuSj  non  dofmientibus,  jura  subveniunt.^ 

^  759,  a.  So,  if  a  judgment  has  been  obtained 
against  a  debtor,  and  no  efforts  are  made  by  the  credi- 
tor to  enforce  it  for  twenty  years,  the  lapse  oi  time 
will  be  a  good  bar  to  the  judgment,  and  may  be  ao 
pleaded,  notwithstanding  it  may  be  shown,  that,  during 
the  greater  part  of  the  time,  the  debtor  has  been  in- 
!  solvent ;  for  a  Court  of  Equity  will  never  be  actiye  in 

\  relieving  persons,  who  have  for  a  long  time  slumbered 

{  ,  upon  their  rights ;  and  especially,  when  they  might  have 

had  relief  in  Equity,  and  enforced  their  rights  there,  if 
they  had  applied  within  a  reasonable  period.^ 

^  759,  b.  Whether  the  direction  of  a  testator,  that 
his  debts  shall  be  paid  out  of  his  personal  and  real 
estate,  will  revive  a  debt  barred  by  the  statute  of  limi- 
tations, and  entitle  it  to  payment  out  of  the  assets,  has 
been  a  matter  of  grave  discussion.  The  doctrine  seems 
now  finally  settled,  that  in  no  case,  of  a  charge  either 
upon  the  personal  or  the  real  estate,  does  it  operate  to 
stop  the  running  of  the  statute,  unless,  indeed,  the 
debt  be  specially  referred  to  by  the  testator,  as  one 
scheduled  and  to  be  paid.^ 

^  1  Story  OD  Eq.  Jurisp.  §  55,  a,  520  ;  2  Story  on  Eq.  Jurisp.  ^  1580- 
1522,  and  notes;  1  Fonbl.  Eq.  B.  1,  ch.  4,  ^  27  and  note  (q)  ;  Cooper, 
Eq.  PI.  259 ;  Aston  v.  Aston,  1  Ves.  264 ;  Stackhouse  v.  ^umston,  10 
Ves.  466-469;  Beames,  PI.  in  Eq.  168-170;  Baldwin  v.  Peach,  1 
Younge  &  Coll.  453. 

a  Grenfell  v.  Girdlestone,  2  Younge  &  Coll.  662,  679,  681,  683. 

3  See  2  Story  on  Eq.  Jurisp.  §  1521,  a;  Scott  v,  Jones,  4 Clarke  &  Fio. 
382 ;  Freake  v.  Cranfeldt,  3  Mylne  &  Craig,  499.  But  see  CralloD  «. 
Oulton,  3  Beavan,  R.  1. 
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^  760.  It  may  be  added,  in  concluding  this  subject, 
that,  formerly,  Courts  of  Equity  held,  that,  unless  the 
defendant  claimed  the  benefit  of  the  statute  by  plea,  or 
by  answer,  he  could  not  insist  upon  it  in  bar  of  the 
plaintiflf's  demand.^  That  rule  no  longer  prevails, 
where  the  cause  accrued  so  long  ago  as  to  be  barred 
by  the  statute  of  limitation,  and  the  fact  is  apparent 
on  the  face  of  the  Bill ;  for  there  a  demurrer  will  lie.* 
And  the  Courts  will,  in  cases,  which  will  allow  of  the 
exercise  of  discretion,  use  the  statute  as  a  rule  to  guide 
that  discretion ;  and  will  also  sometimes  resort  to  the 
policy  of  the  ancient  law,  which  in  many  cases  limited 
the  demand  of  accruing  profits  to  the  commencement 
of  the  suit. 

^  761.  (2.)  The  statute  for  prevention  of  frauds  and 
perjuries  may  also  be  pleaded  in  bar  of  a  suit,  to 
which  the  provisions  of  the  statute  apply.*  Thus,  for 
example,  to  a  Bill  for  the  specific  performance  of  a 
contract  or  agreement  respecting  lands,  the  defendant 
may  plead  the  statute,  and  by  negative  averments  in- 
sist, that  there  has  been  no  contract  or  agreement  in 
writing  signed  by  the  parties.*  Therefore,  where  a 
Bill  stated  a  parol  agreement  for  the  sale  of  lands,  and 


*  Milf.  Eq.  PI.  by  Jeremy,  273,  274,  and  the  caaes  cited  in  note  (z) 
ftod  note  (a). 

■  Foater  v.  Hodgson,  19  Ves.  IfiO;  Earl  Deloraine  v.  Brown,  3  Bro. 
Ch.  R.  633,  and  Mr.  Belt's  note;  Hoarc  ».  Perk,  6  Sim.  R.  51 ;  Iloven- 
den  V.  Lord  Annosley,  2  Sch.  &  Lcfr.  607,  638;  Ante,  ^  484,  503  and 
note. 

'  Mitf.  Eq.  PI.  by  Jeremy.  265;  Cooper,  Fa\.  PI.  255;  Beamea,  PI. 
in  Eq.  171 ;  Cottington  v.  Fletcher,  2  Atk.  156.  See  thiacase  c<imment- 
ed  on  in  Moore  r.  Fxlwarda,  4  Ves.  24 ;  S.  C.  6  Vea.  68 ;  Beames, 
PI.  in  Eq.  180;  Gilb.  For.  Rom.  61.  This  sututc  passed  29  Car.  2,  ch. 
3,  and  has  been  very  penrrally  adopted  and  rcenacted  in  America.  2  Sto- 
ry on  Eq.  Jorisp.  ^  752. 

4  Cooper,  F-q.  PI.  855 ;  Mitf.  Eq.  PI.  by  Jeremy.  S66;  Bemroes,  PI.  in 
Eq.  171,  179;  SteTens  v.  Cooper,  1  John.  Ch.  R.  485. 
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that  five  guineas  were  paid  in  part  of  the  purchase 
money,  and  the  defendant  pleaded  the  statute  of  frauds 
in  bar,  the  plea  was  allowed ;  *  for  a  part  payment  d 
the  purchase  money  is  not  such  a  part  performance  of 
the  contract  or  agreement,  as  takes  the  case  out  oi 
the  statute.^  So,  to  a  Bill  setting  up  a  parol  variation 
of  such  a  contract,  the  statute  may  be  pleaded,  if  the 
variation  is  essential.' 
(  ^  762.  There  is  a  distinction  suggested  on  this  sub- 

I  ject,  important  in  point  of  practice.     If  a  Bill  for  the 

specific  performance  of  a  contract  respecting  the  sale 
of  land,  states  the  agreement  generally,  with  no  rep- 
resentation, fixing  it  as  in  writing,  or  not,  as  that  gen- 
eral averment  may  be  understood  of  an  agreement  in 
writing,  or  not,  although  the  plea  of  the  statute  has 
rather  the  appearance  of  an  answer ;  yet  it  has  always 
been  admitted  in  that  form.^  But  if  the  Bill  states  an 
agreement  in  writing,  and  seeks  nothing  but  an  exe- 
cution of  that  agreement,  a  plea,  that  there  is  no  agree- 
ment in  writing,  has  been  thought  not  to  be  proper; 
as  it  is  no  more  than  so  much  of  an  answer.* 

§  763.  It  seems  now  understood,  that  this  plea  ex- 
ends  to  the  discovery  of  the  parol  agreement,  as  well 
as  to  the  performance  of  it;  although  it  has  been  said, 

1  Main  v.  Matthews,  4  Ves.  720 ;  Cooper,  Eq.  PI.  235,  236 ;  Beames, 
PI.  in  Eq.  471,  472. 

3  2  Story  on  Elq.  Jiirisp.  §  760,  and  cases  there  cited. 

3  Cooper,  Eq.  PI.  256 ;  Brodie  v.  St.  Paul,  1  Ves.  jr.  326 ;  Jordan  f. 
Sawkins,  1  Ves.  jr.  402;  S.  C.  3  Bro.  Ch.  R.  388;  Parkhurst  v.  Van 
Cortlandt,  2  John.  Ch.  R.  275. 

4  Morison  v.  Tumour,  18  Ves.  182.  See  Whitchurch  v.  Bevis,  2Bro. 
Ch.  R.  566,  567,  and  Mr.  Belt's  note  (19);  S.  C.  2  Dick.  666.  But 
quiere,  whether  this  distinction  is  well  founded.  Why  is  not  such  a  neg- 
ative plea  good,  if  no  circumstances  are  charged  in  the  Bill  requiring  a 
discovery?  See  Rowe  v.  Teed,  15  Ves.  378;  Thring  r.  Edgar,  2  Sim. 
&  Stu.  274. 

»  Ibid. 
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that  the  defendant  is  comi)ellablc  by  answer,  or  by 
plea,  to  admit,  or  to  deny  the  parol  agreement,  stated 
in  the  Bill.^  But  this  seems  utterly  nugatory ;  for  it  is 
now  well  settled,  that  if  the  defendant  should  by  his 
answer  admit  the  parol  agreement,  and  should  insist 
upon  the  benefit  of  the  statute,  he  will  be  fully  entitled 
to  it,  notwithstanding  such  admission.'  But  if  he  ad- 
mits the  parol  agreement,  without  insisting  on  the  stat- 
ute, the  Court  will  decree  a  specific  performance,  upon 


^  This  subject  is  thought  by  Lord  Rcdcsdale  (Mitf.  Eq  P).  by  Jeremy, 
366  -  268)  to  be  still  ifiTolved  by  the  aothorities  in  some  difiiculty.  **  It 
has  been  understood,*^  says  he,  ^  that  this  plea  extended  to  the  disco\'cry 
of  a  parol  agreement,  as  well  as  to  the  performance  of  it,  except  where 
the  agreement  had  been  so  far  performed,  that  it  might  be  deemed  a  fraud 
oo  the  party  seeking  the  benefit  of  it,  unless  it  was  completely  carried  in- 
to execution ;  and  cases  have  been  determined  accordingly.  This  has  of 
late  been  the  subject  of  much  discussion,  and  some  contrariety  of  decisidn. 
Id  one  ease  the  Court  appeared  to  hare  conceived,  that  the  Conrts  of  K(}ui- 
ly,  in  determining  cases  arising  upon  this  statute,  had  laid  down  two  prop- 
ositions, founded  on  rules  of  Equity,  and  had  given  a  construction  to  the 
act  accordingly,  which  amounted  to  this,  that  the  act  was  to  be  construed, 
as  if  there  had  been  an  express  exception  to  the  extent  of  those  rules  in 
favor  of  Conrts  of  F>)uity ;  and  that  no  action  was  to  be  sustained,  except 
upon  an  agreement  in  writing,  signed  according  to  the  requisition  of  the 
statute ;  and  except  upon  Bills  in  Equity,  where  the  party  to  be  charged 
eoofessed  the  agreement  by  answer ;  or  there  was  a  part  performance  of 
the  agreement.  It  was  therefore  determined,  that  to  the  fact  of  the  agree- 
ment the  defendant  must  answer.  But  the  Court,  afterwards,  upon  a  re- 
hearing, allowed  the  pica.  In  subsequent  cases  this  subject  was  much 
dieeussed ;  and  the  question  was  particularly  considered,  whether,  if  the 
defendant  admitted  by  answer  tlio  fact  of  a  parol  agreement,  but  insisted 
on  the  protection  of  the  statute,  a  decree  could  be  pronounced  for  per- 
fermanee  of  the  agreement  without  any  other  ground,  than  the  fact  of  the 
parol  agreement  thus  confesse<i.  At  length  it  seems  to  have  been  decid- 
ed, that  although  a  parol  agreement  be  confessed  by  the  defendant's  an- 
swer; yet,  if  he  insists  on  the  protection  of  the  statute,  no  decree  can  bo 
made  merely  on  the  ground  of  that  confession.**  He  immediately  adds, 
in  the  anoceeding  senti>nce,  a  suggestion,  that  there  most  always  be  a  dis- 
covery of  the  parol  agreement  by  answer;  which,  however,  is  contrary  to 
the  text,  which  foUows  the  doctrine  of  Mr.  Cooper,  Gq.  PI.  256,  and  that 
ulumately  held  in  Whitchurch  v.  Bevis,  2  Bro.  Ch.  R.  559. 

•  Ibid. 
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th^  ground,  that  the  defendant  has  thereby  renounced 
the  benefit  of  the  statute.^ 

^  764.  But  if  in  cases  of  this  sort  any  matter  is 
charged  in  the  Bill,  which  may  avoid  the  bar,  created 
by  the  statute,  such  as  acts  of  part  performance,  or 
fraud,  then  the  plea  ceases  to  be  a  pure  plea ;  and  that 
matter  must  be  denied  by  way  of  averment  in  the 
plea,  and  must  also  be  denied  particularly  and  pre- 
cisely by  way  of  answer  in  support  of  the  plea.* 

^  766.  The  statute  of  frauds  and  perjuries  may  also 
be  pleaded  to  a  Bill  for  the  discovery  and  execution  of  a 
trust,  with  an  averment,  that  there  was  no  declaradon 
of  the  trust  in  writing.^  But  here,  as  in  the  former 
case,  circumstances  of  fraud  may  be  alleged  in  the  Bill^ 
which,  if  true,  would  avoid  the  bar/  If  there  be  any 
such  allegation  of  fraud,  the  plea  ceases  to  be  a  pure 
plea ;  and  the  allegation  must  be  met  by  an  averment 
in  the  plea,  denying  the  fraud ;  and  there  must  also  be 
an  answer  in  support  of  the  plea,  responsive  to,  and 
denying  all  the  circumstances  of  fraud  so  charged.* 

1  Cooper,  Eq.  PL  256,  257;  Mitf.  Eq.  PI.  by  Jeremy,  266-268; 
Beames,  PI.  in  Eq.  172-176;  2  Story  on  Eq.  Jurisp.  §  758  and  note  (1); 

1  Fonbl.  Eq.  B.  1,  ch.  3,  §  8,  and  note  (d) ;  Cozine  v,  Graham,  2  Paige, 
R.  177;  Ontario  Bank  v.  Root,  3  Paige,  R.  478;  Howe  v.  Teed,  15  Yes. 
375 ;  Morison  v.  Tumour,  18  Ves.  182,  183 ;  Cooth  v.  Jackson,  6  Ves. 
37,  38;  Bragden  v.  Bradbear,  12  Yes.  471.  In  the  case  of  The  Ontario 
Bank  v.  Root,  3  Paige,  R.  478,  it  was  decided,  that  where  the  Bill  sets  ap 
an  agreement,  which  would  be  invalid  by  the  statute  of  frauds,  unless  it 
was  in  writing,  and  the  defendant  by  his  answer  denies  the  agreement,  he 
need  not  insist  upon  the  statute  as  a  bar;  but  the  plaintiff  at  the  hearing 
must  establish  the  agreement  by  written  evidence.  S.  P.  Cozine  v,  Gra- 
ham, 3  Paige,  R.  177,  181. 

s  Cooper,  Eq.  PI.  256 ;  Mitf.  Eq.  PI.  by  Jeremy,  266,  267 ;  Beames,  PI. 
in  Eq.  176  - 182 ;  2  Story  on  Eq.  Jurisp.  §  759  -  767 ;  Whitchurch  v.  Bevis, 

2  Bro.  Ch.  R.  559,  and  Mr.  Belt^s  note;  Morison  v.  Tumour,  18  Yes. 
181,  182. 

3  Cooper,  Eq.  PL  256,  257;  Mitf.  Eq.  PI.  by  Jeremy,  265 ;  Cottinglon 
V.  Fletcher,  2  Atk.  156. 

4  Ibid. 

ft  Mitf.  Eq.  PI.  by  Jeremy,  268;  Cooper,  Eq.  PI.  257, 258 ;  Beames,  PI. 
inEq.  178-180. 
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§  766.  Whether,  in  the  case  of  a  parol  trust  charged 
by  a  Bill,  the  defendant  may  confess  the  trust  by  his 
answer,  and  insist  upon  the  statute  of  frauds  as  a  bar, 
as  he  may  to  a  Bill  brought  for  a  specific  performance 
of  a  parol  contract  respecting  lands,  is  an  important 
question,  which  has  been  much  discussed,  and  upon 
which  (it  has  been  said)  it  may  be  very  difficult  to 
make  a  satisfactory  distinction.^  In  each  case,  the 
confession  by  answer  of  the  trust,  or  of  the  agreement, 
is  susceptible  of  being  considered  as  a  declaration  of 
trust  in  writing,  or  as  an  admission  of  an  agreement  in 
writing,  signed  by  the  party.  If,  notwithstanding  the 
admission  in  the  one  case,  the  bar  may  be  insisted  on ; 
it  is  not  easy  to  say,  why  the  same  rule  ought  not  to 
be  applied  in  the  other.^  Indeed,  it  has  been  doubted, 
whether  the  defendant,  upon  a  Bill  charging  a  parol 
trust,  is  not  always  bound  to  answer,  as  to  the  exis- 
tence of  the  parol  trust;  and  whether  a  plea  of  the 
statute  would  be  good  to  such  a  discovery.' 

1  Milf.  Eq.  PI.  by  Jeremy,  267,  268. 

*  Bfitf.  Eq.  PI.  by  Jeremy,  267,  268;  Muckleston  o.  Brown,  6  Yes. 
69,  67-69. 

>  See  Addington  v,  Cann,  3  Atk.  141,  143, 144 ;  S.  C.  cited  Parker,  R. 
159,  160;  S.  C.  cited  and  commented  on,  Muckleston  v.  Brown,  6  Ves. 
67,66.  See  Whitchurch  v.  Bevia,  2  Bro.  Ch.  R.  559;  Mitf.  Eq.  PI. 
by  Jeremy,  967,  268.  Lord  Redeadale  (Mitf.  Eq.  PI.  by  Jeremy,  267) 
hit  naed  the  following  language:  —  **  And  it  may  now,  apparently,  be 
concluded,  that  a  plea  of  the  statute  cannot,  in  any  case,  be  a  bar  to  a 
dieeorery  of  the  fact  of  an  agreement ;  and  that,  as  the  benefit  of  the 
stfttote  may  be  had,  if  insisted  on,  by  answer,  there  can  bo  no  use  in  plead- 
iDg  it  in  ber  of  relief.  Whether  the  same  rule  would  bo  applied  to  a  cun- 
foetion  of  a  trust  by  an  answer,  which  may  be  considered  as  a  declaration 
of  the  trust  in  writing,  signed  by  the  party,  as  indeed  the  confession  of  a 
perol  agreement  by  answer  might  also  be  deemed,  seems  to  be  an  impor- 
taol  qnestion,  not  agitated  in  the  cases  decided  with  respect  to  other  agree- 
ments, and  upon  which  it  may  be  very  difficult  to  make  a  satisfactory  dis- 
tinction. In  the  cases,  in  which  it  was  formerly  considered,  that  a  plea 
of  this  statute  was  the  proper  defence,  it  was  conceiTed,  that  any  matter 
charged  by  the  Bill,  which  might  avoid  the  bar  created  by  the  statute, 
moat  be  denied  geoeraUyi  by  way  of  aTenneot  in  the  plea,  and  particu- 
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^  767.  But,  whatever  may  be  the  doubts,  in  some 
cases  of  trust,  it  seems  clear,  that  where  the  Bill  sets 


htrij  and  preciaely  bj  way  of  answer  to  Buppoct  the  plea.  But  aoooid- 
ing  to  one  case,  if  any  such  matter  were  charged  in  the  Bill,  it  became 
impossible  to  plead  the  statute  in  bar ;  the  Court  having  determined,  that 
denial  of  the  matter  so  charged  made  the  plea  double,  and  therefore  in- 
ibrmal.  Aod  it  may  now  be  doubtfal,  whether  a  ^ea  of  the  attatula  might 
in  any  case  (except  perhaps  in  the  case  of  a  trust)  to  extend  to  any  dis- 
covery sought  by  the  BUI ;  and  indeed,  whether  it  ought  not  to  be  deemed 
a  needless  and  vexatious  proceeding,  if  confined  to  relief."  From  this 
pjEMMagOt  it  seems  to  be  Lord  Redesdale's  oianion,  (1.)  That  to  a  BiU  for 
a  specific  performance  of  a  parol  contract,  the  defendant  must  by  answer 
discover,  whether  there  was  a  parol  contract  or  not ;  and  that  his  plea  of 
the  statute  must  not  cover  such  a  diaoovery.  But  this  is  contrary  to  the 
text,  Ante,  $  763  and  note,  and  seems  inconsistent  with  the  nkjroiite 
decision,  in  Whitchurch  v.  Bevis,  2  Bro.  Ch.  R.  559;  and  with  the 
generally  received  doctrine  in  England,  that  a  plea  in  bar,  good  to  the 
relief,  is  a  good  bar  to  the  discovery.  Mr.  Cooper,  too,  holds  the  contrary 
doctrine.  Cooper,  £q.  PI.  256.  (2.)  Lord  Redesdale  seems  te  held  it 
doubtful,  whether  a  plea  of  the  statute  ought  in  any  case  (except  perhaps 
in  the  case  of  a  trust)  to  extend  to  the  discovery  sought  by  the  Bill ;  or, 
indeed,  whether  any  snch  plea  is  good  at  all.  In  a  preceding  page  (p. 
265),  he  admits  the  validity  of  a  plea  of  the  statute  to  the  discovery  aad 
execution  of  a  trust ;  and  it  is  very  difiScult  to  perceive  any  distinction 
between  such  a  case,  and  the  case  of  a  Bill  for  the  specific  performance 
of  an  agreement.  In  the  latter  case,  a  plea  of  the  statute  has  often  been 
recognized  as  good ;  as  indeed  his  Lordship  admits  (p.  266,  and  cases 
cited,  note  ^,  and  note  m).  See  also  Mussell  v.  Cooke,  Prec.  Ch.  533; 
Whitchurch  v.  Bevis,  2  Bro.  Ch.  R.  559 ;  HoUis  v.  Whiting,  1  Vem.  151. 
That  the  bar  of  the  statute  may  be  relied  on  in  an  answer,  by  no  means 
establishes,  that  it  may  not  also  be  relied  on  in  a  plea ;  and  an  answer  in 
support  of  a  plea  is  not  necessary,  unless  some  facts  are  stated  in  the  Bill, 
as  to  the  trust  or  agreement,  which  call  upon  the  defendant  for  a  dis- 
covery. If  the  Bill  charges  a  written  agreement,  and  seeks  a  discovery 
thereof,  there  the  plea  may  require  an  answer  in  support  of  the  plea,  de- 
nying, that  there  is  any  written  agreement.  Perhaps  Lord  Eldon's  doc- 
trine, in  Morison  v.  Turnour,  18  Ves.  182,  cited  Ante,  ^  763,  may  be 
explained  upon  this  ground.  Mr.  Belt,  in  his  note  (19)  to  Whitchurch  v, 
Bevis,  2  Bro.  Ch.  R.  567,  seems  to  have  thought,  that  a  plea  of  the 
statute  to  a  parol  agreement,  charged  in  a  Bill,  would  be  good  without 
answering  as  to  the  parol  agreement ;  and  that  a  like  plea  would  be  good, 
if  the  agreement  was  not  stated  to  be  by  parol.  The  truth  seems  to  be, 
that  Lord  Redesdale,  in  his  whole  text  on  this  subject  (p.  265-269), 
seems  to  have  been  embarrassed  by  the  apparent  conflict  of  the  authori- 
ties, and  to  have  endeavoured,  without  success,  to  bring  them  into  harmony. 
Since  he  wrote,  the  subject  of  negative  pleas  has  been  much  more  fully 
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up  a  parol  trust,  the  non- performance  of  which  would 
be  a  fraud  upon  the  plaintiff;  or  where  the  parol  trust 
is  a  secret  trust,  alleged  to  lie  in  fraud  of  the  public 
policy  of  the  country ;  a  pure  plea  of  the  statute  will 
not  prevail ;  for  the  statute  will  never  be  allowed  to 
cover  fraud.  In  such  cases,  the  plea  must  contain 
averments  denying  the  fraud,  and  also  be  supi)orted 
by  an  answer,  discovering  or  denying  all  the  circum- 
stances relied  on  to  establish  the  fraud.*  Therefore, 
where  an  heir  at  law  filed  a  Bill  against  a  devisee,  for 
the  discovery  of  secret  trusts  for  charitable  uses,  and 
stating  a  paper  in  the  handwriting  of  the  testator, 
as  a  ground  for  the  allegation  ;  although  the  defendant 
pleaded  the  statute  of  frauds,  yet  he  was  compelled  to 
answer.'  And  so,  in  another  case,  in  which  co-heirs 
were  plaintiffs,  and  filed  a  Bill  for  the  same  purpose ; 
and  it  appeared,  that  the  testator's  codicil  contained 
expressions  denoting  some  trusts,  and  there  were  writ- 
ten acknowledgments  by  the  defendants,  that  they 
were  to  take  u|)on  trust  for  charity,  the  defendants 
were  compelled  to  answer.' 

^  768.  Even  in  the  case  of  a  mere  naked  allegation 
by  the  heir,  that  the  defendant  takes  upon  a  secret 
trust  for  charitable  purposes  against  the  statute  of  mort- 
main, if  *the  defendant  pleads  the  statute  of  frauds, 
with  an  averment,  that  he  never  signed  any  writing 
declaratory  of  a  trust,  it  will  not  be  sufficient ;  because 
the  statute  was  never  permitted  to  be  a  cover  for  a 
fraud  upon  the  private  rights  of  individuals;  and  al- 

eooaideTOd ;  and  the  confusion  in  the  authorities  is  in  a  gnmi  measure  dis- 
■ipalad.  See  Armita^^e  s.  Wadswortb,  1  Madd.  R.  189,  105 ;  liitchins 
9.  Lander,  Cooper,  ¥U\.  R.  34. 

>  Cooper,  Fa\.  PI.  25(;.  257. 

*  Cooper,  El).  PI.  357 ;  Adlinirton  v.  Cann,  1  Atk.  141 ;  cited  also  in 
Parker*B  Rep.  144,  and  6  Yes.  07,  and  9  Yes.  519;  Muckleston  r.  Hrown, 
6  Vee.  69,  «5,  68,  69 ;  Chambeilain  v.  Agar,  9  Yes.  k.  Beam.  959. 

9  Ibid. 
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though,  within  the  intention,  it  cannot  he  said,  that  a 
trust  is  created  under  these  circumstances;  yet  it  is 
dear,  that  a  trust  would  be  created  upon  the  principle, 
on  which  Courts  of  Equity  act  as  to  fraud.^  Thus,  in 
the  ordinary  case  of  an  estate  suffered  to  descend,  the 
owner  being  informed  by  the  heir,  that,  if  the  estate  is 
permitted  to  descend,  he  will  make  a  provision  for  a 
mother,  or  a  wife,  or  other  person,  the  Court  will 
compel  the  former  to  discover,  whether  he  did  make 
such  a  promise.^  So,  if  a  father  devises  to  his  young- 
est son,  who  promises,  that,  if  the  estate  is  devised  to 
him,  he  will  pay  a  sum  of  money  to  the  eldest  son, 
the  Court  will  compel  the  former  to  discover,  whether 
that  passed  in  parol ;  and  if  he  acknowledges  it,  even 
praying  the  benefit  of  the  statute,  he  will  be  decreed 
to  stand,  as  a  trustee  of  the  estate,  for  the  amount  of 
the  sums  of  money  charged  upon  it.^ 

^  769.  (3.)  The  plea  of  some  other  public  or  jMri- 
vate  statute.  In  the  same  manner  any  other  statute, 
which  creates  a  good  bar  to  the  demand  of  the  plain- 
tiff, asserted  in  his  Bill,  may  be  pleaded  with  the  aver- 
ments necessary  to  bring  the  case  of  the  defendant 
within  the  statute,  and  to  avoid  any  Equity,  which 
may  be  set  up  against  the  bar  created  by  the  statute.^ 
In  the  latter  case,  there  must  also  be  an  answer,  dis- 
covering  and  denying  the  matters  of  Equity,  so  set  up 
to  avoid  a  bar.*  Among  these  statutable  bars  may  be 
enumerated  the  statute  respecting  the  buying  of  pre- 


J  Cooper,  Eq.  PL  257,  258  ;  Strickland  ».  Aldridge,  9  Yes.  616,  519  ; 
Chamberlain  v.  Agar,  2  Ves.  &  Beam.  259,  262. 
3  Ibid. 

3  Ibid. 

4  Cooper,  Eq.  PI.  258  ;  Milf.  Eq.  PI.  by  Jeremy,  274  ;  1  Story  on  Eq. 
Jurisp.  §  99,  256  ;  2  Story  on  Eq.  Jurisp.  §  768. 

5  Beames,  PL  in  Eq.  182,  183. 
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tensed  dties ;  the  statute  of  maintenance ;  the  statute 
of  usury ;  and,  in  England,  the  ship  registry  acts.^ 

^  770.  A  private  or  particular  statute  may  also  be 
pleaded  in  the  same  manner.  Thus,  to  a  Bill  im- 
peaching a  sale  of  lands  in  the  fens  by  the  conserva- 
tors under  the  statutes  for  draining  the  fens,  the  de- 
fendant pleaded  the  statutes,  and  that  the  sale  was 
made  according  to,  and  by  virtue  of  those  statutes ; 
and  the  plea  was  allowed.^ 

^771.  (4.)  A  plea  is  sometimes  both  a  statute  and 
a  record  ;  as,  for  instance,  a  fine  with  proclamations,  in 
England,  according  to  the  statute  of  4  Henry  VII., 
ch.  24,  and  a  five  years'  non-claim.'  This  bar  is  not, 
or  at  least  has  not  been,  usually  applied  in  America. 
But  still  it  may  l>e  proper  to  state  a  few  matters  in  re- 
gard to  the  nature  and  operation  of  the  plea,  as  it 
serves  to  illustrate  some  other  points  of  general  juris- 
prudence, and  of  pleading. 

^  772.  A  plea  of  a  fine  and  non-claim,  is  properly  a 
legal  bar ;  but  it  is  equally  good  in  Equity,  provided  it 
is  pleaded  with  proper  averments.*  Where  a  defec- 
tive tide,  merely  legal,  is  purchased  by  a  party,  al- 
though the  defect  is  apparent  upon  the  face  of  his  deeds, 
yet  the  fine  may  be  set  up  by  him,  as  a  bar  in  Equity ; 
and  he  will  not  be  affected  by  notice  of  such  defect, 
90  as  to  make  him  a  trustee  for  the  person,  who  had 

^  Beamet,  PI.  in  F.q.  183;  Hitchina  v.  Lander,  Cooper,  Eq.  R.  34 ; 
Wall  V.  Stabba,  2  Ves.  Si  Heam.  350.  In  Hitchina  v.  Lander,  Coojwr, 
Eq.  R.  35,  the  form  of  a  plea  of  buying  a  pretenaed  title,  contrary  to 
autute  of  33  Henry  VlII.,ch.  9,  }  3,  is  given  at  largo;  which  waa  allow- 
«h1  by  Lord  Eldon.     S.  F.  Bcames,  PI.  in  ¥a\.  Appendix,  333-337. 

•  Beamea,  PI.  in  Va\.  183  ;  Cooper,  Rj.  PI.  359,  360;  Mitf.  Ecj.  PI. 
by  Jeremy,  374  ;  Brown  v.  Hammond,  3  Ch.  Caa.  349. 

3  Cooper,  E<i.  PI.  2fiO ;  Mitf.  Eq.  PI.  by  Jeremy,  353-351;  Gilb. 
For.  Rom.  61 ;  Gait  r.  Oabaldiston,  1  Ruas.  R.  158;  S.  C.  5  Madd.  R. 
498.  See  Leigh  v.  Leigh,  I  Sim.  R.  349,  371-373;  Story  v.  Lord 
WindaoT,  9  Atk.  630,  631. 

«  nnd. 
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the  right ;  for  a  defect  upon  the  fiace  of  title  deeds  is 
often  the  occasion  of  a  fine  being  levied  ;  and  if  a  person 
has  lost  his  right  by  a  legal  bar,  he  can  have  no  reaiedy 
in  Equity,  whatever  may  be  the  circumstances.^ 

^  773.  In  regard  to  equitable  tides,  also,  a  fine  and 
non-claim  will  in  many  cases  be  a  good  bar,  as  it  is  in 
regard  to  legal  tides.  And  it  may  be  generally  stated, 
that,  wherever  a  person  comes  in  by  a  dde,  in  opposi- 
Uon  to  the  tide  of  a  trust  estate,  or  comes  in  under  the 
dde  to  the  trust  estate  for  a  valuaUe  consideration, 
without  fraud,  or  notice  of  fraud,  or  of  the  trust,  a  fine 
and  non-claim  may  be  set  up  as  a  bar  to  the  claim  of  a 
trust.^  For  many  purposes,  indeed,  a  fine,  although  un- 
der the  statute,  is  treated  only  as  a  species  of  convey- 
ance.' 

^  774.  On  the  other  hand,  there  are  cases,  in  which 
Courts  of  Equity  will  control  the  effects  oi  a  fine  and 
non-claim.  Some  of  these  cases  are  founded  upon  an 
analogy  to  the  law ;  and  others  again  are  founded  upon 
their  own  peculiar  jurisprudence.  In  the  first  place, 
there  are  cases,  where  a  fine  will  not  avail  either  at 
law  or  in  Equity.  ( 1 .)  As  where  the  person,  setdng 
up  the  fine,  has  been  guilty  of  covin  or  fraud,  he  will 
be  treated  as  a  trustee  for  the  person  equitably  endded. 
(2.)  A  mortgagor  cannot  bar  a  mortgagee  by  a  fine 
and  non-claim.  ( 3.)  A  fine  by  a  lessee,  or  tenant  at 
will,  will  not  bar  his  lessor's  right ;  or  a  rent  issuing 
out  of  the  land.  (4.)  A  fine  will  not  bar,  or  extin- 
guish a  simply  collateral  or  naked  power.* 


1  Milf.  Eq.  PL  by  Jeremy,  361 ;  Cooper,  Eq.  PI.  260 ;  Beames,  PI.  in 
Eq.  183-186. 

9  Mitf.  Eq.  PI.  by  Jeremy,  252,  263;  Beames,  PI.  in  Eq.  191 ;  Cooper, 
Eq.  PI.  263. 

3  2  Black.  Comm.  348,  349. 

4  Beames,  PI.  in  Eq.  186-188;  Cooper,  Eq.  PI.  260-262;  Mitf. 
Eq.  PI.  by  Jeremy,  250  -  252. 
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^  775.  In  the  next  place,  there  are  cases,  in  which  a 
fine  and  non-chiim  do  not  constitute  a  bar  in  Courts  of 
Equity  upon  their  own  peculiar  principles.  (1.)  Thus, 
although  where  the  Equity  charges  the  land  only, 
a  fine  is  a  good  bar ;  yet,  if  it  charges  the  person 
only,  in  respect  of  the  land,  it  is  then  no  bar ;  as 
in  case  of  a  purchaser  from  a  trustee,  knowing  the 
trust.^  (2.)  Where  the  person,  claiming  the  benefit  of 
the  fine,  derives  title  under  a  trustee,  but  really  has 
not  the  character  of  a  purchaser  for  a  valuable  con- 
sideration, the  fine  is  no  bar ;  for,  in  such  a  case,  he  is 
also  treated  as  a  mere  trustee.^  (3.)  If  a  person, 
who  claims  under  a  conveyance  obtained  by  fraud,  lev- 
ies a  fine,  that  is  no  bar  to  the  owner ;  for  he  is  a 
mere  trustee  of  the  latter  in  consequence  of  the  fraud.' 
(4.)  If  a  person,  coming  in  under  a  fraudulent  con- 
veyance, sells  to  another  by  a  fine,  with  notice  of  the 
fraud,  or  without  consideration,  the  fine  is  no  b<ir.^ 
(6.)  If  the  Equity  or  trust  is  created  by  the  fine,  the 
fine  will  be  no  bar ;  l>ecause  it  is  not  an  opposite  ti- 
tle.* (6.)  Where  there  is  a  suppression  of  the  tide 
deeds  by  a  tenant  for  life  in  |)ossession  of  them,  or  by 
a  trustee,  a  fine  will  be  no  bar  to  a  Bill  against  him  by 
the  rightful  owner.®  ( 7.)  A  fine  by  a  person  in  pos- 
session, the  legal  estate  being  in  a  trustee,  will  not 


>  Beames,  PI.  in  Eq.  Ih9;  Cooper,  Et].  PI.  261  ;  Mitf.  Eq.  Pi.  by  Jer- 
emy, 351 ;  Salisbury  v.  Ba^got,  1  Ch.  Caa.  278. 

«  Beames,  PI.  in  Va\.  189 ;  (nib.  For.  Rom.  62 ;  Cooper,  fiq.  PI.  201 ; 
Mitf.  Eq.  PI.  by  Jeremy,  251. 

5  Beames,  PI.  in  F^.  190;  Gilb.  For.  Rom.  62. 

*  Beames,  PI.  in  Fa\.  190,  191;  Gilb.  For.  Rom.  69;  Kennedy  v. 
Daly,  1  Sch.  &  I^fr.  380,  381. 

*  Beames,  PI.  in  F^.  191  ;  Gilb.  For.  Rom.  63. 

*  Beames,  PI.  in  Ei\.  192;  Bowles  v.  Stewart,  1  Sch.  &  Lefr  225. 

CQ.  PL.  92 
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bar  an  equitable  charge  under  the  deed  of  trust.^ 
( 8.)  The  pendency  of  a  suit  in  Equity  will  sometimes, 
in  a  Court  of  Equity,  prevent  the  runiung  of  a  fine  and 
non-^^laim,  where  the  matter  is  of  an  equitable  nature.^ 

^  776.  In  the  next  place,  Courts  of  Equity  wiU,  in 
some  cases,  limit  the  operation  of  a  fine,  and  allow  it 
as  a  bar  to  a  certain  extent  only.  (1.)  Where  it  ap- 
pears to  have  been  the  intention  of  a  husband  and 
wife,  in  levying  a  fine,  not  to  bar  her  jointure,  a  Court 
of  Equity  will  not  allow  it  to  operate  as  such  a  bar.' 
(2.)  Where  a  fine  is  levied  pursuant  to  a  decree,  fw  a 
particular  purpose,  it  will  not  be  permitted  to  operate 
farther  than  the  decree  directs.^  (3.)  If  a  fine  be 
levied  on  lands,  comprised  in  marriage  articles,  to  dif- 
ferent uses  from  those  intended  by  the  articles,  a  re- 
conveyance will  be  compelled,  according  to  the  uses 
intended  by  the  articles.* 

^  777.  In  a  plea  in  Equity  of  a  fine  and  non-claim, 
or  of  any  other  strictly  legal  bar,  the  same  strictness  is 
required  as  at  law.  In  the  case,  therefore,  of  the  plea 
of  a  fine,  a  direct  positive  averment  of  seisin  is  neces- 
sary. And,  therefore,  if  the  allegation  of  seisin  is 
only  argumentative  ;  as  if  it  be,  that  the  party  being, 
or  pretending  to  be  seised,  or  being  in  possession  and 
receipt  of  the  rents,  and  being  thereby  seised,  convey- 
ed the  plea,  will  be  overruled ;  it  being  necessary  to 


1  Beames,  PL  in  Eq.  192;  Pomfret  v,  Winsor,  2  Ves.  472 ;  S.  C.  ci- 
ted 10  Ves.  469. 

3  Beames,  PI.  in  Eq.  192-  194 ;  Cooper,  Eq.  PI.  263  ;  Mitf.  Eq.  PI. 
by  Jeremy,  252. 

3  Beames,  PI.  in  Eq.  193  ;  Cooper,  Eq.  PI.  260. 

^  Beames,  PI.  in  Eq.  193;  Goodrich  v.  Brown,  2  Freem.  180;  S.  C.  1 
Ch.  Cas.  49;  Cooper,  Eq.  PI.  262. 

5  Beames,  PI.  in  Eq.  193 ;  Trevor  v.  Trevor,  1  P.  Will.  622 ;  Cooper, 
Eq.  PI.  263. 
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aver  an  actual  seisin.  It  is  not,  indeed,  requisite  to 
aver  a  seisin  in  fee  ;  an  averment,  that  the  party  was 
seised,  ut  de  libera  tenementOj  and  being  so  seised  a 
fine  was  levied,  will  be  sufficient.^  A  plea  of  a  fine  of 
lands  in  the  County  of  Derby  and  elsewhere,  with  an 
averment,  that  it  was  of  all  the  lands  mentioned  in  the 
Bill,  has  been  held  sufficient,  although  without  an  aver- 
ment, that  the  party  had  no  lands  but  in  Derbyshire.' 
And  although  advowsons  were  mentioned  in  the  same 
plea,  and  it  was  objected,  that  a  seisin  by  presentation 
not  being  alleged,  the  fine  could  not  operate  as  a  bar ; 
yet  the  Court  held  a  general  averment  of  seisin  to  be 
sufficient,  and  that  they  would  not  intend,  that  there 
were  advowsons  merely  because  they  were  mentioned 
in  the  fine.'  A  plea  of  a  conveyance,  fine,  and  non- 
claim,  is  not  multifarious ;  but  is  a  good  plea,  the 
whole  being  a  plea  of  one  title  only.^ 

^  778.  Secondly ;  Pleas  of  matter  of  record,  or  as  of 
record,  in  some  Court.  At  the  Common  Law,  Courts 
are  divided  into  Courts  of  record,  and  Courts  not  of 
record.  The'  distinction  is,  for  the  most  part,  purely 
technical.  The  Superior  Courts  of  Common  Law  are 
deemed  Courts  of  record.  The  Court  of  Chan- 
cery in  its  Equity  Jurisdiction,  the  Court  of  Admiralty, 
and  the  Ecclesiastical  Courts,  are  deemed  Courts  not 
of  record.*     The  proceedings  of  the  former  Courts  are 


1  Cooper,  £q.  PI.  263,  264 ;  Mitf.  Eq.  PI.  by  Jeremy,  353 ;  Beamea, 
PI.  in  Eq.  185,  186. 

•  Ibid. 

)  Ibid. 

«  Ibid. 

^  Bicon,  Abridg.  tit.  Courts,  D.  9,  in  margin.  Every  Court,  haring  a 
power  to  fine  and  imprison,  is  deemed  a  Court  of  record  at  tbe  Common 
Law.  Bacon,  Abridg.  tit.  Courts,  D.  9;  3  Black.  Com.  94.  Mr.  Jus- 
tice Blackatooo  (ibid.)  bas  given  other  distinctions,  and  has  stated,  that  all 
Covrts  of  leooid  are  the  King's  Courts ;  and  that  a  Court  not  of  record 
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treated  as  matters  of  record  ;  those 
are  treated,  Dot  strictly  as  mattei 
matters  as  of  record  ;  that  is,  the^ 
of  the  same  vaHdity,  as  if  they  we 
^  779.  Let  us,  then,  in  the  first 
of  matters  of  record,  technically 
common  recovery.  A  defendant  i 
a  common  recovery,  duly  suffered, 
the  uses,  in  bar  to  a  Bill,  assertinj 
entail,  if  the  estate,  limited  to  th< 
which  he  claims,  is  thereby  destroy 
is  not  confined  to  a  legal  entail,  tw 
to  an  equitable  ent£iil.'  Therefore, 
suffered  by  a  cestui  que  trust  in  tai 
sion  under  the  trustee,  wilt  be  suf 
mainders  and  reversions  depending 
although  there  be  no  legal  tenan 
only  an  equitable  tenant  to  the  [ 
case,  however,  the  trust  estate  mu: 
third  person,  who  thus  becomes  an 
tail  to  the  precipe,  against  whoi 
brought,  in  the  same  manner,  as  in 
estates.*     But  recoveries  of  this  k: 

SB  the  Coart  of  a  private  man,  whom  the  law 

discretionaij  power  over  the  fortunes  or  libei 
This  djsiinction  ia  wholly  inapplicable  to  the  < 
the  Court  of  Admiralty,  and  generally  to  the  E 
are  all  Courls  of  ihe  King  i  yet  ihey  are  not  C* 
ica.  Courts  of  Equity  are  generally,  perhaps  i 
much  Courts  of  record,  as  Courts  of  Common 
United  States  ate  all  Courts  of  record. 

1  Beames,  PI.  in  Eq.  1S5  ;  Cooper,  Eq.  Pl.S 
my,  253;  Attorney-General  o.  Sutton,  I  P.  W 

>  Ibid. 

3  Ibid. 

*  Cooper,  Eq.  PI.  264,  265;  Beames,  PI.  it 
V.  Brown,  I  Ch.  Cas.  49;  S.  C.  2  Freem.  180 
R.  13,  and  Mr.  Raitbby's  note  (1),  p.  14. 
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the  trust  estate,  whereof  they  are  suffered,  and  the 
equitable  remainders  or  reversions  exj)ectant  thereon  ; 
and  they  do  not  affect  any  legal  estate.  So  that  the 
legal  estate  cannot  be  barred  by  an  equitable  re- 
covery.* 

^  780.  (2.)  The  plea  of  a  judgment  at  law  in  a 
Court  of  record.  If  the  judgment  of  a  Court  of  ordi- 
nary jurisdiction  has  finally  decided  the  rights  of  the 
parties,  that  judgment  may  in  general  he  pleaded  in 
bar  of  a  Bill  in  Equity.  Thus,  where  a  Bill  was 
brought  by  a  person,  claiming  to  be  son  and  heir  of 
Jocelin,  Earl  of  Leicester,  and  alleged,  that  the  Earl, 
being  tenant  in  tail  of  estates,  had  suffered  a  recovery, 
and  had  declared  the  use  to  himself  and  a  trustee  in 
fee,  and  that  the  plaintiff  had  brought  a  writ  of  right 
to  recover  the  lands ;  but  that  the  defendant  had  pos- 
session of  the  title  deeds,  and  intended  to  set  up  the 
legal  estate,  which  was  vested  in  the  trustee ;  and 
prayed  a  discovery  of  the  deeds,  and  that  the  defend- 
ant might  be  restrained  from  setting  up  the  estate  in 
the  trustee  ;  the  defendant  pleaded,  as  to  the  discovery 
of  the  deeds  and  relief,  a  judgment  in  her  favor  in  a 
writ  of  right ;  and  averred,  that  the  title  in  the  trus- 
tee, which  the  Bill  sought  to  have  removed,  had  not 
been  given  in  evidence ;  and  the  plea  was  allowed.* 

»  Cooper,  Eq.  PI.  205;  Phillips  v.  Bryd^cs,  3  Ves.  120.  125,  126. 
This  plem  is  founded  upon  the  analogy  of  the  law  ;  and  would,  therefore, 
probably  be  gOTemcd  by  the  rules,  applied  to  the  same  plea  in  a  Court  of 
Law,  some  of  which  are  stated  in  Beamcs,  PI.  in  Vjq.  UH),  107. 

«  Milf.  Eq.  PI.  by  Jeremy,  253,  254  ;  Cooper,  Vai.  Pi.  266 ;  Beames, 
PI.  in  Eq.  197,  198.  Lord  Kedesdale  had  added  the  following  comments 
00  this  case.  **  In  this  case,  the  Bill  was  brought  before  the  trial  in  the 
writ  of  right,  and  the  plaintiff  had  proceeded  to  trial,  without  the  discov- 
ery and  relief,  sought  by  his  Bill,  for  the  purposes  of  the  trial.  The  plea 
wit  subsequent  to  the  judgment.  It  may  be  doubted,  therefore,  whether 
the  ftverment,  that  the  title  in  the  trustee  had  not  been  given  in  evidence 
OQ  the  thai  of  the  writ  of  right,  was  necessary ;  as  the  judgment  was  a 
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^  780,  a.  So,  where  a  verdict  and  jadgment  were 
obtained  in  the  Lord  Mayor's  Court  in  Liondon  in  a 
foreign  attachment,  by  the  defendant  against  the  plain- 
tiff in  the  Bill,  on  the  same  subject-matter,  on  which 
the  Bill  sought  relief,  a  plea,  stating  the  fact,  was  held 
good,  as  the  Liord  Mayor's  Court  was  a  Court  of  com- 
petent jurisdiction  to  decide  the  matters  in  dispute 
between  the  parties  ;  and  if  the  matters  so  in  dispute 
were  not  finally  decided  by  the  judgment,  they  were 
there  in  the  proper  course  for  a  final  decision.^  But, 
then,  to  support  such  a  plea,  it  must  be  averred  in  the 
plea,  that  the  same  issue  was  joined  in  the  licHrmer 
suit,  as  in  the  Bill,  that  the  subject-matter  of  the  suit 
was  the  same,  and  that  the  proceedings  in  the  Lord 
Mayor's  Court  were  for  the  same  object  and  purpose.* 

^781.  The  plea  will  be  equally  good,  not  only  to 
a  Bill  founded  upon  the  same  original  cause  of  action; 
but  also  to  a  Bill  to  set  aside  a  verdict  and  judgment, 
as  obtained  against  conscience,  unless  it  contains  some 
allegations  of  fact,  impeaching  the  verdict  and  judg- 
ment, which  would  avoid  it,  and  require  an  answer.' 


bar,  as  a  release  subsequent  to  the  filing  of  the  BiU  would  have  been. 
And  if  the  plaintiff  could  have  avoided  the  effect  of  the  judgmoDt,  be- 
cause the  title  in  the  trustee  had  been  given  in  evidence,  it  should  seem, 
that  that  fact,  together  with  the  fact  of  the  judgment,  ought  to  have  been 
brought  before  the  Court  by  another  Bill,  in  the  nature  of  »  Bill  for  a  new 
trial,  either  as  a  supplemental  Bill,  or  as  an  original  BiU,  the  former  Bill 
being  dismissed."     Mitf.  Elq.  PI.  by  Jeremy,  254, 255. 

1  Behrens  v.  Pauli,  1  Keen,  R.  456. 

9  Behrens  v.  Sieveking,  2  Mylne  &  Craig,  602. 

3  Mitf.  Eq.  PI.  by  Jeremy,  255;  Cooper,  Eq.  PI.  266,  267;  Beames, 
PI.  in  Eq.  198,  199 ;  Williams  v.  Lee,  3  Atk.  223 ;  Mitchell  v.  Hains, 
2  Ves.  jr.  135.  The  plea  in  Williams  v.  Lee,  3  Atk.  223,  is  given  ai  large 
in  the  Appendix  to  Mr.  Beames,  PI.  in  Elq.  337  -  339.  As  it  is  rare,  it  is 
here  inserted.  '*  The  plea  of  Richard  Lee,  and  Mary  his  wife,  to  part, 
and  their  answer  to  the  residue  of  the  Bill  of  complaint  of  Henry  Wil- 
liams, complainant:  These  defendants,  by  protestation,  not  confessing  or 
acknowledging  all  or  any  the  matters  and  things  in  the  complainant's 
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Indeed,  without  such  allegations,  the  objection  would 
seem  more  proper  to  be  taken  by  demurrer  than  by 
plea.^ 

Bill  of  complaint  to  be  true,  in  manner  and  form  as  the  same  are  therein 
set  forth  and  alleged,  as  to  so  much  of  the  said  Bill,  as  seeks  to  contro- 
Tert  the  ralae  of  the  sereral  goods  and  things  in  the  Bill  mentioned  to  be 
bequeathed  to  the  said  defendant,  Mary  Lee,  by  Urania  Groodwin,  de- 
ceased, in  the  Bill  named,  in  respect  of  which  this  defendant,  Richard 
Lee,  hath  recovered  a  verdict  against  the  said  complainant,  and  which 
seeks  to  controvert  the  right  and  title  of  these  defendants,  or  either  of 
them,  to  the  same  goods ;  and  also  as  to  so  much  of  the  said  Bill,  as 
seeks  to  impeach  the  said  verdict,  which  this  defendant,  Richard  Lee, 
hath  obtained  against  the  complainant,  in  respect  of  the  same  goods  and 
eflfecta,  these  defendants  plead  in  bar ;  and  for  plea  say,  that  before  the 
iDtermarriage  of  these  defendants,  this  defendant,  Mary  Lee,  (then  Mary 
Polden,  spinster,)  was  possessed  of,  and  legally  and  well  entitled  to,  the 
said  several  goods  and  effects,  by  virtue  of  the  last  will  and  testament  of 
the  Mid  UTmnia  Groodwin ;  and  that  the  complainant  afterwards  got  the 
MOM  iato  hit  custody  and  power.  And  these  defendants,  having  aAer- 
wards  intermarried,  and  the  said  complainant  refusing  to  redeliver  the  said 
goods  and  effects  to  this  defendant,  Richard  Lee,  upon  a  demand  by  him 
made  thereof,  he,  this  defendant,  in  Trinity  vacation  last,  brought  his  ac- 
tion at  law  against  the  said  complainant,  in  order  to  obtain  satisfaction  for 
the  same  goods  and  effects ;  and  in  Michaelmas  term  last,  declared  against 
the  said  complainant  in  an  action  of  trover  and  conversion  of  the  same 
goods  aad  efiects,  and  laid  his  damages  therein  at  three  hundred  pounds ; 
to  which  declaration  the  said  complainant  pleaded  not  guilty.  And  this 
defendant  having  replied  to,  and  taken  issue  upon  the  said  plea,  the  said 
iMQe  came  on  to  be  tried  at  the  sittings  after  last  Michaelmas  term,  at 
Weetmioater  Hall,  for  the  county  of  Middlesex,  before  the  Right  Hon- 
orable Sir  William  Lee,  Knight,  Lord  Chief  Justice  of  the  same  Court, 
when  and  where,  upon  a  full  defence  made  by  counsel  on  behalf  of  the 
now  complainant,  and  after  evidence  given,  as  well  on  the  behalf  of  the 
now  defendant,  Richard  Iice,  as  of  the  said  complainant,  the  jury  empan- 
elled and  sworn  to  try  the  said  iBsue,  brought  in  a  verdict  in  favor  of 
this  defendant,  Richard  I/ee,  for  X800  damages,  besides  costs  of  suit ; 
which  said  verdict  is  still  in  full  force,  and  has  not  been  impeached  or  set 
aside  by  the  said  Court,  where  the  said  action  wm  tried ;  nor  hath  the 
said  complainant  (to  the  knowledge  or  belief  of  thcM  defendants)  so 
moch  as  complained  to  the  said  Court  of  the  said  verdict,  or  attempted  to 
obtain  a  new  trial  in  the  said  action,  by  reason  that  the  said  jury  had 
lonnd  exoeeeive  damages,  or  the  said  verdict  was  given  against  evidence, 
or  to  the  disMtisfaction  of  the  judge,  before  whom  the  said  action  wm 

i  Mitf.  Eq.  PI.  by  Jeremy,  866. 
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^  782.  And  it  is  not  sufficient  to  show,  that  injustice 
has  been  done  ;  but  it  must  be  shown,  that  it  has  been 
done  under  circumstances,  which  authorize  the  Court 
to  interfere ;  because,  if  a  matter  has  been  already  in- 
vestigated in  a  Court  of  Justice  of  competent  jurisdic- 
tion, according  to  the  common  and  ordinary  rules  of 
investigation,  a  Court  of  Equity  cannot,  and  ought 
not  to  take  upon  itself  to  enter  anew  into  the  merits 
of  the  case.^  It  is  bound  to  presume,  that  all  things 
have  been  rightfully  done ;  and  the  maxim  applies, 
Expedit  reipubliiBy  ut  sit  finis  litium. 

^  783.  In  the  next  place,  as  to  pleas  of  matter  as 
of  record.  (1.)  The  sentence  or  judgment  of  a  foreign 
Court  (which  is  deemed  to  be  a  Court  not  of  record) 
upon  the  same  matter  put  in  controversy  by  the  Bill, 
may  be  pleaded  in  bar.  And  it  will  be  a  good  bar,  if 
the  Court,  pronouncing  the  sentence  or  judgment,  had 


tried.  And  this  defendant,  Richard  Lee,  avers,  that  the  aforesaid  de- 
mands of  this  defendant,  which  are  controverted  by  the  said  complainant's 
now  Bill  of  complaint,  and  the  demands  of  this  defendant,  which  were  so 
as  aforesaid  ascertained  and  established  by  the  said  verdict,  are  the  same, 
and  not  otherwise,  or  different.  All  which  matters  and  things  these  de- 
fendants are  ready  to  verify,  maintain,  and  prove,  as  this  honorable  Court 
shall  direct,  and  do  plead  the  same  in  bar  of  so  much  and  such  parts  of 
the  said  Bill,  as  are  herein  before  mentioned  to  be  pleaded  unto ;  and  hum- 
bly pray  the  judgment  of  this  honorable  Court  thereupon,  and  whether 
they  are  liable,  or  shall  be  compelled  to  make  any  further  or  other  answer 
to  so  much  of  the  said  Bill,  as  they  have  herein  before  pleaded  unto.  And 
these  defendants,  insisting  upon  their  said  plea,  and  in  no  wise  waiving  or 
departing  from  the  same,  or  the  benefit  thereof,  but  saving  to  themselves 
the  benefit  of  the  said  plea  ;  and  also  saving  and  reserving  to  themselves 
all  and  all  manner  of  advantage  and  benefit  of  exception  to  the  many  in- 
sufliciencies,  errors,  and  imperfections  of  the  complainant's  said  Bill  of 
complaint,  for  answer  thereunto,  or  to  so  much  thereof  as  they  are  ad- 
vised concerns  them  to  make  answer  unto,  they,  these  defendants,  answer 
and  say,"  &c. 

1  Beames,  PI.  in  Eq.  199,  204 ;  Bateman  v.  Willoe,  1  Sch.  &  Lefr. 
204  ;  Ante,  §  780,  a,  and  cases  there  cited. 
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jurisdiction,   with  the  like  exception  of  such  circum- 
stances, as  would  invalidate  a  domestic  judgment.^ 

§  784.  The  general  rule  being  stated,  we  are  next 
to  consider  some  of  the  exceptions  to  it.  If  there  is 
any  charge  of  fraud,  or  if  other  circumstances  are 
shown  by  the  Bill,  as  a  ground  for  relief,  the  sentence 
or  judgment  cannot  be  pleaded,  by  a  pure  plea,  in  bar 
of  the  Bill.  But  the  plea  must,  besides  setting  up 
the  sentence  or  judgment,  proceed  by  suitable  aver- 
ments to  deny  the  fraud,  or  other  circumstances,  upon 
which  the  sentence  or  judgment  is  sought  to  be  im- 
peached ;  and  thus  put  them  in  issue  by  the  plea. 
And  it  must  also  be  supported  by  a  full  answer  to  the 
special  charges  in  the  Bill.^ 

§  785.  Upon  this  ground,  a  case  was  determined 
upon  a  Bill  brought  by  the  insurers  of  part  of  the 
property  taken  on  board  certain  Spanish  ships  at 
Omoa.  The  Bill  charged,  that  the  navy,  on  whose 
behalf,  as  captors,  the  defendants  had  insured,  were 
not  the  real  captors,  or  not  the  only  captors ;  that  the 
Spanish  ships  struck  to  the  land  forces ;  and,  that  al- 
though the  Court  of  Admiralty  had  condemned  the 
ships  taken  as  prizes  to  the  navy,  yet  that  condemna- 
tion had  been  obtained  ii^  consequence  of  the  King's 
procurator-general  having  withdrawn  a  claim,  made  on 
behalf  of  the  Crown,  at  the  instance  of  the  land  forces, 
and  of  an  agreement  between  the  sea  and  land  forces 
to  make  a  division  of  the  treasure  ;  and  that  the  sen- 
tence was,  therefore,  as  against  the  plaintiffs,  the  in- 


»  Milf.  Eq.  PI.  by  Jeremy.  256,  866;  Cooper,  Eq.  PI.  3M,  267; 
Beamet,  PI.  in  Ei).  200,  201  ;  Story  on  Conflict  of  Laws.  §  684-618; 
Bowles  V.  Orr,  1  Younge  Sl  CoU.  464.  See  Henderson  v.  Henderson, 
3  Hare,  R.  100,  113-115. 

s  Mhf.  Eq.  PI.  by  Jeremy,  266;  C^per,  Eq.  PI.  967;  Beames,  PI.  in 
£q.  S03,  804;  Bowles «.  Orr,  1  Yonnge  Sl  Coll.  464. 

EQ.    PL.  93 
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surers,  not  conclusive.  The  defendants  pleaded  the 
sentence  of  the  Admiralty,  both  to  discovery  of  the 
facts  stated  in  the  Bill,  and  to  the  relief  prayed.  The 
{dea  was,  in  many  respects,  informal.  But  the  Court 
was  of  opinion,  that  the  sentence,  thus  impeached, 
could  not  be  pleaded  in  bar  to  the  discovery  sought  by 
the  Bill ;  and  that,  as  a  bar  to  relief,  it  ought  to  have 
been  supported  by  averments,  negativing  the  grounds, 
on  which  it  was  impeached  by  the  Bill.* 

^  786.  Where  a  Court  not  only  possesses  jurisdic- 
tion over  a  particular  cause,  but  that  jurisdiction  is  of 
a  peculiar  and  exclusive  nature,  its  sentence  or  decree, 
ex  directOf  in  a  matter  properly  cognizable  there,  is 
conclusive,  whenever  the  same  matter  shall  come  in 
question  collaterally  in  any  other  Court,  whether  it  be 
a  Court  of  Law,  or  a  Court  of  Equity.*  On  this 
ground,  the  probate  of  a  will  in  the  proper  Probate 
or  Ecclesiastical  Court,  (such  Court  being  invested 
with  a  competent  and  exclusive  jurisdiction  of  the 
subject,)  will  be  a  good  bar,  and  may  be  so  pleaded, 
to  a  Bill  of  persons,  claiming  as  next  of  kin  to  a  de- 
ceased person,  who  is  alleged  in  the  Bill  to  have  died 
intestate  ;  for  the  probate  of  the  will  is  in  the  nature 
of  a  sentence,  and  is  conclusive  as  to  the  title  of  the 
executor.* 

§  787.  Upon  a  similar  ground,  a  foreign  probate  of 
the  will  of  a  testator,  who  was  domiciled,  and  died 
in  the  country,  where  the  will  was  admitted  to  pro- 
bate, and  where  his  personal  estate  was  situate,  will 


1  Mitf.  Eq.  PI.  by  Jeremy,  256;  Cooper,  Eq.  PI.  267;  Beames,  PI.  in 
Eq.  203,  204. 

3  Beames,  PI.  in  Eq.  201 ;  Griffith  v.  Hamilton,  12  Ves.  307  ;  Mead- 
ows V.  Duchess  of  Kingston,  Ambler,  R.  756. 

3  Mitf.  Eq.  PI.  by  Jeremy,  257;  Beames,  PI.  in  Eq.  201,  202;  Cooper, 
Eq.  PI.  268 ;  Gaines  and  wife  v.  Chew,  2  How.  Sup.  Ct.  R.  — -. 
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be  equally  conclusive  in  favor  of  the  title  of  the  exec- 
utor, in  a  Bill  brought  hy  an  administrator  of  the  de- 
ceased, appointed  in  the  country,  where  the  suit  is 
brought.^  But  such  foreign  probate  will  not  be  con- 
clusive, where  there  are  personal  assets  in  the  coun- 
try, where  the  Bill  is  brought ;  for  in  such  a  case,  the 
will  must  also  be  proved  there,  in  order  to  reach  those 
assets.' 

^  788.  Even  if  fraud  in  obtaining  a  will  of  personal 
estate  be  charged  in  a  Bill,  that  will  not  be  a  sufficient 
ground  to  impeach  the  probate,  or  the  validity  of  it  in 
a  Court  of  Equity.*  For,  if  the  fraud  be  in  the  pro- 
bate of  the  will  in  the  Ecclesiastical  Court,  or  other 
proper  Court  of  Probate,  that  Court  alone  is  compe- 
tent to  take  cognizance  of  it,  and  to  recall  the  pro- 
bate.^ If  the  fraud  be  in  obtaining  a  will  of  land, 
that  fraud  is  properly  cognizable  in  a  Court  of  Com- 
mon Law.' 

§  789.  But  if  the  fraud  practised  has  not  gone  to 
the  whole  will,  but  only  to  some  particular  clause  ;  or 
if  it  has  been  a  fraud  practised  to  obtain  the  consent 
of  the  next  of  kin  to  the  probate,  the  Courts  of  Equity 
will  lay  hold  of  these  circumstances  to  declare  the 
executor  to  be  a  trustee  for  the  next  of  kin.®     Where 


1  Jaaocej  v.  Sealey,  1  Vem.  397 ;  Beames,  PI.  in  Eq.  303;  Mitf.  Eq. 
PI.  by  Jeramj,  958 ;  Cooper,  Eq.  PI.  268. 

•  Cooper,  Bq.  PI.  268  ;  Tourton  v.  Flower,  3  P.  Will.  369,  370  ;  11 
Yin.  Abridg.  58,  59;  Beames,  PI.  in  Eq.  303. 

»  Mitf.  Eq.  PI.  by  Jeremy,  257;  Cooper,  Eq.  PI.  968  ;  Beamet,  PI.  in 
£q.  909 ;  Gaines  and  wife  v.  Chew,  2  How.  Sap.  Ct.  R.  — . 

•  Cooper,  Eq.  Pi.  268;  Mitf.  Eq.  PI.  by  Jeremy,  957;  Beames,  PI.  in 
£q.  909;  1  Story  on  Eq.  Jurisp.  ^  184  and  note,  440;  Gaines  and  wife 
V.  Chew,  9  How.  Sap.  Ct.  R.  — . 

5  Cooper,  Eq.  PI.  968,  969 ;  1  Story  on  Eq.  Jurisp.  §  184  and  note, 
440;  Gmines  and  wife  v.  Chew,  2  How.  Sap.  Ct.  R.  — . 

•  Mhf.  Eq.  PI.  by  Jeremy,  957,  968;  Cooper,  Eq.  PI.  908 ;  Beames, 
PI.  ia  £q.  909,  90S.    Bee  Buiwky  9.  PowaU,  1  Yes.  984. 
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there  are  no  such  circumstanceSy  the  probate  of  the 
will  is  a  clear  bar  to  a  demand  of  personal  estate.^ 
The  same  principle  will  apply  to  cases  of  fraud  com- 
mitted in  relation  to  real  estate,  where  the  fraud  does 
not  vitiate  the  will  generally ;  but  only  aflfects  a  par- 
ticular clause,  or  a  particular  party.' 

^  790.  (2.)  In  the  next  place,  as  to  a  decree  in  a 
Court  of  Equity.  A  decree  of  a  Court  of  Equity  is,  for 
most  purposes,  if  not  for  all,  of  as  high  a  dignity  and 
character,  as  a  judgment  in  a  Court  of  Law.  It  may 
be  a  decree  in  the  same  Court,  or  in  another  Court  of 
Equity.'  In  order  to  entide  a  decree  to  be  pleaded  to 
a  new  Bill  for  the  same  matter,  it  must  be  a  decree 
signed  and  enrolled,  for  the  same  sul^ect-matter,  aad 
substantially  between  the  same  parties.^     Unless  the 


»  Ibid. 

3  1  Story  on  Eq.  Jorisp.  §  439,  440. 

3  Beames.  PI.  in  £q.  205.  See  Mr.  Cox's  note  to  the  case  of  Robin- 
son V.  Tonge,  3  P.  Will.  401,  note  (F) ;  Moirice  v.  Bank  of  England, 
Cas.  Temp.  Talbot,  217;  S.  C.  4  Bro.  Pari.  Cas.  287;  Mitf.  Eq.  PI. 
bj  Jeremy,  237-239;  Id.  245. 

-*  Mitf.  Eq.  PI.  by  Jeremy,  237;  Rutland©.  Brett,  Rep.  Temp.  Finch, 
124;  Mallock  V.  Gallon,  1  Dick.  R.  65;  Beames,  PI.  in  Eq.  205,206; 
Cooper,  Eq.  PI.  269 ;  Gilb.  For.  Rom.  55 ;  Neafie  «.  Neafie,  7  John.  Ch. 
R.  1 ;  Reeve  o.  Dalby,  2  Sim.  k.  Stu.  464 ;  Pickford  r.  Hunter,  5  Sim. 
R.  122  ;  Hayward  v.  Constable,  2  Younge  &  Coll.  43.  This  plea  bears 
a  close  analogy  to  the  plea  ofexceptio  rei  judicata  in  the  Civil  Lave ;  and  it 
will  be  at  once  perceived,  that  the  rule  of  both  laws  on  this  subject,  are 
substantially  the  same,  being  founded  in  the  same  principles  of  general 
justice.  The  following  citation  from  Mr.  Beames's  Pleas  in  Elquity,  p. 
207,  will  present  the  analogy  in  clear  terms.  '*  We  have  already  observ- 
ed, that  the  esceptio  rei  judicata  was  a  good  plea  in  bar.  But  the  efiect  is 
thus  expressly  qualified  by  the  Digest :  Res  inter  alios  judicata  akis  nan 
obest,  &c. ;  cum  res  inter  alios  judicata  nulhtm  aiiis  prejudicium  /admnt, 
Voet  collects  the  effect  of  many  passages,  scattered  in  diflfeient  parts  of 
the  Corpus  Juris  Civilis,  in  the  following  extract,  speaking  vnth  express 
allusion  to  the  exceplio  litis  finita:  Non  aliter  tamen  huie  exceptioni 
locus  est,  quam  si  lis  terminata  denuo  moveatur  i^ter  easdem  persmias, 
de  eadem  re,  et  ex  eadem  petendi  causd :  Sic  uij  una  ex  his  tribus  defidemte, 
cesset.    At  the  same  time,  we  meet  with  the  following  passage  in  the  Di- 
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decree  is  signed  and  enrolled,  it  cannot  be  pleaded  in 
bar  of  another  suit,  although  it  may  be  insisted  on,  by 
way  of  answer,  as  a  good  defence.*  This  doctrine 
seems  to  be  founded  upon  purely  technical  principles ; 
and  it  is  not  very  easy  to  say,  why,  on  principle,  a  de- 
cree, which  has  determined  the  rights  of  the  parties 
upon  the  same  matter,  should  not  be  equally  a  bar, 
whether  enrolled  or  not.^  But,  although  a  decree  not 
enrolled,  cannot  be  pleaded  directly  in  bar  of  a  new 
suit  for  want  of  an  enrolment,  it  may  perhaps  be  plead- 
ed to  show,  that  the  new  BUI  is  exhibited  contrary  to 
the  usual  course  of  the  Court,  and  that  it  ought  not, 
therefore,  to  be  proceeded  upon  ;'  for,  if  the  decree  ap- 
peared upon  the  face  of  the  Bill,  the  defendant  might 
demur/  As  a  decree,  not  signed  and  enrolled,  can 
only  be  altered  upon  a  rehearing,  so  a  decree  signed 
and  enrolled  can  be  altered  only  upon  a  Bill  of  Re- 
view.* 

§  791.  In  order,  however,  to  be  a  bar  to  the  new 
suit,  the  decree  must  not  only  be  substantially  between 
the  same  parties,  and  for  the  same  subject-matter;  but 
it  must  also  be  in  its  nature  final,  or  afterwards  be 
made  so  by  order  of  the  Court ;  for  otherwise  it  will 


gett :  GauralUer  except io  ret  judtcattt  ohsiat,  quoties  inter  easdem  personas 
mdem  quaHw  rtvocatur,  vel  alw  genere  judtcti/'  See  also  Pothior,  Pand. 
Lib.  44,  tit.  1,  Rxceptw  ret  judtaU^,  where  the  principal  texts  of  the 
Civil  Law  an  ooUected. 

1  Mitf.  £q.  PI.  by  Jeremy,  230;  Aooo.  3  Atk.  800;  S.  C.  Kiiisey  v. 
Kiofey,  8  Vea.  577 ;  Cooper,  Eq.  PI.  260 ;  Beamea,  PI.  in  Eq.  207, 20H. 

'  Lofd  Hardwicke,  in  hiB  judgment  in  thia  caae,  givea  no  reason  fur  the 
daciiaion,  ezeept  that  it  ib  against  the  strict  rule  of  the  Court ;  and  Uie  de- 
laadaiit  may  atay  the  enrolment  by  a  caveat  for  forty  days,  and  by  peti- 
tioo  pray  for  a  rehearing.     Anon.  3  Atk.  800. 

'  Mitf.  Eq.  PL  by  Jeremy,  230. 

«  Ibid. 

A  Mitf.  Eq.  PI.  by  Jeremy,  230 ;  Moore  v.  Moore,  1  Diok.  66 ;  Beamea, 
PL  i»  £q.  907,  qm  (4) ;  Cooper.  Eq.  Pi.  870. 
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not  be  a  bar.^  Therefore,  a  decree  for  an  account  of 
the  principal  and  interest  due  on  a  mortgage,  and  for  a 
foreclosure  in  case  of  non-payment,  cannot  be  pleaded 
to  a  Bill  to  redeem,  unless  there  is  a  final  order  of 
foreclosure.'  Nor  can  a  decree,  which  has  been  made 
upon  default  of  the  defendant  in  not  appearing  at  tho> 
hearing,  be  pleaded  without  an  order,  making  the  de- 
cree absolute ;  the  terms  of  such  a  decree  always  be- 
ing, that  it  shall  be  binding  on  the  defendant,  unless, 
on  being  served  with  a  writ  of  subpoena  for  the  purpose, 
he  shall  show  cause  to  the  contrary.^  Nor  can  a  de- 
cree of  the  Ecclesiastical  Court,  granting  administra- 
tion to  a  party  as  the  next  of  kin  of  the  intestate,  be 
conclusive  as  to  the  fact  of  his  being  such  next  of  kin, 
in  a  suit  brought  in  Equity  for  the  distribution  of  the 
assets  among  the  next  of  kin ;  for  the  question  came 
only  collaterally  before  the  Ecclesiastical  Court.^   Upon 


1  Mitf.  Eq.  PL  by  Jeremy,  237. 

9  Mitf.  Eq.  PI.  by  Jeremy,  237,  238,  245 ;  Cooper,  Eq.  PI.  271 ; 
Beames,  PI.  in  Eq.  208-210. 

3  Ibid. 

^  Barrs  v.  Jackson,  I'Younge  &  Coll.  New  R.  585,  595.  On  tills  occa- 
sion Mr.  Vice-Chancellor  Bruce  said;  *^  If  the  law  as  derived  from  these 
and  other  authentic  sources,  is,  as  I  apprehend  it  to  be,  that  generally  the 
judgment,  neither  of  a  concurrent  nor  of  an  exclusive  jurisdiction,  is 
(whether  receivable  or  not  receivable)  conclusive  evidence  of  any  matter 
which  came  collaterally  in  question  before  it,  although  within  the  juris- 
diction, or  of  any  matter  incidentally  cognizable,  or  of  any  matter  to  be 
inferred  by  argument  from  the  judgment ;  and  that  a  judgment  is  final  on- 
ly for  its  proper  purpose  and  object ;  it  may  be  thought  difficult  to  say  why 
the  sentence  in  the  present  case  ought,  upon  the  present  question,  to  be 
deemed  conclusive.  The  object  of  that  proceeding,  and  of  the  sentence, 
was  not  distribution,  but  merely  the  appointment  of  an  adminbtnUor, 
whose  duty,  when  appointed,  it  would  be  to  distribute  the  estate  accord- 
ing to  law.  Nor  was  it  of  necessity  that  the  next,  or  any  of  the  next  of 
kin,  should  be  appointed  to  that  office.  There  are  cases,  indeed,  in  which 
the  sole  next  of  kin  of  an  intestate,  although  adult,  present,  under  no  dis- 
ability, and  of  unim peached  conduct,  is  excluded,  nothwithstanding  the 
positive  provisions  of  the  legislature  in  that  respect ;  Young  v.  Pieroe ; 


CH.  XIV.]  PLEAS    TO    RELIEF.  743 

a  plea  of  a  former  decree,  so  much  of  the  former  Bill 
and  answer  must  be  set  forth,  as  is  necessary  to  show, 
that  the  same  point  was  then  in  issue.^ 


Bridges  v.  The  Duke  of  Newcastle  ;  Thomas  v.  Butler ;  Fielder  v.  Hang- 
jst.     It  is  plainly  not  of  the  essence  of  such  a  sentence  that  the  preferred 
person  should  be  the  next  of  kin  to  the  intestate.     It  happened  here  that 
such  in  truth  and  expressly  was  the  particular  ground  of  what  the  Eccle- 
siastical Court  did.     But  suppose  the  case  of  the  Ecclesiastical  Court  ex- 
clading  the  next  of  kin  from  the  administration,  on  the  ground  of  some 
alleged  fact  disqualifying  him,  in  the  judgment  of  that  jurisdiction^  not- 
withstanding admitted  proximity  of  blood ;  is  the  truth  of  that  alleged 
fact  for  erer  incontrovertibly  established  against  him  ?    But  the  case  of  ad- 
roinistrmtioo  granted  to  a  man  as  a  creditor  of  an  intestate,  and  the  admin- 
istration subsequently  revoked  after  a  contest,  and  new  letters  of  adminis- 
tration granted  to  his  opponent  on  the  ground  that  there  was  no  debt  (if 
there  may  be  such  a  course  consistently  with  the  rules  and  practice  of  that 
jurisdiction)  ;  is  it  to  be  said  that  the  former  is  barred  of  his  demand,  and 
precluded  from  proving  afterwards  if  he  can,  and  recovering,  or  receiving  his 
debt?  Suppose  a  dispute  for  administration  with  the  will  annexed,  between 
the  sole  residuary  legatee  and  another,  decided  in  (avor  of  the  latter,  on  the 
ground  of  the  former  having  released  or  assigned,  or  being  an  alien  ene- 
my, or  an  infant;  is  he  precluded  from  showing  in  a  Court  of  Equity  that 
there  was  no  release  or  no  assignment,  or  proving  there  his  English  birth 
or  true  age  1    Again  :    Can  it  be  said  that  a  decision  in  lunacy  upon  a 
question  of  the  committeeship  of  the  real  estate  between  A.  and  B.,  each 
claiming  adversely  to  the  other  to  be  the  lunatic's  heir-apparent,  although 
turning  upon  that  point,  concludes  the  fact  of  heirship  between  the  con- 
taodiog  parties  aAer  the  ancestor's  death  ?  Or,  suppose  the  case  of  a  cred- 
itor** Bill  in  Equity  by  a  simple  contract  creditor  defeated  on  the  ground  of 
•  general  release,  and  admit  the  decree  of  dismissal  to  be  final  in  this  Court 
as  to  the  debt  demanded  ;  would  it  be  conclusive  in  another  suit  by  the  same 
plaintiff  as  a  specialty  creditor,  so  as  to  preclude  him  from  denying  the  exe- 
cution of  the  release,  or  showing  it  void  fur  fraud,  or  as  founded  on  an  il- 
legal consideration  ?   Lord  Kllcnborough  certainly,  and  the  Court  of  King's 
liench  in  Outram  v.  More  wood,  decided  most  accurately  with  reference  to 
the  pleadings  in  that  action  at  Common  Law,  that  an  allegation  on  record, 
upon  which  issue  has  been  once  taken  and  found,  is,  between  the  parties 
taking  ity  conclusive  accunling  to  the  finding  thereof,  so  as  to  estop  them  res- 
pectively fiom  litigating  that  fact  once  so  tried  and  found.   The  action,  how- 
ever, in  Outram  v.  More  wood,  raised,  as  to  the  same  property  and  for  the 
purpose,  the  same  issue  as  was  raised  and  tried  in  the  action  the 


1  Mitf.  Eq.   PI.  by  Jeremy,   237,  338,  345;  Cooper,  Eq.  PL  271; 
,PL  in  Eq.  808-910. 
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§  792.  A  decree  made  against  an  infant  may  be 
pleaded  in  bar  to  a  new  Bill  brought  by  him,  after  he 
comes  of  age ;  for  an  infant  is  as  much  bound  by  a 
decree,  as  a  person  of  full  age.  A  decree  against  a 
tenant  in  tail  will  bind  the  issue  in  tail,  and  even  a  re- 
mainder-man, unless,  perhaps,  under  special  circum- 
stances.^ And  it  has  been  repeatedly  determined,  that 
if  there  be  a  tenant  for  life,  remainder  to  his  first  son 
in  tail,  remainder  over,  and  he  is  brought  before  the 
Court,  before  he  has  issue,  the  contingent  remainders 
may  be  barred  in  the  suit.^ 

^  793.  A  decree  or  order,  dismissing  a  former  Bill 
for  the  same  matter,  may  be  pleaded  in  bar  to  a  new 
Bill,  if  the  dismission  was  upon  the  hearing,  and  was 
not  in  terms  directed  to  be  without  prejudice.'    But 


judgment  wherein  was  pleaded ;  and  there  are  material  points  of 
tion  between  the  system  of  pleading  of  the  English  Courts  of  Common 
Law  and  those  of  other  Courts  of  Justice.  But  it  is,  I  think,  to  he  col- 
lected, that  the  rule  against  reagitating  matter  adjudicated  is  snbjeet  gen- 
erally to  this  restriction ;  that,  however  essential  the  establishment  of 
particular  facts  may  be  to  the  soundness  of  a  judicial  decision,  however 
it  may  proceed  on  them  as  established,  and  however  binding  and  concla- 
sive  the  decision  may,  as  to  its  immediate  and  direct  object,  be,  those  &cts 
are  not  all  necessarily  established  conclusively  between  the  parties,  and 
that  either  may  again  litigate  them  for  any  other  purpose  as  to  which  they 
may  come  in  question,  provided  the  immediate  subject  of  the  decision  be 
not  attempted  to  be  withdrawn  from  its  operation,  so  as  to  defeat  its  di- 
rect object.  This  limitation  to  the  rule  appears  to  me,  generally  speak- 
ing, to  be  consistent  with  reason  and  convenience,  and  not  opposed  to  au- 
thority. I  am  not  now  referring  to  the  law  applicable  to  certain  prize  and 
admiralty  questions,  which  are  governed  by  principles  in  some  respects 
peculiar.  On  the  whole,  I  am  not  at  present  prepared  to  say,  that,  ac- 
cording to  the  proper  sense  of  the  expression,  the  judgment  of  the  Eccle- 
siastical Court  between  these  parties  was  directly  upon  the  point  of  the  al- 
leged illegitimacy  of  Robert  James  Smith,  and  had  the  establishment  of  that 
supposed  fact  for  its  proper  purpose  and  object,  so  as  to  render  his  illegit- 
imacy rem  judicatam  between  the  parties  on  a  question  of  distribution.*' 

1  Ante,  §  144,  145. 

2  Cooper,  Eq.  PI.  270;  Beames,  PI.  in  Eq.  209,210;  Ante,  §  145, 
146. 

3  Mitf  Eq.  PI.  by  Jeremy,  239,  240. 
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an  order  of  dismission  is  a  bar  only,  where  the  Court 
has  determined,  that  the  plaintiff  had  no  tide  to  the 
relief  sought  by  his  Bill ;  and,  therefore,  an  order,  dis- 
missing a  Bill  for  want  of  prosecution,  is  not  a  bar  to 
another  Bill.*  And  a  decree  cannot  be  pleaded  in  bar 
of  a  new  Bill,  unless  it  is  conclusive  upon  the  rights  of 
the  plaintiffs  in  that  Bill,  or  of  those,  under  whom  they 
claim.'  Therefore,  a  decree  against  a  mortgagor  and 
an  order  of  foreclosure  enrolled,  has  been  held  not  to  be 
a  bar  to  a  Bill  by  intervening  incumbrancers  to  redeem, 
although  the  mortgagee  had  no  notice  of  those  incum- 
brances.' And  the  mortgagee  having,  in  that  case, 
been  long  in  possession,  although  under  the  circum- 
stances the  account  taken  in  the  former  cause  was  not 
deemed  conclusive  against  the  plaintiffs  in  the  new 
Bill ;  yet  the  Court,  on  overruling  the  plea,  and  order- 
mg  the  defendant  to  answer,  limited  the  order,  by  di- 
recting, that  the  defendant  should  answer  to  charges  of 
errors  or  omissions ;  and  that  the  plaintiffs  should  not 
unravel  the  account  at  large  before  the  hearing.^ 

§  794.  It  remains  to  be  observed  upon  this  subject, 
that,  if  a  Bill  charges  fraud  in  obtaining  a  decree,  and 
seeks  to  impeach  it  upon  that  ground,  the  plea  of  the 
decree,  signed  and  enrolled,  must  contain  in  it  aver- 
ments, negativing  the  charges  of  fraud,  and  must  also 
be  supported  by  a  full  answer,  denying  them.'  Thus, 
where  a  decree,  establishing  a  modus,  was  (beaded  in 
bar  to  a  Bill  for  tithes,  in  which  Bill  the  plaintiff  stated, 


1  Mitf.  Eq.  PI.  by  Jeremy,  338,  239;  Beames,  PI.  in  Eq.  810-S12 ; 
Cooper,  Eq.  PI.  970,  271 ;  Jones  v.  Nixon,  1  Younge,  R.  359;  Peering 
9.  Daoii,  4  John.  Ch.  R.  140;  Neafie  v.  Neafie,  7  John.  Ch.  R.  1. 

«Ibid. 

s  n>i(i. 

« nnd. 

ft  Mitf.  Eq.  PI.  by  Jeremy,  939,  940. 
EQ.  PL.  94 
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that  the  defendants  set  up  the  decree  as  a  bar  to  his 
claim ;  and  to  avoid  the  effect  of  the  decree,  he 
charged,  that  it  had  been  obtained  by  collusion,  and 
stated  facts,  tending  to  show  collusion,  the  Court  was 
of  opinion,  that  the  defendants,  not  having  bj  aver- 
ments in  the  plea  denied  the  collusion,  although  thej 
had  done  so  by  the  answer  in  support  of  the  jdea,  the 
plea  was  bad  in  form ;  and  it  was  overruled  accord- 
ingly.* 

^  796.  Thirdly ;  Pleas  of  matters  purely  in  pais. 
Pleas  of  this  sort  go  sometimes  both  to  the  discovery 
sought,  and  to  the  relief  prayed  by  the  Bill,  or  to  some 
part  of  it ;  sometimes  only  to  the  discovery,  or  a  part 
of  the  discovery ;  and  sometimes  only  to  die  relief,  at 
a  part  of  the  relief.'  The  principal  pleas  of  this  na- 
ture (although  not  the  only  pleas')  are,  (1.)  A  plea 
of  a  release ;  (2.)  A  plea  of  a  stated  account ;  (3.)  A 
plea  of  a  settled  account ;  (4.)  A  plea  of  an  award ; 
(5.)  A  plea  of  a  purchase  for  a  valuable  considera- 
tion ;  and,  (6.)  A  plea  of  title  in  the  defendant/ 

§  796.  (1.)  A  plea  of  a  release.  A  plea  of  a  re- 
lease may  be  pleaded  in  bar,  if  the  plaintiff,  or  any 
person,  under  whom  he  claims,  has  released  the  sub- 
ject of  his  demand.  And,  if  fraud,  surprise,  inade- 
quacy of  consideration,  or  any  other  objection  to  the 
release,  is  charged  by  the  Bill,  the  plea  must  meet 
these  charges  by  averments  in  the  body  of  it ;  and  it 
must  also  be  supported  by  an  answer  denying  them.^ 

1  Cooper,  Eq.  PI.  271,  272;  Mitf.  Eq.  PI.  by  Jeremy,  239,  243;  Ante, 
§  671  and  note,  676  and  note  ;  Beames,  PI.  in  Eq.  214,  216. 

a  Mitf.  Eq.  PI.  by  Jeremy,  258. 

3  There  are  other  pleas,  and  defences  which  may  be  pleaded  in  bar  in 
Equity,  such,  for  example,  as  a  plea  of  accord  and  satisfisiction,  and  others 
of  a  kindred  nature.     Brown  v,  Perkins,  1  Hare,  R.  564,  570. 

*  Mitf.  Eq.  PI.  by  Jeremy,  25a 

5  Cooper,  Eq.  PI.  271,  272;  Biitf.  Eq.  PI.  by  Jeremy,  361,  262; 
Beames,  PI.  in  Eq.  218-222. 
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Thus,  where  the  daughter  of  a  freeman  of  London 
accepted  a  legacy  of  £  10,000,  left  her  by  her  father, 
who  recommended  it  to  her  to  release  her  right  to 
her  orphanage  part,  which  she  accordingly  did,  to  her 
brother;  and  she  afterwards  married,  and,  with  her 
husband,  brought  a  Bill  to  set  aside  the  release,  charg- 
ing, that  the  personal  estate,  of  which  the  father  died 
possessed,  was  much  above  £  100,000,  the  daughter's 
share  of  which,  by  the  custom,  would  amount  to  up- 
wards of  <£  40,000;  the  defendant  pleaded  the  re- 
lease. But  the  Court  held,  that  although  there  was  no 
fraud  in  the  case  ;  yet  that  the  sister  should  not  suffer 
by  ignorance  of  her  rights,  and  of  the  amount  of  the 
fortune  to  which  she  was  entitled  ;  and,  therefore,  the 
Court  ordered  the  defendant  to  answer  as  to  the  com- 
putation of  the  value  of  the  father's  personal  estate 
at  his  death.^  If  a  release  is  pleaded  to  a  Bill  for  any 
matter,  it  must  be  under  seal.  But,  if  the  Bill  is  for 
an  account,  and  the  release  is  not  under  seal,  it  may 
be  pleaded  as  an  account  stated.^ 

§  797.  In  a  plea  of  a  release,  the  defendant  must 
set  out  the  consideration,  upon  which  the  release  was 
made.  A  plea  of  a  release,  therefore,  cannot  extend 
to  a  discovery  of  the  consideration ;  and,  if  that  is 
impeached  by  the  Bill,  the  plea  must  be  assisted 
by  averments,  and  also  by  an  answer,  covering  the 
grounds,  on  which  the  consideration  is  so  impeached/ 
Thus,  to  a  Bill,  stating  various  transactions  between 
the  defendant  and    the  testator  of  the   plaintiff,  and 


1  Cooper,  Eq.  PI.  276,  277;  Mitf.  Eq.  Pi.  bj  Jeremj,  261,  262; 
BeciDM,  PI.  io  Eq.  218-222;  Posey  «.  Desboorrie,  3  P.  Will.  315; 
Plielpov.  Sproole,  1  Mylne  Si  Keen,  231;  GUb.  For.  Rom.  571. 

>  MiO:  Eiq.  PI.  bj  Jeremy,  263 ;  Cooper,  Eq.  Pi.  977 ;  Beames,  PI. 
in  Eq.  921 ;  Phelps  v.  Sproule,  1  Mylne  it  Keen,  931. 

'  Mttf.  Eq.  PI.  by  Jexemy,  961-963. 
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imputing  to  those  transactions  fraud  and  unfair  dealing 
on  the  part  of  the  defendant,  and  impeaching  the  ac- 
counts of  the  transactions,  delivered  by  the  defendant 
to  the  testator,  on  the  ground  of  errors,  omissions,  un- 
fair and  false  charges;  and  also  impeaching  a  pur- 
chase of  an  estate,  conveyed  by  the  testator  to  the 
defendant,  in  consideration  of  part  of  the  defendant's 
alleged  demands ;  and  praying  a  general  account ;  and 
that  the  purchase  of  the  estate  might  be  set  aside  as 
fraudulently  obtained,  and  that  the  conveyance  mi^t 
stand  as  a  security  only  for  what  was  justly  due  from 
the  testator's  estate  to  the  defendant ;  a  plea  of  a  deed 
of  mutual  release,  extending  to  so  much  of  the  Bill  as 
sought  a  discovery,  and  as  prayed  an  account  of  deal- 
ings and  transacticms  prior  to  and  upon  the  day  of 
the  date  of  the  deed  of  release,  and  to  all  relief  and 
discovery  grounded  thereupon,  and  stating  the  deed 
to  have  been  founded  on  a  general  settlement  of  ac- 
counts on  that  day,  and  to  have  excepted  securities, 
then  given  to  the  defendant  for  the  balance  of  those 
accounts,  which  was  in  his  favor,  and  averring  only, 
that  the  deed  had  been  prepared  and  executed  with- 
out any  fraud  or  undue  practice  on  the  part  of  the 
defendant,  was  overruled.*  The  ground  was,  that  the 
consideration  for  the  instrument  was  the  general  set- 
dement  of  accounts ;  and  if  those  accounts  were  liable 
to  the  imputations  cast  upon  them  by  the  Bill,  the 
release  was  not  a  fair  transaction,  and  ought  not  to 


1  Mitf.  Eq.  PI.  by  Jeremy,  261-263;  1  Story  on  Eq.  Jurisp.  §523- 
527 ;  Capon  v.  Miles,  13  Price,  R.  667 ;  Roche  v.  Norgell,  2  Sch.  & 
Lefr.  721 ;  Phelps  v.  Sproule,  1  Mylne  &  Keen,  231 ;  Parker  ».  Alcock, 
1  Younge  &  Jerv.  432 ;  Fish  v.  Miller,  5  Paige,  R.  26 ;  Allen  v.  Ran- 
dolph, 4  John.  Ch.  R.  693;  Bolton  v.  Gardner,  3  Paige,  R.  273;  San- 
ders V.  King,  6  Madd.  R.  61 ;  S.  C.  2  Sim.  Sl  Stu.  279 ;  Gilb.  For. 
Rom.  57. 
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preclude  the  Court  from  decreeing  a  new  account. 
The  plea,  therefore,  could  not  be  allowed  to  cover  a 
discovery,  tending  to  impeach  those  accounts ;  and  the 
fairness  of  the  settled  accounts  was  not  put  in  issue 
hy  the  plea,  or  supported  by  an  answer  denying  the 
imputations  charged  in  the  Bill.^ 

§  798.  (2.)  A  plea  of  a  stated  account.  (3.)  A 
plea  of  a  settled  account.  These  pleas  may  be  con- 
veniently considered  together,  as  for  the  most  part 
they  depend  upon  the  same  considerations.  A  stated 
account  properly  exists  only,  where  accounts  have  been 
examined,  and  the  balance  admitted  as  the  true  bal- 
ance between  the  parties,  without  having  been  paid. 
When  the  balance,  thus  admitted,  is  paid,  the  account 
is  deemed  a  settled  account.^  Each  of  these,  and,  a 
fortiori^  a  setded  account,  may  be  pleaded  in  bar  to  a 
Bill  for  an  account.  But  the  defendant,  who  pleads 
a  stated  account,  must  show,  that  it  was  in  writing, 
and  the  balance  likewise  in  writing;  or,  at  least,  it 
must  set  forth,  what  the  balance  was,  and  that  the  set- 
tlement was  final.  A  verbal  statement  of  an  account, 
and  a  receipt  in  full,  given  for  the  balance  then  agreed 
to  be  due,  have  been  held  bad  as  a  plea  in  bar  to  a 
Bill  for  opening  the  account,  if  there  have  been  mis- 
takes in  the  transactions.^ 

^  799.  Even  a  receipt  in  full  of  all  demands  will  be 


1  Ibid. 

*  1  Story  on  £q.  Jurisp.  §  5*23,  5*26-598;  Eodo  v.  Calebmm,  1  Younf^e, 
R.  306;  Capon  v.  Miles,  13  Price,  R.  767 ;  Burk  v.  Brown,  3  Atk.  39U ; 
Samner  V.  Thorpe,  2  Atk.  1 ;  Phelps  v.  Sproule,  1  Mjlne  &  Keen,  331  ; 
Dtrthey  9.  Lee,  9  Yoimge  Sl  Coll.  5 ;  Weed  o.  Small,  7  Paige,  573.  A 
vtatad  aooomit  and  a  settled  account  may  also  be  set  op  by  way  of  de- 
fence in  an  answer.     Endo  v.  Caleham,  1  Younge,  R.  306. 

3  Cooper,  Eq.  PI.  977,  978;  Mitf.  Eq.  PI.  by  Jeremy,  950,  960;  Gilh. 
For.  Rom.  56;  Phelps  v.  Sproule,  1  Mylne  U  Keon,  931;  1  Story  on 
Eq.Jnritp.i  693-587. 
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no  bar  to  a  Bill  for  an  account,  if  there  are  suspiciov 
circumstances  appearing  in  the  case ;  as,  for  exampli 
in  a  Bill  against  a  steward.  Such  receipt  will  then  fa 
considered  only  as  evidence  of  a  particular  paymeni 
and  not  of  a  general  release  or  discharge  upon  an  ac 
count  stated,  although  under  other  circumstances  i 
would  have  that  effect.^  So,  a  plea  of  the  pajment  c 
a  sum  of  money  into  the  Ecclesiastical  Court,  to  preven 
a  commission  of  appraisement,  which  sum  was  accept 
ed,  and  a  receipt  given,  has  been  disallowed  as  a  pie; 
in  bar  to  the  suit,  as  not  showing,  that  the  party  ha< 
no  further  demand ;  and  the  payment  of  the  mone; 
was  but  an  interlocutory  proceeding,  which  can  neve 
be  brought  up  to  a  judgment  in  a  cause.*  Much  les 
is  a  right  barred  by  merely  signing  a  receipt,  as  a  wit 
ness,  upon  a  payment  by  an  executor  to  an  advers 
party,  making  the  same  demand.' 

^  800.  Courts  of  Equity  will  not  open  a  settled  ac 
count,  where  it  has  been  signed,  or  a  security  take] 
on  the  foot  of  it,  unless  for  fraud,  or  for  errors,  dis 
tinctly  specified  in  the  Bill,  and  supported  by  evi 
dence.^  The  expression  of  ^^  errors  excepted,"  wil 
not  prevent  its  being  a  settled  account ;  nor  will  tb 
allegation  of  general  errors  be  enough ;  for  specific 
errors  must  be  pointed  out,  or  it  will  be  final.*  But 
where  there  was  an  admission  of  the  allegation  o 
general  errors  in  a  settled  account  between  an  at 
torney  and  client,  it  was  held  not  binding  upon  th< 
parties,  although  no  specific  errors  were  pointed  out 
It  is  a  still  stronger  case  for  opening  such  an  accoun 
at  any  time,  where  an  attorney  has  used  his  influenci 
over  his  client  to  get  a  settlement  of  an  unfair  accoun 


1  Cooper,  Eq.  PI.  278.  a  Ibid. 

3  Ibid.  4  Ibid. 

*  Ibid.  e  Ibid. 
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between  them.  And  in  such  a  case  it  is  enough,  if 
the  Court  see,  that  the  account  is  unfair,  without  proof 
of  the  objection.^ 

^  801.  Where  fraud  has  appeared  in  a  stated  ac- 
count, it  has  been  opened  after  a  considerable  lapse 
of  time.  But  where  specific  errors  are  alleged,  and 
even  proved,  the  Court  has  refused,  after  an  acqui- 
escence of  eleven  years,  to  open  an  account;  but  has- 
only  given  the  plaintiff  liberty  to  surcharge  and  falsi- 
fy.* In  the  case  of  an  agent,  who  was  also  tenant  to 
the  principal,  an  account  was  opened  in  respect  of 
fraud  after  many  years  had  elapsed ;  and  the  situation 
of  the  defendant,  as  agent,  was  held  to  accompany 
him  in  that  of  tenant,  and  to  deprive  him  of  the  ben- 
efit of  the  objection  (which  it  might  be  competent  to 
another  person  to  make)  of  the  neglect  of  the  plain- 
tiff in  not  bringing  forward  the  demand  at  an  earlier 
period.' 

^  802.  In  the  frame  of  a  plea  of  a  stated  or  settled 
account  to  a  Bill,  charging  error  or  fraud,  it  is  neces- 
sary to  meet  those  charges  by  averments  in  the  body 
of  the  plea,  and  also  to  support  the  plea  by  an  answer 
denying  them.^  And,  if  neither  error  nor  fraud  is 
charged,  the  defendant  must  by  the  plea  aver,  that 
the  stated  or  settled  account  is  just  and  tnie  to  the 
best  of  his  knowledge  and  belief.^  If  the  Bill  charges, 
that  the  plaintiff  has  no  counterpart  of  the  account, 
the  account  should  be  annexed  by  way  of  schedule  to 

1  Cooper,  Eq.  PI.  278,  279;  Beames,  PI.  in  Eq.  222-230. 

*  nMd. 

'  Cooper,  Eq.  PI.  279;  Beaumont  v.  Boukbee,  5  Vet.  4S5;  Beamcs, 
PI.  ID  Eq.  985,  226,  228. 

*  Cooper,  Eq.  PI.  279,  280;  Milf.  Eq.  PI.  by  Jeremj,  259,  200; 
Beftmea,  PI.  in  Eq.  222.  223,  225,  926 ;  Pbelpa  v.  Sproule,  1  Mylnc  & 
Keen,  931 ;  Gilb.  For.  Rom.  56,  57. 

»Ibid. 
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the  answer,  so  that,  if  there  are  any  errors  upon  the 
fece  of  it,  the  plaintiff  may  have  an  opportanitj  of 
pointing  them  out.*  As  the  delivery  up  of  voochers 
IS  an  affirmation,  that  the  account  between  the  parties 
was  a  stated  one  ;  if  this  has  taken  {dace  at  the  time 
the  account  was  stated,  it  seems  to  constitute  the 
proper  subject  of  an  averment  in  a  plea  of  this  na- 
ture.* 

^  803.  (4.)  A  plea  of  an  award.  An  award  may 
be  pleaded  to  Bill  to  set  aside  the  award  and  open  the 
account ;  and  it  is  not  only  good  to  the  merits  of  the 
case,  but  likewise  to  the  discovery  sought  by  the  Bill.* 
If  fraud  or  partiality  are  charged  against  the  arbitra* 
tors,  those  charges  must  not  only  be  denied  by  way  of 
averment  in  the  plea ;  but  the  plea  must  be  supported 
by  an  answer,  shovnng  the  arbitrators  to  have  been 
incorrupt  and  impartial.^  And  any  other  matter  stated 
in  the  Bill,  as  a  ground  for  impeaching  the  award, 
must  be  denied  in  the  same  manner.^ 

^  804.  But  a  plea  of  an  agreement  or  covenant  to 
refer  all  matters  of  dispute  to  arbitrators,  cannot 
be  pleaded  in  bar  of  a  Bill  brought  respecting  those 
matters,  whether  the  agreement  or  covenant  be  be- 
tween partners  or  between  other  persons.  Indeed, 
it  seems  impossible  to  maintain,  that  such  a  contract 
should  be  specifically  performed,  or  should  bar  a  suit, 
unless  the  parties  had  first  agreed  upon  the  previous 
question,  what  were  the   matters  in  difference,   and 


1  Ibid. 

2   Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  260,  261 ;  Cooper,  Eq.  PI.  380. 

4  Mitf.  Eq.  PI.  by  Jeremy,  260,  261 ;  Cooper,  Eq.  PI.  280 ;  Beunes, 
PI.  in  Eq.  230-233  ;  Dryden  v,  Robinson,  2  Sim.  &  Stu.  529  ;  Evans  v. 
Harris,  2  Ves.  &  Beam.  364. 

5  Ibid. 
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upon  the  powers  to  be  given  to  the  arbitrators.* 
Amongst  the  latter  the  same  means  of  obtaining  a  dis* 
covery  upon  oath,  and  the  production  of  books  and 
papers,  as  can  be  given  by  a  Court  of  Equity,  might 
be  essential  to  justice.^  The  nomination  of  arbitrators 
also  must  be  a  subject,  on  which  the  parties  must  pre- 
viously agree  ;  for  if  cither  party  should  object  to  the 
person  nominated  by  the  other,  it  would  be  unjust  to 
compel  him  to  submit  to  the  decision  of  the  person,  so 
objected  to,  as  a  judge  chosen  by  himself.^  It  must 
also  be  determined,  that  all  the  subjects  of  diflference, 
whether  ascertained  or  not,  must  be  fit  subjects  for  the 
determination  of  arbitrators,  which,  if  any  of  them  in- 
volved important  matter  of  law,  they  might  not  be 
deemed  to  l)e.^ 

^  805.  (5.)  A  plea  of  a  purchase  for  a  valuable 
consideration.  Supposing  a  plaintiflf  to  have  a  full  ti- 
tle to  the  relief,  which  he  prays,  and  the  defendant  can 
set  up  no  defence  in  bar  of  that  title ;  yet  if  the  de- 
fendant has  an  eiiual  claim  to  the  protection  of  a  Court 
of  Equity  to  defend  his  fmssession,  as  the  plaintiflf  has 
to  the  assistance  of  the  Court  to  assert  his  right,  the 
Court  will  not  inter|X)se  on  either  side.^  This  is  par- 
ticularly the  case,  where  the  defendant  claims  under 
a  purchase  or  mortgage  for  a  valuable  consideration , 
without  notice  of  the  plaintiff's  title,  which  he  may 
plead  in  bar  of  the  suit.^     Such  a  plea  must  aver,  that 


*  Mitf.  Eq.  PI.  by  Jeremy,  '264,  205  ;  Cwper,  Eq.  PI.  881 ;  Bmidm, 
PI.  in  Eq.  231,  233. 

*  Ibid. 
'  Ibid. 
«  Ibid. 

'  We  hare  alromdy  had  ocranion  to  su^i^cstthat  thia  plea  aeema  equally 
good  in  answer  to  a  title  by  the  pUintiflf  in  hb  Bill  aet  op  aa  a  kgai  litlCf 
aa  it  ia  to  an  equitable  titU*.  Ante,  $  604,  a;  Payne  V.  Compton,  9 
Yoangc  &  Coll.  457 ;  Wood  v.  Mann,  9  Sumner,  R.  607,  506. 

'<  Ante,  4  603,  604. 

i:q.  PL.  95 
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the  person,  who  conveyed  or  mortgaged  to  the  defend 
ant,  was  seised  in  fee,  or  pretended  to  be  so  seised,  an< 
was  in  possession,  if  the  conveyance  purported  an  im 
mediate  transfer  of  the  possession  at  the  time,  whei 
he  executed  the  purchase  or  mortgage  deed.^  It  mus 
aver  a  conveyance,  and  not  articles  merely;  for  i 
there  are  articles  only,  and  the  defendant  is  injured 
he  may  sue  at  law  upon  the  covenants  in  the  articles. 
It  must  aver  the  consideration  for,  and  actual  payment 
of  it ;  a  consideration,  secured  to  be  paid,  is  not  suffi- 
cient.' 

^  806.  The  plea  must  also  deny  notice  of  the  plain- 
tiff's  title  or  claim  previous  to  the  executicm  of  th< 
deed,  and  payment  of  the  consideration ;  and  the  no 
tice  so  denied  must  be  notice  of  the  existence  of  thi 
plaintiff's  title,  and  not  merely  notice  of  the  existenci 
,  of  a  person,  who  could  claim  under  that    title/     I 

particular  instances  of  notice,  or  circumstances  (^ 
fraud,  are  charged,  they  must  be  denied  as  speciallj 
and  particularly,  as  charged  in  the  Bill.*  The  specia 
and  particular  denial  of  notice  or  fraud  must  be  bj 
way  of  answer,  that  the  plaintiff  may  be  at  liberty  t( 
except  to  its  sufficiency.  But  the  notice  of  fraud  must 
also  be  denied  generally  by  way  of  averment  in  the 
plea,  otherwise  the  fact  of  notice  or  of  fraud  will  not 
be  in  issue.®     The   general   denial   by  a  plea  of  all 

1  Ante,  §  662. 
a  Ibid. 
3  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  275,  276 ;  Hughes  r.  Garner,  2  YouDge  & 
Coll.  R.  328,  335. 

5  Ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  274-276,  288;  Cooper,  Eq.  PI.  281-286; 
Gilb.  For.  Rom.  57,  58;  Beamcs,  PI.  in  Eq.  233-243;  Meadows  v, 
Duchess  of  Kingston,  Ambl.  R.  756  ;  Hoare  v.  Parker,  2  Bro.  Ch.  R. 
578  ;  S.  C.  1  Cox,  R.  224  ;  Mitf.  Eq.  PI.  by  Jeremy,  277,  note  (»)  ;  S 
Story  on  Eq.  Jurisp.  §  1502-  1505;  Ilarc  on  Discov.  89-104;  Jacksor 
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notice  whatsoever,  includes  constructive,  as  well  as 
actual  notice.  It  is  not  the  oilice  of  a  plea  to  deny 
particular  facts  of  notice,  even  if  such  particular  facts 
are  charged.^  Notice  or  fraud  thus  put  in  issue,  if 
proved,  will  eflfectually  open  the  plea  at  the  hearing  of 
the  cause.* 

^  807.  In  this  situation  of  purchasers  for  a  valuable 
consideration,  all  the  persons  stand,  who  claim  under  a 
marriage    settlement,  which   they  may   plead  in  the 


9.  Rowe,  4  Rubs.  R.  511.  If  the  conveyance  does  not  purport  to  be  aa 
immediata  transfer  of  the  possession  at  the  time  of  executing  the  purchase 
or  mortgage  doeds,  (as  in  a  plea  of  title  from  one  having  a  particular  ea- 
laie,  of  which  he  was  not  in  possession  as  a  reversion,)  it  has  been  held, 
that  in  such  case  the  plea  must  set  out,  how  the  granting  party  be- 
etine  entitled  to  such  reversion.  But  it  is  not  necessary,  that  the  defend- 
ant ahould  in  such  plea  aver,  that  he  himself  is  in  possession ;  nor  is  it  ne- 
oeaaary,  that  he  should  actually  be  so,  or  even  appear  entitled  thereto ; 
this  plea  not  being  a  mere  shield  to  defend  the  actul  possession.  As 
where  a  Bill  was  brought  by  a  tenant  in  tail  under  a  marriage  settlement 
finr  a  diacovery  and  delivery  of  title  deeds  ;  a  plea  of  a  mortgage  by  a  ten- 
ant for  life  alleging  himself  to  be  seised  in  fee,  and  in  possession  of  the 
estate  and  of  the  deeds,  as  apparent  owner,  was  allowed.  Cooper,  Eq.  PI. 
961, 989,  and  cases  there  cited  ;  Beames,  PI.  in  Eq.  236,  237. 

^  Peonington  v.  Beachey,  2  Sim.  &  Stu.  262;  Cork  v,  Wilcock,  5 
Bladd.  R.  328.  It  is  said  in  a  note  (j),  (I  presume  by  Mr.  Jeremy,)  to 
Mhf.  Eq.  PI.  by  Jeremy,  270,  that  '*  It  has  been  lately  declared,  that  it  is 
not  the  offiee  of  the  plea  to  deny  particular  facts  of  notice  ;  but  that  it  b 
■oifiGieoi,  where  such  facts  are  alleged,  to  make  a  general  denial,  which 
will  include  constructive,  as  well  as  actual  notice ;  yet  if  circumstances 
be  tpeciaUy  charged,  as  evidence  of  notice,  they  must  be  denied  by  aver- 
ments in  the  plea,  and  by  an  answer  accompanying  the  same.  2  Sim.  & 
Stu.  989.**  I  do  not  understand  the  Vico-Chancellor  in  that  case  to  have 
held,  that  the  special  matters,  charged  as  evidence,  should  be  specially 
denied  by  averments  in  the  plea  as  well  as  in  the  answer  ;  but  only,  that, 
to  require  an  answer  to  accompany  the  plea,  the  matters  should  be  spe- 
cially charged  in  the  Bill ;  and  should  also  bo  spocially  charged,  as  evi- 
dence of  notice  of  the  title  of  the  plaintiff.  See,  on  this  last  point,  the 
remarks  of  Mr.  Wigram,  in  his  PoinU  of  Discovery,  169-  161,  1st  edit.  ; 
Id.  149-171;  Id.  185,  186,  2d  edit.  See  also  Phelps  V.  Sproule,  1 
Myloe  &  Keen,  231  ;  Cork  v.  Wilcock,  5  Madd.  R.  326,  oo  the  same 
point. 

<  Mitf.  Eq.  PI.  by  Jeremy,  277;  Beames,  PI.  in  Eq.  939,  940. 
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same  manner.'  But  if  the  settlement  is  made  aftei 
marriage,  in  pursuance  of  an  agreement  before  mar 
riage,  the  agreement,  as  well  as  the  settlement,  musi 
be  stated  in  the  plea ;  and  where  that  is  not  done,  the 
plea  will  be  orermled.^  Upon  this  principle,  also,  a 
jointress  maj  plead  her  settlement  in  bar  of  a  Bill,  filed 
against  her  hy  the  heir  at  law,  if  the  Bill  does  nol 
offer  to  confirm  the  jointure,  and  the  plaintiff  is  com- 
petent or  able  so  to  do.  But  a  plea  of  this  nature 
must  set  forth  the  settlement,  and  the  lands  comprised 
in  it,  Math  sufficient  certainty.'  And  though  the  de- 
fendant has  purchased,  or  has  taken  a  mortgage  from  a 
tenant  for  life  onlj,  representing  himself  to  be  ownei 
(rf"  the  inheritance  ;  yet,  if  he  has  paid  a  valuable  con- 
nderation,  and  had  no  notice  of  the  defect  of  title,  the 
Court  will  not  take  any  steps  against  him,  even  though 
the  plaintiff,  and  not  such  purchaser,  is  in  possession  ol 
the  estate.* 

^  807,  a.  A  creditor  by  judgment,  in  mtn/iun,  does 
not,  in  the  view  of  a  Court  of  Equity,  stand  in  a  atu- 
ation,  which  either  requires  or  entitles  him  to  the  same 
favor  as  a  purchaser  for  a  valuable  consideration,  whose 
rights  are  enforced  through  the  conscience  of  the  other 
party.' 

^  808.  A  person,  affected  by  notice,  has  the  benefit 
of  the  want  of  notice  by  intermediate  parties.  There- 
fore a  purchaser  with  notice  from  a  purchaser  without 
notice,  may  shelter  himself  under  the  first  purchaser.* 

>  Cooper,  Eq.  PI.  S84,  285;  Miif.   Eq.  PI.  by  Jeremy,  278,  97fl; 
Beamea,  PI.  in  Eq.  S41,  S43. 
«  Ibid. 
3  Ibid. 

*  Ibid. 

0  LuDglon  r.  Hoiion,  1  Hare,  R.  540,  5C0,  563  ;  Doe  «.  BriUin,  S 
Barn.  &  Aid.  93;  Skeelee  e.  Slie.irly,  a  Sim.  R.  ]53 ;  S.  C.  3  Myinc 
&-  Craig,  1 13. 

«  Jijlf.  Eq.  PI.  by  Jeremy,  378,  37Dj  Varick  p.  Briggs,  6  Paige,  R. 
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But  notice  to  an  agent  is  notice  to  the  principal.*  And 
where  a  person,  having  notice,  purchased  in  the  name 
of  another,  who  had  no  notice,  and  knew  nothing  of 
the  purchase ;  and  the  latter  afterwards  approved  of  it, 
and  without  notice  paid  the  purchase  money,  and  pro- 
cured a  conveyance ;  the  person  first  contracting  was 
considered  from  the  beginning  as  the  agent  of  the 
actual  purchaser,  who  was  therefore  held  aiTected  with 
notice.*  But  although  notice  to  an  agent  is  sufficient 
notice  to  the  party  himself;  yet  such  notice  must  be 
confined  to  the  same  transaction ;  for  notice  in  another 
transaction  will  have  no  cHect.^ 

^  809.  A  plea  of  a  purchase  for  a  valuable  consid- 
eration will  protect  a  defendant  from  giving  any  an- 
swer to  a  title  set  up  by  the  plaintifl.  But  a  plea  of 
hare  tide  only,  without  setting  forth  any  considera- 
tion, will  not  be  sufficient  for  that  pur|)ose/  Upon  a 
plea  of  a  purchase  for  a  valuable  consideration,  to  a  Bill 
for  a  discovery  of  deeds  and  writings,  the  purchase 
deed  must  be  excepted ;  for  it  must  Im  pleaded.*  A 
plea  of  a  purchase  for  a  valuable  consideration  with- 
out notice  of  the  plaintiff's  title,  to  a  Bill  to  perpetuate 
the  testimony  of  witnesses,  has  l)een  allowed ;  although 
there  are  few  cases,  in  which  the  Court  will  not  give 
that  assistance  to  the  furtherance  of  justice.'  Thus,  to 
a  Bill  to  perpetuate  the  testimony  of  witnesses  to  a 


399 ;  Bennett  V.  Walker,  West,  R.  130;  Jackson  v.  McCliusncy,  7  Cuwen, 
R.  300. 

1  Mitf.  Eq.  PI.  by  Jercmv,  278. 

•  Ibid. 

'  Cooper,  Eq.  PI.  2H1,  285;  Miif.  Va\.  PI.  by  Jeremy,  276-278; 
Beunea,  Pi.  in  ¥a\.  243,  24 1 ;  I  Story  on  Kii.  Juri»|i.  $  H7,  a,  p.  75 ;  Id. 
i  108. 

•  Milf.  Eq.  PI.  by  Jeremy,  27i>,  2bO. 
A  Ibid. 

•  Ibid. 
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will,  the  defendant  pleaded  a  purchase  for  a  valuable 
consideration  without  notice  of  the  will ;  and  the  plea 
was  allowed.^  But  in  this  case,  as  reported,  there  ap- 
pears to  have  been  nothing  to  impede  the  plaintiflPa 
proceeding  at  law,  to  assert  his  title  under  the  will, 
against  the  defendant's  possession;  and  there  waa 
apparently,  therefore,  no  Equity  to  support  the  Bill.* 

^810.  Care  must  be  taken  in  case  of  a  plea  of  a 
purchase  for  a  valuable  consideration  without  notice, 
not  to  make  an  answer  to  any  statements  in  the  Bill 
actually  and  properly  covered  by  the  plea;  for,  not- 
withstanding some  doubts  formerly  entertained,  it 
seems  now  establishied,  that  in  such  a  case,  if  the  de- 
fendant answers  at  all  to  the  matters  covered  by  the 
plea,  he  must  answer  fully ;  and  if  he  puts  in  a  general 

|.  answer,  he  cannot  protect  himself  by  such  a  defence 

■  in  his  answer  from  answering  fully.* 

^  811.  (6.)  A  plea  of  title  in  the  defendant.    From 

1  Milf.  Eq.  PI.  by  Jeremy,  279,  280;  Cooper,  Eq.  PI.  287,  288; 
Beames,  PI.  in  £q.  242,  243.  But  see  Dursley  v.  Fitzhardioge,  6  Yes. 
203;  2  Story  on  Eq.  Jurisp.  ^  1503,  note  (2),  §  1510.  It  is  very 
questionable,  whether  a  person  can  protect  himself  against  a  Bill  to  per- 
petuate testimony  by  the  plea  of  being  a  bona  Juie  purchaser  without 
notice,  where  the  right  is  not  at  the  time  capable  of  being  asserted  by  an 
action  at  law.  See  especially  what  Lord  Eldon  said  in  Dursley  r.  Fitx- 
hardinge,  6  Ves.  263,  and  2  Story  on  Eq.  Jurisp.  §  1503,  note  (2),  and 
§  1510.  In  the  Appendix  to  Beames,  PI.  in  Eq.  341,  349,  there  will  be 
found  a  copy  of  the  plea  of  a  purchase  for  a  valuable  consideration  without 
notice,  which  was  allowed  by  Lord  Eldon,  in  Walwyn  v.  Lee,  9  Ves.  24. 

a  Ibid. 

3  Ante,  §  606  and  note ;  Ovey  v.  Leighton,  2  Sim.  dt  Stu.  234 ;  Portar- 
lington  r.  Soulby,  6  Sim.  R.  356;  S.  C.  7  Sim.  R.  28;  Mitf.  Eq.  PI.  by 
Jeremy,  307,  note  (A),  and  cases  there  cited ;  Hare  on  Discov.  247  -289; 
Wigram  on  Points  of  Discov.  163,  164,  178-181,  Ist  edit. ;  Id.  136-171, 
2d  edit. ;  Verchild  v.  Paull,  1  Keen,  R.  87.  But  see  Beames,  PI.  in  Eq. 
272.  See  also  the  30th  Rule  of  the  Equity  Rules  of  the  Supreme  Court, 
which  gives  to  such  a  person  the  right  to  protect  himself  by  answer,  as  he 
might  by  plea.  See  Ante,  §  606,  and  Post,  §  846,  note,  where  the  rule 
is  cited  at  large. 
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what  has  been  already  said,  the  pica  of  a  purchase  for 
a  valuable  consideration  without  notice  cannot  be  set 
up  as  a  defence,  by  a  party,  who  claims  under  a  mere 
Toluntary  conveyance,  or  other  voluntary  title.*  But  a 
mere  volunteer  may,  however,  plead  his  title  against 
a  Bill  brought  against  him ;  for  if  his  title  be  on  the 
whole  paramount  to  that  of  the  plaintiflf,  there  seems 
no  reason,  why  it  should  not  Im  an  effectual  bar  to  an 
adverse  suit.^  This  pica  of  title  in  the  defendant  is 
generally  founded,  (1.)  on  a  will ;  or,  (2.)  on  a  con^ 
veyance;  or,  (3.)  on  a  long,  peaceable,  and  adverse 
possession.' 

^  812.  (1.)  To  a  Bill  brought  upon  a  ground  of 
£quity,  by  an  heir  at  law  against  a  devisee,  to  turn 
the  devisee  out  of  ]X)ssession,  the  devisee  may  plead 
hb  title  under  the  will,  and  that  it  was  duly  execut- 
ed/ (2.)  U{X)n  a  Bill  filed  by  an  heir  against  a 
person,  claiming  under  a  conveyance  from  the  ances^ 
tor,  the  defendant  may  plead  the  conveyance  in  bar  of 
the  suit/  So,  to  a  Bill  brought  to  set  aside  a  deed 
for  fraud,  a  plea  of  a  title  i)aramount,  under  a  former 
conveyance,  may  be  pleaded  by  the  defendant  as  a 
bar/ 

^  813.  (3.)  Length  of  time  and  adverse  possession. 
This  b  a  peculiar  d<ifence  in  £(|uity,  in  cases,  which 
are  not  within  the  reach  of  the  statute  of  limitations/ 


1  Bcames,  PL  in  Eq.  s/K. 

»  Beames,  PI.  in  Eq.  21fi,  217  ;  Coopor,  Eq.  PI.  288;  Mitf.  Eq.  PI.  by 
Jeremy,  263,  264 ;  Wyalt,  Pr.  Reg.  328 ;  Howe  v.  Duppa,  1  Ves.  & 
Beam.  511. 

'  Beamea,  PI.  in  F^.  217. 

*  Mitf.  Eq.  PI.  by  Jermny,  2«3;  Cooper,  Eq.  PI.  288,  280;  Beamea, 
PI.  in  Eq.  248;  Anon.  3  Atk.  17. 

*  Mitf.  Eq.  PI.  by  Jcrrmy,  2f>2,  264 ;  Cooper,  Eq.  PI.  280;  Beamea, 
PI.  in  Eq.  249. 

*  Howe  V.  Duppa,  1  Vv».  6l  Bcamrs,  511 ;  Beamea,  Pi.  in  Eq.  240. 

7  Ante,  f  756-757 ;  Mitf.  Vai  PI.  by  Jeremy,  260,  271-273  ;  Beamea, 
PI.  in  Vai  2^17;  Wyatt,  Pr.   Iteg.  328;  Cooper,  Ij\.  PI.  288;  2  Story 
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Courts  of  Equity  (as  has  been  already  intimated)  have 
established  the  doctrine,  that  after  a  great  lapse  of 
time,  and  long  peaceable  possession,  they  ought  not  to 
interfere  to  grant  relief;  for  the  policy  of  the  law  is  to 
give  quiet  and  repose  to  titles;  and  Courts  of  Justice 
ought  not  to  countenance  laches  or  long  delays  on  the 
part  of  claimants.^  Indeed,  after  a  great  lapse  of  timei 
Courts  of  Equity  will  raise  a  presumption  of  some  legal 
or  equitable  extinguishment  of  the  adverse  title,  if  the 
circumstances  of  the  case  will  enable  them  to  support 
it.^ 

§  814.  On  this  ground,  where  a  Bill  was  brought 
upon  an  old  mortgage,  by  the  representatives  of  the 
mortgagee,  for  an  account  and  satisfaction ;  and  a  Bill 
of  Revivor  and  Supplement  was  brought  a  long  time 
after  the  death  of  the  original  plaintiffs,  which  (to  ac- 
count for  the  lapse  of  time)  charged  generally,  that 
owing  to  infancy,  coverture,  or  other  disabilities,  the 
plaintiffs  had  not  been  able,  during  a  considerable  part 
of  the  time,  to  assert  or  prosecute  their  several  rights 
to  the  mortgage  debt ;  and  that  the  original  suit,  al- 
though abated,  has  never  been  dismissed;  a  plea  was 
put  in  by  the  defendant,  that  he,  and  those,  under 
whom  he  claimed,  liad  been  in  the  undisturbed  posses- 


on  Eq.  Jurisp.  ^  1519-1528;  1  Story  on  Eq.  Jurisp.  §55,  a,  p.  73, 
§  529,  and  cases  there  cited.  See  also  Cowne  v.  Douglas,  1  McClel.  & 
Younge,  321 ;  Portlock  v.  Gardner,  1  Hare,  R?694,  603,  604. 

i  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  1,  163-175,  192;  Milf. 
Eq.  PI.  by  Jeremy,  273,  note  {z) ;  Campbell  v.  Graham,  1  Russ.  &  Mylne, 
453 ;  Clay  v.  Smith,  Ambler,  R.  645 ;  S.  C.  3  Bro.  Ch.  R.  639 ;  Hercy  r. 
Dinwoody,  2  Ves.  jr.  86  ;  Ellison  v.  Moffat,  1  John.  Ch.  R.  46 ;  Arden  v, 
Arden,  1  John.  Ch.  R.  313  ;  Elmcndorf  v.  Taylor,  10  Wheat.  R.  152; 
Baldwins.  Pearl,  1  Younge  &  Coll.  453,460;  Brooksbank  v.  Smith,  2 
Younge  &  Coll.  58;  Gait  v.  Osbaldcston,  1  Russ.  R.  158;  Bradt  ©.  Kirk- 
patrick,  7  Paige,  R.  62;  2  Story  on  Eq.  Jurisp.  §  1520-1522,  and  notes. 

2  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  163-175,  and  cases  be- 
fore cited. 
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sion  of  the  premises  in  question  for  forty  years,  for  their 
own  absolute  use  and  l>enefit,  without  any  account  or 
admission  of  any  debt ;  and  the  plea  was  allowed  by 
the  Court.*  The  Court  also  thought,  that  the  allega- 
tion of  infancy,  coverture,  &:c.,  to  account  for  the 
delay,  was  so  completely  vague,  that  no  issue  could  be 
taken  upon  it ;  and,  therefore,  that  the  plea  was  not 
affected  thereby.^ 

^  815.  So,  where  a  Bill  was  filed  for  the  payment 
of  a  rent  charge,  the  defendant  pleaded  twenty-six 
years^  possession  of  the  premises,  without  accounting 
for,  or  paying  over  to  the  plaintiff  any  part  of  the  rents 
and  profits ;  and  the  plea  was  allowed.' 

^  815,  a.  We  have  already  had  occasion  incidentally 
to  suggest,  that  the  time,  when  the  plea  of  the  stat- 
ute of  limitations  begins  to  run,  where  the  case  made 
by  the  Bill  is  one  founded  on  fraud  or  mistake,  will  in 
Equity  be  held  to  be  from  the  time,  when  the  discov- 
ery of  the  mistake  l)ecome  first  known,  and  not  from 
the  time,  when  the  original  transaction  took  place.^ 


>  Cooper,  Eq.  PI.  288;  Blcwiit  r.  Thomaa,  2  Ves.  jr.  669,  671. 

•  Blewitt  V.  Thomas,  2  Ve».  jr.  669,  671;  Cooper,  Eq.  PI.  288; 
Betmet,  PI.  in  Eq.  247, 248.  The  very  pica  is  given  at  large  in  the  Ap- 
pendii  to  Beames,  PI.  in  Eq.  331  -  333. 

'  Baldwin  v.  Peach,  1  Younge  &  Cull.  453;  Ante,  §587. 

*  Ante,  §  754 ;  Brooksbank  v.  Smith,  2  Younge  &  Coll.  58. 


EQ.  Pt.  96 
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CHAPTER  XV. 

PLEAS    TO    BILLS    OF    DISCOVERT. 

^  816.  Having  thus  considered  the  objections  to 
Bills  of  Relief,  which  extend  to  the  relief,  and  like- 
wise to  the  discovery,  sought  for  the  purpose  of  obtain- 
ing the  relief,  it  remains  to  treat  of  such  otgections,  as 
are  grounds  of  a  plea  to  Bills  of  Discovery,  strictly  so 
called,  which  seek  no  relief.  These  are  nearly  the 
same  as  those,  which  have  been  already  mentioned,  as 
causes  of  demurrer  to  a  Bill  of  Discovery,  wten  the 
objection  is  apparent  on  the  face  of  the  Bill ;  and  many 
of  them  are  equally  as  good  grounds  for  a  plea  to  a  Bill 
of  Discovery,  as  they  are  for  a  plea  to  a  Bill  of  Relief, 
when  the  objection  is  not  so  apparent.  Upon  this 
subject,  therefore,  our  observations  will  be  very  brief.* 

^  817.  The  grounds  of  pleas  to  Bills  of  Discov- 
ery, are,  then,  either,  (1.)  Pleas  to  the  jurisdiction; 
(2.)  Pleas  to  the  person;  (3.)  Pleas  to  the  Bill,  or 
frame  of  the  Bill;  (4.)  Pleas  in  bar,  properly  so 
called.  And,  first,  pleas  to  the  jurisdiction.  These 
properly  apply,  where  the  plaintiff's  case  is  such,  as 
does  not  entitle  a  Court  of  Equity  to  compel  a  discov- 
ery in  his  favor,  although,  for  the  purpose  of  avoiding 
a  demurrer,  it  is  differently  and  falsely  stated  in  the 
Bill.*     The  cases  already  suggested  under  the  head  of 

»  Mitf.  Eq.  PI.  by  Jeremy,  281,  282;  Cooper,  Eq.  PI.  291,  292; 
Beames,  PI.  in  Eq.  249.  See  Wigram  on  Points  of  Discov.  147-153, 
Ist.  edit.,  p.  55;  Id.  347,  348. 

2  Mitf.  Eq.  PI.  by  Jeremy,  282 ;  Cooper,  Eq.  PI.  292  ;  Bearaes,  PI.  in 
Eq.  252 ;  1  Mont.  Eq.  PI.  261-263. 
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Demurrers,  and  Pleas  to  Relief,  aflford  sufficient  illus- 
trations on  this  head.'  Among  them  are  the  objection, 
that  the  subject  of  the  suit  is  of  a  political  nature ; 
that  another  Court  is  competent  to  give  the  discovery ; 
or  that  the  tribunal,  or  the  cause,  is  not  of  such  a 
cbardcter,  as  the  Court  will  aid  by  a  discovery  ;  as  if 
the  cause  be  before  arbitrators ;  or  be  of  a  criminal 
nature ;'  or  the  plaintiflf  has  no  title  or  interest  in  the 
suit.* 

^  818.  Secondly  ;  Pleas  to  the  person.  These  are 
(as  we  have  seen)  either  to  the  person  of  the  plaintiff; 
that  he  has  no  right,  or  title,  or  ability,  to  call  on  the 
defendant  for  the  discovery;  or  that  he  (the  defendant) 
is  not  liable,  or  compellable,  to  make  the  discovery 
sought  by  the  Bill/  The  defendant  may,  therefore, 
to  a  Bill  of  Discovery,  plead,  that  the  plaintiff  is  out- 
lawed ;  or  excommunicated  ;  or  an  alien  enemy ;  or  a 
person  attainted ;  or  an  infant ;  or  a  feme  covert ;  or 
an  idiot ;  or  a  lunatic  ;  ^  or  a  bankrupt  disabled  to 
sue.'  So,  if  the  plaintiff  has  no  title  to  the  character, 
which  he  assumes  in  the  Bill  of  Discovery ;  as  if  he 
sues  as  administrator,  executor,  heir,  partner,  or  credi- 
tor ;  the  defendant  may,  by  plea,  negative,  that  he  is 


*  Ante,  4  549-607,  710-722. 

«  Beames,  PI.  in  Eq.  252-251;  Cooper,  Eq.  PI.  292,  203;  Ante, 
4  551-555;  Hare  on  Discor.  110,  116,  119. 

'  Mendizmbel  v.  Machado,  1  Sim.  R.  BB;  Hare  on  Discov.  41,42, 
46-60,  127;  Mitf.  Eq.  Pi.  by  Jeremy,  154,  231,  233.  282;  Tarllon  v. 
Hornby,  1  Y.  &  Coll.  172;  Quilier  v.  Muascndine,  Gilb.  Eq.  R.  228, 
899;  Vernon  v.  Vernon,  2  Mylne  &  Craig,  145;  Crouch  v.  Hitchin, 
1  Keen,  R.  385. 

<  Beamee,  PI.  in  Fjt\.  254,  255;  Cooper,  Et\.  PI.  293,  2«.M  ;  Ante, 
4  493-496 ;  Mitf.  F^.  PI.  by  Jeremy,  228-230,  232,  233. 

A  See  Lowndes  v.  Taylor,  1  Madd.  R.  423 ;  8.  C.  2  Roee,  R.  303  ; 
Mitf.  Eq.  PI.  by  Jeremy,  66,  67,  232,  233,  282,  note  (n)  ;  Tarllon  •. 
Hornby,  1  Y.  &  Coll.  172;  Bcaraca,  PI.  in  r/\,  254,255;  Ante,  §  495, 
516,786. 

•  Ante,  §788-734. 
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administrator,  executor,  heir,  partner,  or  creditor.^  So, 
the  defendant  may,  in  like  manner,  plead  to  the  dis- 
covery, that  he  has  no  interest  in  the  subject-matter  of 
the  controversy ;  but  he  is  a  mere  witness  ;  or  that  be 
does  not  sustain  the  character,  in  which  he  is  sued ; 
such  as  administrator,  executor,  heir,  partner,  or  credi- 
tor ;  ^  or  that  there  is  a  want  of  privity  between  him 
and  the  plaintiff  to  sustain  the  Bill.' 

^  819.  It  should  be  here  observed,  that  if  a  claim  of 
interest  is  alleged  by  a  Bill  against  a  person,  who  has 
no  interest  in  the  subject-matter,  he  cannot  by  demur- 
rer protect  himself  from  a  discovery;  but  he  must 
resort  either  to  a  plea  or  to  a  disclaimer  ;  by  either  of 
which  means,  it  should  seem,  he  may  protect  himself 
from  making  by  answer  that  discovery,  which  be  may 
properly  be  required  to  make,  if  called  upon  as  a  wit- 
ness.^ If  the  defendant  pleads  to  a  Bill  of  this  sort, 
the  plea  must  by  averment  meet  the  charge  of  inter- 
est, and  the  plea  must  be  supported  by  an  answer  de- 
nying such  claim.*  In  some  cases,  however,  the  Court 
has  allowed  a  defendant  to  protect  himself  by  answer, 
denying  the  charge  of  interest,  from  answering  to  mat- 
ters, to  which  he  may  be  afterwards  called  upon  to 
answer,  in  the  character  of  a  witness.  And  perhaps, 
in  justice  to  those,  against  whom  he  may  be  after- 
wards called  upon  to  give  evidence,  as  a  witness,  he 


1  Ante,  ^  493-496;  Beames,  PI.  in  Eq.  120-128,  254,  256,  257; 
Cooper,  Eq.  PI.  293,  294  ;  Mitf.  Eq.  PI.  by  Jeremy,  187,  230,  282,  283; 
Hare  on  Discov.  41,  42,  46. 

2  Mitf.  Eq.  PI.  by  Jeremy,  188,283;  Beames,  PI.  in  Eq.  130,  131, 
256,  257;  Hare  on  Discov.  63-83;  Cooper,  Eq.  PI.  294,295;  Ante, 
§  262,  323,  519,  570,  671. 

3  Mitf.  Eq.  Pi.  by  Jeremy,  158,  159,  234;  Hare  on  Diacov.  63-68, 
105  -  109  ;  Ante,  ^  513,  571 ;  Cooper,  Eq.  PI.  294. 

4  Cooper,  Eq.  PI.  294,  295. 

^  Ibid. ;  Beames,  PI.  in  Eq.  265. 
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ought  not  to  be  previously  examined  to  the  same  mat- 
ters upon  a  Bill,  under  the  pretence  of  an  interest, 
which  he  has  not.' 

§  820.  Thirdly;  Pleas  to  the  Bill,  or  to  the  frame 
of  the  Bill.  The  usual  pleas,  under  this  head,  of  the 
pendency  of  another  suit,  of  want  of  parties,  and  of 
splitting  up  or  multiplying  suits,  do  not  apply  to  a  Bill 
of  Discovery.^  But  perhaps  the  objection,  that  the 
Bill  for  a  discovery  is  multifarious,  would  not  fall  un- 
der the  same  predicament ;  as  it  may  compel  the  de- 
fendant to  give  answers  and  discoveries,  as  to  matters, 
wholly  distinct  and  independent,  and  which  can,  with 
no  propriety,  belong  to  any  single  suit,  either  at  law, 
or  in  Equity.'  Perhaps,  also,  the  objection,  that  the 
parties  are  not  the  same  in  the  suit  in  Equity,  as  in 
the  suit  at  law,  in  aid  of  which  the  discovery  is  sought, 
if  not  apparent  on  the  Bill,  may  l)e  brought  forward 
by  a  plea ;  ^  for,  in  such  a  case,  there  would  l)e  a 
clear  misjoinder  of  prties.*    The  same  ol)jection  would 


>  Milf.  Eq.  PI.  by  Jeremy,  188,  -283,  284.  But  see  Hare  on  Discov. 
266-969. 

9  Cooper,  F^|.  PI.  208,  209  ;  Beames,  PI.  in  Eq.  273,  274  ;  Hare  on 
DitcoT.  124  -  126  ;  Milf.  Fa\.  PI.  by  Jeremy,  200,  280;  Ante,  §  610. 

'  Ante,  §  610.  Ix»rd  Rcdesdale  says  (Mitf.  Fa\.  Pi.  by  Jeremy,  200, 
901),  that  a  Demurrrer  will  not  lie  to  a  Bill  of  Discovery,  because  the 
Bill  has  split  matteni,  and  ii*  brou^rht  (ox  the  discovery  of  part  of  a  matter 
only;  for  such  a  demurrer  would  only  amount  to  an  obJ«>ction,  that  the 
discovery  would  b<^  insuffirirnt.  But  he  add^,  that  it  should  s(*cm,  that  a 
demurrer  for  muhifariousness  would  hold  tu  a  Bill  of  Discovery  for  sev- 
eral distinct  matters  af^ainst  several  distinct  defendants  in  one  Bill.  S«-e 
also  Ante,  §  287,610;  1  Mont.  Vai  PI.  262;  Ctmper,  Fa\.  PI.  201); 
Beames,  PI.  in  Eq.  273,  274.  It  may  also  be  pro|»er  to  remark,  that  a 
Bill  is  demurrable,  if  it  prays  relief  aj^ainst  some  of  the  defendants,  and 
a  discovery  only  afrainst  others.  And  the  objection  of  a  want  of  interest 
in  a  defendant  equally  applies,  whether  he  is  the  vAe  defendant,  or  is 
joined  with  other  defendants.     Hare  on  Discov.  05. 

*  Ante,  $  610;  ii\yn  r.  Soarcs,  3  Mylne  &  Keen,  450,  169-  472. 

^  But  if  the  suit  at  law  is  brought  by  an  agent  in  his  own  name,  m  be- 
half of  his  principal,  it  has  been  held,  that  the  defendant  in  the  suit  at 
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seem  to  apply,  if  the  defendant  was  not  a  party  to  t 
suit  at  law ;  for,  ordinarily,  a  discovery  from  him  ecu 
not  be  material.^  A  plea,  that  the  value  of  the  matt 
in  controversy  is  beneath  the  dignity  of  the  Coui 
would  also  seem  to  be  a  good  ground  of  a  plea  to  tl 
discovery  sought.* 

^821.  Fourthly  ;  Pleas  in  bar.  Under  certain  ci 
cumstances,  many  of  the  pleas  in  bar  to  Bills  of  R 
lief,  already  enumerated,  may  perhaps  fumbh  a  goc 
ground  for  a  plea  in  bar  of  a  Bill  of  Discovery. 
was  for  a  long  time  a  matter  of  controversy,  wheth 
the  defendant  to  a  Bill,  seeking  a  discovery  in  aid 
an  action  at  law,  can  plead  in  bar  to  the  diacove 
that  which  is  merely  matter  of  legal  defence  to  tl 
action  at  law.^     But  the  prevailing  doctrine  establisi 

law  may  file  a  Bill  in  Equity  for  a  discovery  against  the  principal,  in  i 
of  his  defence  at  law.  Carr  v.  Scares,  in  Exchequer  (England),  in  Ji 
uary,  1836,  14  Law  Journ.  68 ;  1  Younge  &  Coll.  645.  Bat  the  contn 
has  been  since  held.  See  Glyn  v.  Scares,  3  Mylne  it  Keen,  450,  a 
Irving  V.  Thompson,  9  Sim.  R.  17.  See  Ante,  §  569,  610,  note  ;  K 
V.  Rew,  10  Sim.  R.  370 ;  Queen  of  Portugal  v.  Glyn,  7  Clarke  &  F 
R.  466. 

1  Ante,  §  569;  Glyn  v.  Soares,  3  Mylne  &  Keen,  450,  469-47 
Irving  V.  Thompson,  9  Sim.  R.  17;  Kerr  v.  Rew,  10  Sim.  R.  370;  At 
§  569-610,  and  note. 

9  Cooper,  Eq.  PI.  193;  Ante,  §  500-502;  Smets  v.  WiUiai 
4  Paige,  R.  364. 

3  See  this  subject  discussed  in  Beames,  PI.  in  Eq.  274-278,  ^ 
maintains  the  validity  of  a  plea  under  such  circumstances.  Lord  Th 
low,  in  Hindman  v.  Taylor,  2  Bro.  Ch.  R.  7 ;  S.  C.  2  Dick.  651,  decic 
against  the  validity  of  the  plea,  and  Mr.  Belt  in  his  note  to  the  same  a 
supports  the  decision.  In  Debigge  v.  Howe,  cited  3  Bro.  Ch.  R.  li 
S.  C.  Mitf.  Eq.  PI.  by  Jeremy,  187,  it  was  held,  that  the  objection 
apparent  on  the  record,  might  be  taken  by  demurrer,  that  the  plaintiff  1 
no  right  of  action.  The  question  has  been  asked,  Why  not  by  plea 
the  objection  is  not  apparent  on  the  record  ?  See  Mendizabel  v.  Macha 
1  Sim.  R.  68;  S.  C.  cited  4  Sim.  R.  172.  See  Hare  on  Discov.  34, 
46-62;  where  the  subject  is  also  discussed.  Mr.  Wigram  (Point! 
Discov.  153,  156-  162,  1st  edit.;  Id.  p.  32-42,  2d  edit.)  dissents  fi 
the  doctrine  of  Lord  Thurlow  in  Hindman  v.  Taylor,  2  Bro.  Ch.  R. 
and  his  reasoning  on  the  subject  is  very  able. 
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ed  by  the  recent  authorities  seems  to  be,  that  it  may 
be  so  pleaded.^  Thus,  for  example,  a  plea  of  a  fme, 
or  of  a  former  judgment ;  or  of  a  former  decree  upon 
the  merits ;  or  a  plea  of  the  statute  of  frauds  and  per- 
juries ;  or  a  plea  of  the  statute  of  limitations ;  or  a  plea 
of  a  release,  or  of  a  stated  account,  or  of  an  award, 
may  be  so  pleaded.^  In  such  cases,  however,  the  plea 
would  be  applicable  only,  when  no  circumstances  were 
stated  in  the  Bill,  to  avoid  the  effect  of  the  bar ;  for, 
if  they  were  so  stated,  the  discovery  could  not  be  with- 
holden ;  since  the  plea  would  amount  to  a  denial  of 
the  means  necessary  to  establish  the  grounds,  on  which 
the  suit,  in  aid  of  which  the  discovery  is  sought,  was 
brought.' 

§  822.  Be  the  doctrine,  however,  as  it  may,  where 
no  such  circumstances  affecting  the  plea  are  stated 
in  the  Bill,  it  seems  certain,  that  the  defendant  may 
plead  a  perfect  title  to  the  premises  in  himself,  in  bar 
of  any  discovery  sought  by  a  Bill  relative  thereto.^ 
Thus,  where  a  plaintiff,  claiming  as  heir  at  law  of  her 
mother,  filed  a  Bill  for  a  discovery  and  injunction  to 
restrain  the  defendant  from  setting  up  outstanding 
terms,  a  plea  of  a  fine  levied  in  1764  by  the  mother 
and  her  husband,  and  a  deed,  declaring  the  uses  of  the 
fine  to  the  husband  in  fee;  and  a  conveyance  for  a 

1  Beames,  PI.  in  £<].  271,  275;  Baillic  v.  Sibbald,  16  Vcti.  Ib5 ; 
McGregor  v.  East  India  Company,  2  Sim.  R.  452 ;  CSait  v.  Osbaldrston, 
1  Rum.  R.  158;  S.  C.  5  Madd.  R.  428 ;  Hare  on  DiscoT.  50,  notr  (?)  ; 
WigraiD,  Points  of  Discov.  156-162.  1st  edit. ;  Id.  p.  32-43,  2d  edit. ; 
Meodizabel  v.  Machado,  1  Sim.  R.  68,  78;  Hare  on  Discov.  50.  53-56, 
980-297;  I^igh  r.  T.eigh,  1  Sim.  R.  349.371,  373;  Jeremy  v.  HeM, 
I  Sim.  R.  373;  Cork  r.  Wilcock,  5  Madd.  R.  331.  But  see  Hindman 
V.  Taylor,  2  Bro.  Cli.    R.  7  ;  S.  (\  2  Dick.  R.  651. 

s  Ibid. 

3  Ibid. 

*  Gmit  V.  Osbaldeston,  1  Russ.  R.  15m,  rrTcratng  the  tame  case  in  6 
Madd.  R.  428. 
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valuable  consideration  by  the  husband  to  the  person 
under  whom  the  defendants  were  stated  in  the  Bill 
have  derived  their  alleged  title,  with  an  allegation  < 
a  quiet  possession  from  the  time  of  the  conveyanc 
down  to  the  filing  of  the  Bill,  was  held  a  good  pk 
to  the  discovery  and  the  relief.* 

^  823.  Where  the  question  raised  upon  the  stai 
of  the  pleadings  in  the  suit  at  law,  in  aid  of  wbic 
a  discovery  is  sought,  appears  to  be  a  mere  ques 
tion  of  law,  it  may  be  pleaded  in  bar  of  a  discover 
of  any  facts,  which  might,  if  the  pleadings  had  te 
minated  in  an  issue  of  fact,  have  been  important  ; 
the  trial ;  for  while  any  mere  question  of  law  is  und( 
the  consideration  of  the  Court,  which  may  dispose  < 
the  whole  cause,  a  Court  of  Equity  will  not  interfei 
by  anticipation  of  an  event,  which  may  render  a  dl 
covery  useful ;  but  it  will  await  that  event.*  Then 
fore,  where  the  action  at  law  was  brought  for  a  su] 
posed  libel,  and  a  plea  of  justification  was  put  in, ' 
which  the  plaintiff  in  the  action  filed  a  demurrer,  pen( 
ing  which  a  Bill  of  Discovery  was  brought  in  suppo 
of  the  matters  of  fact  stated  in  the  justification ;  tl 
Court  held  a  plea,  setting  forth  the  state  of  the  pleat 
ings  in  the  suit  at  law,  and  averring,  that  the  demurr 
was  good  in  law,  and  would  be  allowed,  to  be  a  go< 
plea  against  the  discovery ;  for,  upon  such  a  state 
the  pleadings,  it  was  impossible  for  the  Court  to  sa 
that  the  discovery,  if  given,  could  ever  be  used  in  tl 
suit  at  law.^ 

^  824.  The  pleas  in  bar,  however,  which  are  mc 

1  Ibid. 

3  Stewart  v.  Lord  Nugent,  1  Keen,  R.  201. 

3  Stewart  v.  Lord  Nugent,  1  Keen,  R.  201.  The  substantial  parts 
the  plea  in  this  case  are  given  in  the  Report,  and  may  serve  as  a  use 
precedent  in  cases  of  this  nature. 
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usual,  and  arc  peculiarly  appropriate  to  Bills  of  Discov- 
ery, are  those,  which  render  it  improper  for  a  Court  of 
Equity  to  compel  the  discovery  sought.  These  pleas 
are,  (1.)  That  the  discovery  may  subject  the  defend- 
ant to  pains,  or  penalties,  or  a  criminal  prosecution ; 
(2.)  That  it  will  subject  him  to  a  forfeiture,  or  some- 
thing in  the  nature  of  a  forfeiture;  (3.)  That  it  will 
betray  the  confidence  reposed  in  him  as  counsel,  attor- 
ney, solicitor,  or  arbitrator;  and,  (4.)  That  he  is  a 
purchaser  for  a  valuable  consideration  without  notice 
of  the  plaintiff's  title.' 

§  825.  The  doctrines,  applicable  to  these  different 
defences,  have  been  already  anticipated  in  treating  of 
the  same  subject  under  the  head  of  demurrers  and 
pleas  to  Bills  of  Relief,  and  of  demurrers  to  Bills  of 
Discovery.*     In  relation  to  the  plea,  that  the  discovery 


1  Milf.  Eq.  PI.  by  Jeremy,  284  ;  Cooper,  Eq.  Pi.  295;  Beameii,  PI.  in 
£q.S5S«263,  271,  272,  27rt  ;  Ante,  ^  575-578,  599-603,  607.  It  might 
be  here  added,  that  it  would  also  be  a  good  plea  in  bar,  that  the  Bill 
■ought  a  discovery  of  the  defendant's  title,  and  not  merely  of  the  plain- 
tiff *■  title,  if  the  facts  should  he  so  disguised  in  the  Bill  as  not  to  be  open 
to  a  dennurrer.  Sec  Ante,  §  572 ;  Wigram  on  Points  of  Disco  v.  151  - 
190;  Id.  313,  21i;  Id.  47,  Ist  edit.;  Id.  p.  32-45;  Id.  364,  365;  Id. 
07,  8d  edit. ;  Bell  wood  r.  Wetherell,  1  Younge  &  Coll.  211. 

'  Upon  this  head,  that  the  discovery  may  subject  the  defendant  to  a 
penalty,  forfeiture,  or  criminal  prosecution,  see  Ante,  §  521-526,575- 
508.  See  also  Maccullum  v.  Turton,  2  Voungc  &  Jcnr.  183;  Nt'lme 
9.  Newton,  3  Younge  6l  Jer>'.  1H6,  note  (h).  See  also  Mitf.  Kq.  PI.  by 
Jeremy,  384 -2hh;  Cooi>or,  Kq.  PI.  295-300;  Hare  on  Discov.  131- 
156.  In  relation  to  pl(>as  of  a  purchase  for  a  valuable  consideration  with- 
out notice,  see  Ante,  §  603,  606,  H05  -813 ;  Mitf.  VUi.  PI.  by  Jeremy,  199, 
274,  284,  388;  Beamcs,  PI.  in  Eq.  277,  278,  and  cases  there  cited  ;  Coop- 
er, Eq.  PI.  381,  300;  2  Story  on  Kq.  Jurisp.  ^  1502-  1505.  As  to  pleas, 
that  the  discovery  will  compel  the  party  to  betray  the  confidence  reposed  in 
him  as  counsel,  attorney,  or  arbitrator,  see  Ante,  ^  599-603;  Mitf.  Kq. 
PI.  by  Jeremy,  199,  274.  2h|,  2HH;  Coojicr,  Va\.  PI.  295-300;  B«fame^ 
PI.  in  Eq.  371,  274,  where,  in  the  notes,  the  authorities  to  each  head  are 
distinctly  collected.  The  principal  authority  cited  for  the  case  of  arbitra- 
ton  is  Anon.  3  Atk.  644.  See  the  form  of  a  plea,  that  the  discovery 
would  subject  the  defendant  to  penalties  and  forfeitures,  in  Beames,  PI.  in 

EQ.  PL.  97 
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will  expose  the  defendant  to  penal 
should  distinctly  appear,  that  the 


Eq.  Appendix,  333-336,  being  the  Ktoal 
Cooper,  Eq.  K.  34,  allowed  by  Lord  Eld 
DiecoT.  2Q0-S93)  hae  made  some  imporur 
pleu  to  diacoTer;,  and  the  difficulty  in  mail 
as  10  avoid  the  necesaitj  of  an  anawer.  "  T 
he,  "is  rtcqucntly  determined  upon  conaidei 
of  the  case;  and  it  may  be  objected,  that  thi 
on  a  point  of  (bim  should  not  be  coQclasiTo  u 
impose  upon  the  defendant  the  neceaaity  of 
with  regard  to  wliieli  the  [iluntifl'  may,  afler 
argument  aeeinB  to  pnasess  peculiar  force,  wl 
in  aid  of  a  trial  al  law.  The  rules  with  rep 
tially  diirerent  at  law  and  in  Equiiy,  thai  it  : 
tinctions,  than  to  suggest  analogies.  The  in; 
affords  a  pregnant  example  of  the  difficulty  < 
forms.  The  defendant  is  entitled  to  be  prol 
teiB,  which  arc  not  in  issue  at  law  ;  and  fur  I 
a  pica.  But  it  is  often  impossible  to  frame  1 
Mtenaive  to  cover  all  such  mallfirs,  without  r 
foie  bad.  '  The  defence,'  it  was  argued  in  i 
number  of  facts,  not  of  one  short  fact,  that  it 
bination  of  foots  involving  one  point.'  In  1 
cully ;  the  rule  there  is  reciprocal :  it  applic 
fendant ;  to  the  declaration,  as  well  as  to  ll 
obslacte  to  the  defendant,  and  not  to  the  | 
plea,  and  nut  to  the  Dili.  In  support  of  the  s 
is  said,  thai  a  pica  is  not  the  only  mode  of  de 
gunient  is  inapplicable,  where  the  Bill  is  for 
is  (lie  only  defence ;  and  in  such  cases  disc 
which  the  event  of  tlie  cause  proves  the  pl.t 
tcrcst.  This,  however  is  an  inconvenience 
of  justice,  rather  llian  a  defect  in  the  system 
tion  of  the  rights  of  property,  which  are  in  i 
is  but  the  means  uf  elicitinjj  truth,  for  the  i 
incidental  to  litigation,  that  parties  must  be  : 
ricB  wiib  respect  to  subjects,  which  in  the  ri 
necessarily  agitated.  But  agaiiist  this  evil  l 
whirh  operate  as  safeguards;  and  the  objec 
the  discovery  of  maiters,  that  are  immaterial 
llie  disclosure  of  which  would  be  dangerous 
ant,  aJlitrd,  when  tlicy  ate  properly  insisted  u 
proteetion,"  See  also  Robertson  n.  Lubh 
4503-536.  5B5-6tM, 
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ures  would  accrue,  if  not  apparent  on  the  Bill.  If  the 
defendant  should  answer  generally,  he  must  answer 
fully ;  and  if  he  means  to  object  in  any  answer,  that 
particular  discoveries  will  expose  him  to  penalties  and 
forfeitures,  he  must  set  up  that  in  his  answer,  as  a  spe- 
cific ground  of  objection  to  answering.^  In  relation 
also  to  the  plea,  that  the  defendant  is  a  purchaser  for  a 
valuable  consideration  without  notice  of  the  plaintiff's 
title,  it  may,  for  the  purpose  merely  of  adding  another 
illustration,  be  repeated,  that  a  Court  of  Equity  will 
not,  in  general,  compel  him  to  make  any  discovery, 
which  may  affect  his  own  title.^  Thus,  if  a  Bill  is 
filed  for  a  discovery  of  goods  purchased  of  a  bankrupt, 
the  defendant  may  plead,  that  he  is  a  purchaser  band 
fide  for  a  valuable  consideration,  paid  before  the  com- 
mission of  bankruptcy  issued,  and  without  any  notice 
of  the  bankruptcy.' 


I  Slonan  v.  Kelly,  3  Yoange  &  Coll.  573.     See  Poet,  ^  846-848. 

s  liitf.  £q.  PI.  by  Jeremy,  388 ;  Cooper,  £q.  PI.  300;  Bemmes,  PI. 
io  Eq.  977,  978;  Hue  oo  Dikot.  89-104 ;  PerrmI  v.  Ballaitl,  9  Ch. 
Cm.  79,  73. 

'Hid. 


772  EQUITY    PLEADINGS.  [CH.  X 


CHAPTER    XVI. 

PLEAS    TO    BILLS    NOT    ORIGINAL. 

^  826.  Hitherto  we  have  been  consideriiig  pie 
with  reference  to  original  Bills  only ;  and  of  these 
Bill  of  Interpleader  rarely  gives  rise  to  any  plea  ;  ai 
a  Bill  of  Certiorari,  from  the  nature  of  the  proceedin; 
upon  it,  will  not,  in  general,  admit  of  a  piea.^  Let 
now  proceed  to  the  consideration  of  pleas  to  Bills  n 
original,  which  will  detain  us  but  for  a  short  time 
since  the  same  grounds  of  plea  will  in  many  cases  ho 
to  these  kinds  of  Bills,  according  to  their  respectr 
natures,  as  do  to  original  Bills.  Some  of  them,  ho^ 
ever,  as  we  have  already  seen,  admit  of  a  peculiar  d 
fence ;  and  that  defence  may  sometimes  be  urged  I 
way  of  plea.*  We  shall  pass  rapidly  over  the  sutget 
as  no  extended  notice  of  these  Bills  seems  necessar 

^  827.  First ;  As  to  pleas  to  supplemental  Bills,  ai 
Bills  in  the  nature  of  supplemental  Bills.  If  a  plai 
tiff  is  not  entitled  to  file  a  supplemental  Bill,  and  tl 
objection  does  not  appear  upon  the  face  of  it,  so  th 
the  defendant  may  demur,  he  must  state  his  objectii 
by  way  of  plea.'  Thus,  as  has  been  already  mentio: 
ed,  if  a  Bill  is  filed  by  or  against  a  tenant  in  tail, 
respect  of  the  estate  tail,  the  remainder-man  will 
general  be  bound  by  the  proceedings,  and  a  suppl 
mental  Bill,  therefore,  will  be  sufficient  to  make  him 


1  Mitf.  Eq.  PI.  by  Jeremy,  288-290  ;  1  Mont.  Eq.  PI.  240,  241,  24i 
3  Mitf.  Eq.  PL  by  Jeremy,  288-290  ;  Ante,  ^  611  -646. 
3  Ibid. 
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party  to  them.'  But,  if  there  are  special  circumstan- 
ces in  the  case,  as,  that  the  Bill  was  filed,  not  in  re- 
spect of  charges,  created  upon  the  inheritance  by  the 
donor,  but  in  respect  of  contracts  by  the  tenant  in  tail, 
such  particular  circumstances  may,  it  should  seem,  be 
offered  by  way  of  plea  to  the  supplemental  Bill.^ 

^  828.  If  a  supplemental  Bill  is  brought  upon  mat- 
ter, which  arose  before  the  original  Bill  was  filed,  and 
might  be  inserted  into  it  by  way  of  amendment,  and 
this  is  not  apparent  on  the  Bill,  the  defendant  may  plead 
that  fact,  to  defeat  it.'  On  the  other  hand,  if  a  Bill 
b  amended  by  stating  a  matter,  which  has  arisen  sub- 
sequent to  the  filing  of  the  Bill,  and  which  consequent- 
ly ought  to  have  l)een  the  subject  of  a  supplemental 
Bill,  advantage  may  be  taken  of  the  irregularity  by 
way  of  plea,  if  it  does  not  sufficiently  appear  on  the 
Bill  to  found  a  demurrer.  .  But  if  the  defendant  an- 
swers, he  waives  the  objection  to  the  irregularity,  and 
cannot  make  it  at  the  hearing.^ 

§  829.  Secondly ;  As  to  pleas  to  Bills  of  Revivor,  or 
Bills  in  the  nature  of  Bills  of  Revivor.  If  a  Bill  of 
Renvor  is  brought  without  sufficient  cause,  to  revive  a 
suit  against  the  defendant,  and  this  is  not  apparent  on 
the  Bill,  the  defendaiu  may  plead  the  matter  necessa- 
ry to  show,  that  the  plaintiff  is  not  entitled  to  revive 
the  suit  against  him.^  Or,  if  the  plaintiH*  is  not  enti- 
tled to  revive  the  suit  at  all,  although  a  title  is  stated 
in  the  Bill,  so  that  the  defendant  cannot  demur,  the  ob- 
jection to  the  plain tifPs  title  may  also  be  taken  by  way 

»  Cooper,  Eq.  PI.  303;  Bcamcs,  PI.  in  Eq.  298-302;  Ante,  §  012- 
616. 

*  Ibid. 

3  Milf.  I-^i.  PI.  by  Jeremy,  290,  293,  294  ;  Cooper,  Eq.  PI.  303,  304. 

*  Ibid. 

ft  Mitf.  Eq.  PI.  by  Jeremy,  289,  290. 


1 

■    I 


; 
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of  plea.*  Indeed,  it  seems  to  have  been  thought,  tl 
a  defendant  could  only  object  to  a  Bill  of  Revivor 
way  of  plea  or  demurrer.*  And  there  may  be  gn 
convenience  in  thus  making  the  objection ;  for,  if  I 
defendant  ol^ects  by  answer  merely,  the  point  c 
only  be  determined  by  bringing  the  cause  regularly 
a  hearing.'  But  if  the  objection  is  taken  by  jdea 
by  demurrer,  it  may  in  general  be  immediately  deti 
mined  in  a  summary  way.*  However,  if  a  defenda 
objects  by  answer  only,  or  does  not  olgect  at  all ;  y< 
if  it  appears  to  the  Court,  that  the  plaintiff  has 
tide  to  revive  the  suit  against  the  defendant,  he  c 
take  no  benefit  from  it.' 

1  ^  830.  The  want  of  proper  parties  may  also  be  o 

Jected  to  a  Bill  of  Revivor.'     As,  if  a  suit  is  by  te 

I  ants  in  common,  and  one  dies,  the  representative 

the  deceased  tenant  in  common  must  make  the  survi 
ing  tenant  in  common  a  party  to  a  revivor  by  bin 
and  if  the  objection  does  not  sufficiently  appear  on  t 
face  of  the  Bill  to  ground  a  demurrer,  it  may  be  tak 
advantage  of  by  way  of  plea.^  If  a  Bill  of  Revii 
is  filed  in  a  case,  requiring  a  supplemental  Bill, 
seems,  that  the  defendant  may  plead  such  suppleme 
tal  matter ;  for  although  such  a  plea  has  been  ovemil 
in  one  case  ;  yet  it  was  so  only  on  account  of  a  defect 
form,  the  Court  admitting  it  to  be  clearly  good  in  su 


1  Mitf.  Eq.  PI.  by  Jeremy,  289,  290. 

«  Mitf.  Eq.  PI.  by  Jeremy,  289-294;  Cooper,  Eq.   PI.    302,  a 
Beames,  PI.  in  Eq.  293-298  ;  Id.  350,  351 ;  Ante,  ^  617-627. 
3  Ibid. 
<  Ibid. 

5  Ibid. 

6  Bettes  V.  Dana,  2  Sumner,  R.  383. 

7  Cooper,  Eq.  PI.  302,  303 ;  Beames,  PI.  in  Eq.  296  ;  Fallowes  v.  V 
liamson,  11  Yes.  306 ;  Merrewether  ».  Mellish,  13  Yes.  436  ;  Ante,  §  3 
622. 
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Stance.'  But  a  defendant  to  a  Bill  of  Revivor  cannot 
plead  to  that  Bill  a  plea,  which  has  been  pleaded  by 
the  original  defendant,  and  overruled.^ 

^  831.  If  a  person,  who  is  entided  to  revive  a  suit, 
does  not  proceed  in  due  time,  he  may  be  barred  by  the 
statute  of  limitations  of  actions,  which  may  be  plead- 
ed to  a  Bill  of  Revivor  afterwards  filed.'  As,  for  ex- 
ample, if  the  Bill  in  Equity  be  for  an  account,  or  other 
personal  demand,  a  plea,  that  the  suit  has  not  been 
revived  within  six  years  since  the  abatement  by  the 
death  of  the  intestate,  (who  was  the  original  plaintiff,) 
will  be  a  good  bar.^  But  in  such  a  case,  the  plea, 
should  set  forth,  that  the  six  years  have  elapsed  since 
the  taking  out  of  administration  by  the  personal  repre- 
sentative, who  seeks  to  revive  the  suit ;  for  the  bar  does 
not  begin  to  run  until  an  administration  is  taken  out.^ 

§  832.  Thirdly  ;  As  to  pleas  to  Cross  Bills.  Cross 
Bills  are  generally  liable  to  all  the  pleas  in  bar,  to  which 
original  Bills  are  liable,  as  they  ditler  in  nothing  from 
original  Bills,  except  that  they  are  occasioned  by  former 
Bills.^  And  the  converse  of  this  is  equally  true,  that  a 
Cross  BUI  is  not  gc^nerally  liable  to  any  plea,  which  will 
not  hold  to  an  original  Bill.^  Pleas  to  the  jurisdiction, 
and  to  the  person,  cannot  be  pleaded  to  a  Cross  Bill,  the 
defendant  having,  by  filing  his  original  Bill,  afHrmed  the 


1  Ibid. 

s  Ibid. 

3  Milf.  ¥a{.  pi.  by  Jeremy,  272,  31K) ;  Cooper,  Eq.  PI.  302;  Beanies, 
PI.  in  £q.  293,  29<) ;  Hollingshcad^s  cue,  1  P.  Will.  742;  S.  C.  cited  2 
Sch.  &  Lefr.  632. 

<  Ibid.;  Hollinp»head>  case,  1  P.  Will.  742 ;  Ksit\  of  Kgremoiit  r. 
HmmilUHi,  1  B.  &  Bcati.  531  ;  Perry  r.  Jenkins,  1  Mylne  &  i'raig,  IIH. 

*  Perry  r.  Jenkins,  1  Mylne  &  Craig,  US;  Murrmy  v.  VjMbI  India  (imi- 
pany,  5  Bam.  6l  Aid.  204. 

«  Cooper,  Ki\.  Pi.  304  ;  Milf.  Eq.  PI.  by  Jeremy.  290,  291 ;  Beamet, 
PI.  ID  Eq.  30-2.  303;  \nw,  §  02H-634. 

^  Ibid. 
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sufficiency  both  of  the  person  and  of  the  jurisdictioo.' 
But  if  a  Cross  Bill  should  be  filed  by  a  plaintifi^  who 
is  not  capable  of  suing  alone,  as  by  an  infant,  a  feme 
covert,  an  idiot,  or  a  lunatic,  it  should  seem,  that  a 
plea  to  the  person  would  be  good.^     A  defendant  can- 
not, by  a  Cross  Bill,  compel  the  plaintiff  in  the  original 
Bill  to  discover  the  evidence  of  his  (the  defendant's) 
title  ;  and,  therefore,  it  should  seem,  that  the  objection 
may  be  taken  by  plea ;  and  it  may  also  be  insisted  on 
by  answer.* 

^  833.  Fourthly ;  As  to  pleas  to  Bills  of  Review, 
and  Bills  in  the  nature  of  Bills  of  Review.  It  has 
been  already  mentioned,  that  a  part  of  the  constant 
defence  to  a  Bill  of  Review,  for  error  apparent  on  a 
decree,  has  been  by  a  plea  of  the  decree  and  a  demw- 
rer  against  opening  the  enrolment.  But  a  demurrer 
seems  to  be  the  proper  defence  only,  where  the  decree 
is  fairly  stated  ;  and  the  books  of  practice  give  the  form 
of  a  demurrer  only  to  such  a  Bill.*  Where  any  mat- 
ter beyond  the  decree,  such  as  length  of  time,  a  pur- 
chase for  a  valuable  consideration,  or  any  other  matter, 
is  to  be  offered  against  the  opening  of  the  enrolment, 
that  matter  must  be  pleaded/  If  a  demurrer  to  a  Bill 
of  Review  has  been  allowed,  and  the  order,  allowing  it, 
is  enrolled,  it  is  an  effectual  bar  to  a  new  Bill  of  Re- 
view on  the  same  grounds,  and  may  be  pleaded 
accordingly.®     To  a  Bill   of  Review  of  a  decree  for 


1  Ibid. 

2  Ibid. 

3  Bellwood  V.  Wetherell,  3  Younge  &  Coll.  211;  Glegg  v.  Legh,  1 
Bligh,  (N.  S.)  R.  302  ;  Cherry  v.  Legh,  Id.  306. 

4  Ante,  §  634  ;    Mitf.  Eq.  PI.  by  Jeremy,  203,  291 ;  Webb  v.  Pell,  3 
Paige,  R.  368. 

5  Ibid. 

6  Ibid. 
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payment  of  money,  it  has  been  objected  by  plea,  that, 
according  to  the  rule  of  the  Court,  the  money  decreed 
ought  to  have  been  first  paidJ  But  the  rule  appears 
t6  have  been  dispensed  with  on  security  given ;  and, 
as  the  Bill  of  Review  would  not  stay  process  for  com- 
pelling payment  of  the  money,  it  may  be  doubted, 
whether  the  objection  can  be  properly  so  made.^ 

^  834,  A  Bill  of  Review  upon  the  discovery  of  new 
matter,  seems  liable  to  any  plea,  which  would  have 
avoided  the  effect  of  that  matter,  if  charged  in  the 
original  Bill.^  It  has  been  doubted,  whether  the  fact 
of  the  discovery  of  the  new  matter,  thus  alleged  to 
support  a  Bill  of  Review,  can  be  traversed  by  a  plea, 
after  the  Court,  upon  evidence  of  the  fact,  has  given 
leave  to  bring  the  Bill,  even  if  the  defendant  could 
traverse  the  fact  by  the  positive  assertion  of  some  fact, 
which  would  demonstrate,  that  the  matter  was  within 
the  knowledge  of  the  party,  so  that  he  might  have  had 
the  benefit  of  it  in  the  original  suit.  But  the  doubt 
seems  not  well  founded  ;  for,  if  the  fact  of  the  discov- 


1  Ibi.i. 

•  Miif.  Eq.  PI.  hy  Jeremy.  201,  292;  Cooper,  Eq.  PL  301,  305; 
Betmet,  PI.  in  Eq.  304-307;  Ante,  ^634-640.  Mr.  Beamcs,  in  his 
PL  in  Eq.  306,  says;  *'The  ca^e  of  Hartwell  v.  Townsend,  2  Bro.  ParL 
R.  107,  Tom]inH*9  edit.,  eontains  an  important  diatinetion  with  respect  to 
this  tobject,  that  thoufrh  the  plaintiff  in  a  Bill  of  Review  is  confined  to 
erroiB  upon  the  face  of  the  record,  and  cannot  go  out  of  it ;  yet  the  de- 
fendant is  at  liberty  to  allege  every  matter  relevant  to  his  defence,  wheth- 
er in  or  out  of  the  record,  by  way  of  plea,  as  a  release,  &c.,  to  prevent 
disturbing  the  decree ;  nor  has  he  any  other  method  of  introducing  it. 
And  when  pleaded,  the  Court  is  to  judge,  whether  the  matter  alleged  is 
suflicient  to  preclude  the  plaintiff  from  the  review  he  seeks.  That  case 
also  decides,  that  whilst  neither  an  assignee  nor  a  devisee  can  have  relief 
by  a  Bill  of  Review,  all  the  parties  to  tbe  original  Bill  must  be  made  par- 
ties to  tbe  Bill  of  Review,  on  that  principle  of  justice,  that  a  party  is  not 
to  be  condemned  without  being  heard.** 

'  Mitf.  Eq.  PL  by  Jeremy,  89,  292,  293 ;  Cooper,  Eq.  PL  304,  305 ; 
Besnes,  PL  in  Eq.  307. 

EQ.  PL.  98 
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ery  is  in  issue  in  the  cause,  it  ought  to  be  proved,  tc 
entitle  the  plaintiff  to  demand  the  judgment  of  the 
Court  on  the  matter  alleged,  as  a  ground  for  reviewing 
the  decree ;  and  it  may  consequently  be  disproved  by 
evidence  on  thtf  part  of  the  defendant.^ 

^  835.  The  other  Bills,  in  the  nature  of  Bills  of 
Review,  seem  to  be  in  the  same  situation.  Upon  a 
supplemental  Bill,  in  nature  of  a  Bill  of  Review  of  a 
decree  not  signed  and  enrolled,  upon  the  alleged  dis* 
covery  of  new  matter,  it  has  been  said,  that  if  the  de- 
fendant can  show,  that  the  allegation  is  false,  he  must 
do  so  by  plea,  and  that  it  is  too  late  to  insist  upon  it  by 
answer.^  But  as  the  Bill  must  allege  the  fact  of  dis- 
covery, and  that  fact  must  be  the  ground  of  the  pro- 
ceeding, it  should  seem,  that  it  is  equally  liable  to 
a  traverse  by  answer,  and  by  evidence,  as  any  other 
fact  stated  in  a  Bill.' 

^  836.  Fifthly ;  As  to  pleas  to  impeach  decrees  for 
fraud.  The  proper  defence  to  a  Bill,  seeking  to  im- 
peach a  decree  on  the  ground  of  fraud,  is  a  plea  of  the 
decree  denying  the  fraud,  supported  by  an  answer  also, 
meeting  the  charges  of  fraud/  And  where  a  decree, 
establishing  a  modus,  was  pleaded  to  a  Bill  for  tithes, 
in  which  Bill  the  plaintiff  stated,  that  the  defendants 
set  up  the  decree  as  a  bar  to  his  claim ;  and,  in  order 
to  avoid  the  effect  of  the  decree,  charged,  that  it  had 
been  obtained  by  collusion ;  and  stated  facts,  tending 
to  show  collusion ;  the  Court  was  of  opinion,  that  the 
defendants,  not  having,  by  averments  in  the  plea,  de- 


i  Ibid. 

3  Mitf.  Eq.  PL  by  Jeremy,  293  and  note  {g) ;  Cooper,  Eq.  PI.  305 ; 
Beames,  PI.  in  Eq.  304,  307;  Lewellen  v.  Mackworth,  2  Atk.  40. 

3  Ibid. 

*  Cooper,  Eq.  PI.  305;  Mitf.  Eq.  Pi.  by  Jeremy,  293;  Beames,  PI. 
in  Eq.  214,  217,  307  ;  Ante,  ^  639. 
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nied  the  collusion,  although  they  had  done  so  by  an 
answer  in  support  of  tlie  plea,  the  plea  was  bad  in 
form ;  and  it  was  overruled  accordingly.* 

^  837.  Sixthly ;  As  to  pleas  to  carry  decrees  into 
execution.  Any  person,  interested  under  a  decree, 
may  bring  a  Bill  to  carry  it  into  execution.  Any 
creditor,  upon  the  same  principle,  may  prosecute  a 
decree  for  an  account.'  But  if  a  plaintiff,  filing  a  Bill 
to  carry  a  decree  into  execution,  happens  to  have  no 
right  or  interest,  and  such  fact  is  not  so  ap|>arent  on 
the  Bill,  as  to  admit  of  a  demurrer,  the  defendant  may 
offer  it  by  way  of  plea.' 


I  Ibid. 

s  Cooper,  Eq.  PI.  305,  30G;  Mitf.  F^q.  PL  by  Jeremy,  293;  Beames, 
PL  in  Eq.  307,  308;  Ante,  $  04L 
'Ibid. 
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CHAPTER  XVII. 


OF   DISCLAIMERS. 


^  838.  We  come,  in  the  next  place,  to  another 
mode  of  defence,  that  by  a  disclaimer.  A  disclaimer 
is,  where  the  defendant  renounces  all  claim  to  the  sub- 
ject of  the  demand  made  by  the  plaintiff's  BilK^  A 
disclaimer  is  distinct  in  substance  from  an  answer, 
although  sometimes  confounded  with  it.^  But  it  can 
seldom  be  put  in  without  an  answer ;  for,  if  the  de- 
fendant has  been  made  a  party  by  mistake,  hanog 
had  an  interest,  which  he  may  have  departed  with, 
the  plaintiff  may  require  an  answer,  sufficient  to  as- 
certain, whether  that  is  the  fact,  or  not;  and  if,  in 
truth,  it  is  so,  an  answer  seems  necessary,  to  enable 
the  plaintiff  to  make  the  proper  party,  instead  of 
the  defendant  disclaiming.^  And  although,  perhaps,  a 
mere  witness  may  avoid  answering  by  a  disclaimer; 
yet  an  agent,  charged  by  a  Bill  with  personal  fraud, 
cannot,  by  disclaiming  any  interest,  avoid  answering 
fully/ 

^  838,  a.  Indeed,  it  may  be  laid  down  as  a  general 
rule,  that  in  no  case  can  a  party  get  rid  of  his  liability 
to  answer  a  suit  by  a  mere  disclaimer,  if  his  answer 
may  properly,    under   all   the    circumstances,    be   re- 


*  Cooper,  Eq.  PI.  309;  Mitf.  Eq.  PI.  by  Jeremy,  318,  319;  Hinde, 
Ch.  Pr.  208. 

3  Ibid. ;  Mounsay  v.  Burnham,  1  Hare,  R.  15. 

3  Ibid. 

^  Ibid. ;  Bulkeley  v.  Dunbar,  1  Anst.  R.  37. 
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quired.^  Thus,  for  example,  if  his  disclaimer  does  not 
shoiVy  that  he  is  under  no  liability  in  respect  to  the 
matters  of  the  Bill,  it  will  be  bad.^  So,  if  the  Bill 
alleges  some  other  facts,  as,  that  the  defendant  has 
mixed  himself  up  with  the  whole  transaction,  and  has 
by  his  personal  conduct  made  it  necessary,  that  the 
Bill  should  be  filed,  a  mere  disclaimer  will  not  entitle 
him  to  be  dismissed  from  further  answering  the  suit ; 
for  under  such  circumstances  justice  might  not  be  done 
to  the  other  party.'     Generally  speaking,  therefore,  a 


1  GlftMingtim  v.  Thwaites,  2  Rubs.  R.  458 ;  Whiting  v.  Rush,  ^ 
Youoge  &  Coll.  546,  552  ;  Graham  v.  Coape,  U  Sim.  R.  102;  S.  C.  3 
Mylno  &  Craig,  638  ;  Post,  $  840. 

«  Ibid. 

?  Graham 9.  Coape,  0  Sim.  R.  102  ;  S.  €.  3  Mylne  &  Craig,  638.  Loi4 
Cottenham,  in  delivering  bis  judgment  in  this  case,  said ;  **  It  is  to  be  ob- 
serred,  that  the  appellants  arc  not  made  defendants  in  re8{)ect  of  their 
baring  an  interest,  in  which  case  a  simple  disclaimer  would  enable  the 
plaintiff  to  prosecute  his  suit,  and  give  to  him  all  the  benefit  be  seeks. 
On  the  contrary,  it  alleges  that  they  have  no  interest,  but  that,  pretend- 
ing to  have  some,  they  have  jtre vented  the  plaiiiliflf  from  obtaining  the 
property  from  the  trustees  ;  and,  upon  that  ground,  it  prays,  that  the  ap- 
pellants, and  the  other  defendants,  who  stand  in  the  same  sitaation,  may 
pay  the  costs  of  the  suit.  The  apfM^llants  were  quite  aware,  that  a  sim- 
ple disclaimer  would  not  meet  the  case  ma<Ie  against  them ;  and  they 
liSTe  therefore  put  in  an  answer  and  disclaimer,  not  only  disclaiming  all 
interest,  but  denying  that  they  ever  had  or  pretended  to  have  any  right, 
title,  or  interest  in  the  property  in  question.  But  although  they  have 
found  it  necessary  so  to  meet  the  case  made  by  the  Bill,  they  have  not 
answered  any  of  the  allegations  by  means  of  which  the  plaintiff  proposes 
to  prove  the  a/Hnnative  of  his  proposition,  and  so  to  support  his  title  to 
compel  them  to  pay  the  ro&t:i  of  the  suit.  Tpon  what  ground  can  a  de- 
fendant be  entitled  so  to  defeat  the  case  alleged  against  him,  by  refusing 
to  answer  the  allegations  in  the  Bill,  and  putting  in  a  general  denial  of 
the  Equity  asserted  by  the  Bill  *  Glassington  v,  Thwaites,  2  Ruas.  R.  458, 
and  other  cases  were  cited  upon  the  point ;  but  De  Boauvoir  v.  Rhodes, 
not  reported  in  that  stage  of  it,  more  precisely  mreu  this  case.  There 
the  plaintiff  filed  his  Bill  to  set  aside  a  building  lease,  and  made  the  at- 
torneys, who  had  been  employed  in  the  transaction  by  the  person  under 
whom  he  claimed,  defendants  to  the  Bill,  charging  that  they  had  been 
parties  to  the  alleged  fraud,  and  had  secured  to  themselves  a  benefit  by 
getting  from  the  tenant  a  contract  to  employ  them  in  preparing  the  sub- 
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mere  disclaimer  is  scarcely  to  be  deemed  sufficient  o 
proper,  except  where  the  Bill  simply  alleges,  that  thi 
defendant  claims  an  interest  in  the  property  in  dts 
pute,  without  more;  for,  under  such  circumstances 
if  he  claims  no  interest,  that  is  a  sufficient  answer  U 
the  allegation.^ 

^  839.  As  a  defendant  may  disclaim  and  answer 
so  he  may  demur  to  one  part  of  the  Bill,  plead  tc 
another,  answer  to  a  third,  and  disclaim  to  a  fourth ; 
but  all  these  defences  must  clearly  refer  to  separate 
and  distinct  parts  of  the  Bill.^  For  a  demurrer  wil 
be  overruled  by  a  plea,  or  by  an  answer  to  the  same 
part  of  the  Bill,  as  is  demurred  to.'  A  plea  also  will 
be  overruled  by  an  answer  under  the  same  circum- 
stances.^ The  reason  is,  that  a  demurrer  demands  the 
judgment  of  the  Court,  whether  the  defendant  shall 
make  any  plea  or  answer;  and  a  plea,  whether  he 
shall  make  any  other  answer  than  what  is  contained 
31 1  in  the  plea ;  of  course  the  party  necessarily  waives  his 

objection,  when  he  does  the  very  thing,  which  he  has 
by  his  demurrer  or  plea  objected  to  do.*  And  if  s 
disclaimer  and  answer  are  inconsistent,  the  matter  will 
be  taken  most  strongly  against  the  defendant  upon  the 
disclaimer.® 

leases,  and  praying  that  they  might  pay  the  costs  of  the  suit.  Tho« 
defendants  put  in  a  disclaimer,  which  Sir  John  Leach,  then  Vice-Chan 
cellor,  ordered  to  be  taken  off  the  file,  upon  the  ground,  that  the  plaintif 
prayed  relief  against  them,  and  that  they  could  not  escape  by  simply  dis 
rlaiming.  In  that  case,  as  in  this,  the  defendants  were  made  parties  up 
on  an  alleged  claim  of  interest,  and  upon  a  demand  for  costs  arising  firon 
imputed  misconduct.  With  respect  to  the  former,  the  disclaimer  migh 
bo  sufficient,  but  to  the  latter  it  is  wholly  inapplicable." 
J  Ibid. 

2  Cooper,  Rq.  PI.  .309,  310 ;  Mitf  Eq.  PI.  by  Jeremy,  319,  330 ;  Ante 
§  436,  437. 

3  Ibid. 

^  Ibid.;  Ante,  §  46r>. 
5  Ibid. 
«  Ibid. 
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^  840.  A  defendant  cannot,  by  a  disclaimer,  deprive 
the  piaintiiT  of  the  right  of  re(|uiring  a  full  answer 
from  him,  unless  it  is  evident,  that  the  defendant  ought 
not,  after  such  disclaimer,  to  be  retained  as  a  party  to 
the  suit.'  For  a  plaiutiff  may  have  a  right  to  an  an- 
swer, notwithstanding  a  disclaimer;  and  in  such  a 
case  the  defendant  cannot  shelter  himself  from  an- 
swering by  alleging,  that  he  has  no  interest.^  Although 
he  has  no  interest,  others  may  have  an  interest  in  it 
against  him.  He  may  I)e  deeply  accountable ;  and 
the  very  statement,  that  he  is  deeply  accountable, 
may,  in  one  sense,  lie  an  allegation,  that  he  has  an 
interest  in  the  suit.  A  man  cannot  disclaim  his  lia- 
bility.* Under  such  circumstancc^s,  it  may  be  neces- 
sary to  revive  a  suit  against  the  personal  representa- 
tives of  a  deceased  defendant,  who  has  himself  dis- 
claimed, and  against  whom  the  plaiutiflf  waives  all 
relief/ 

^  &)-l.  If  a  defendant  puts  in  a  disclaimer,  and 
afterwards  discovers,  that  he  had  an  interest,  which 
he  was  not  apprized  of  at  the  time,  when  he  disclaim- 
ed, the  Court  will,  upon  the  ground  of  ignorance,  or 
mistake,  permit  him  to  make  his  claim.^  But  the 
Court  will,  in  such  a  case,  require  the  defendant  to 
show  a  strong  irround  by  afiidavit,  to  get  rid  of  the 
disclaimer  upon  the  record.'' 

^  842.  If  th(^  di'fendant  disclaims,  and  it  ap[)ears, 
that  the  Bill  was  exhibited  for  vexation  onlv,  the  Court 


>  Glassington  v.  Thvtailr**,  *J  Kiisj*.  R.  i-'i^^-  irr2;  (;rahaiii  r.  Cciain-,  « 
Sim.  R.  102;  S.  C.  3  Mylnc  K  <  raij;,  «3H;  Aiitr,  §M3*i,  H3h.  n. 

>  Ibid. 
3  Ibid. 
«  Ibid. 

3  Cooper,  F^i.  PI.  310.  311 
s  Ibid. 


1 
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will  dismiss  the  Bill  with  costs  against  the  plaintifl 
But,  if  the  plaintiff  had  probable  cause  or  reason  1 
exhibit  his  Bill  against  such  defendant,  he  may,  if  fa 
pleases,  pray  a  decree  against  such  defendant,  and  a 
claiming  under  him,  since  the  Bill  was  exhibited  ;  an 
it  is  commonly  granted  without  costs  on  either  side 
As  the  Court  will  dismiss  the  Bill  with  costs,  when  i 
appears  to  have  been  vexatiously  filed ;  so,  if  the  de 
fendant  disclaims,  the  plaintiff  must  not  file  a  replica 
tion  to  such  disclaimer.  If  be  does,  and  serves  tb 
defendant  with  a  subpoena  to  rejoin,  the  defendan 
may  have  costs  against  the  plaintiff  for  such  vexation. 
But  it  is  otherwise,  if  the  disclaimer  is  only  to  a  par 
of  the  Bill,  and  there  is  an  answer  to  the  other  part* 

§  843.  On  the  other  hand,  the  Court  has  sdmetime; 
refused  costs  to  a  defendant  disclaiming.  As,  when 
a  Bill  of  foreclosure  was  filed  against  the  mortgagoi 
who  by  his  answer  stated,  that  he  had  made  a  subse 
quent  mortgage ;  and  the  Bill  being  amended  by  ad 
ding  such  mortgagee  a  party,  he  disclaimed,  stating 
that  after  the  Bill  wasfiledtbut  before  the  amendment 
ho  had  made  a  second  assignment ;  the  Court  refuse( 
costs  to  the  defendant  disclaiming,  and  laid  it  dowi 
as  a  principle,  that,  in  such  a  case,  the  subsequen 
mortgagee  can  have  no  costs.* 

^  844.  Although  a  disclaimer  is  in  substance  dis 
tinct  from  an  answer ;  yet  it  generally  adopts  in  mos 
respects  the  formal  parts  of  an  answer,  the  words  o 
course,   preceding   and  concluding  an   answer,  beinj 


1  Cooper,  Eq.  PI.  310,  311. 

2  Ibid. 

3  Ibid. 

4  Cooper,  E(i.  PI.  310,  311  ;  Mitf.  Eq.  PI.  by  Jeremy,  319;  Hinde 
Ch.  Pr.  208. 

^  Cooper,  Eq.  PI.  311. 
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used  in  <'i  disclaimer.^  But  Lord  Redesdale  has  ob- 
served, that  the  form  of  a  disclaimer  alone  seems  to 
be  simply  an  assertion,  that  the  defendant  disclaims 
all  right  and  title  to  the  matter  in  demand ;  and  that 
the  forms  given  in  the  books  of  practice  are  all  of  an 
answer  and  disclaimer.^ 


1  Cooper,  Kq.  Pi.  311;  Mitf.  Eq.  PL  by  Jeremy,  310;  Hinde,  Ch. 
Pr.  200.  See  Hare  on  Diitcov.  258,  260.  The  following  form  ia  given 
of  a  mere  disclaimer,  in  Vanheyihuyseo^s  Equity  DraAsman,  p.  451. 
"The  disclaimer  of  A.  B.,  the  defendant,  to  the  Bill  of  complaint  of 
C  D.,  complainant.  This  defendant,  aaving,  Slc.  (here  follow  the  words 
of  coane,  which  precede  an  answer),  saith,  that  he  doth  not  know,  that 
he,  this  defendant,  to  his  knowledge  and  belief,  erer  had,  nor  did  he  claim, 
or  pretend  to  have,  nor  doth  he  now  claim,  any  right,  title,  or  interest  of, 
in,  or  to  the  estates  and  premises,  situate,  &c.,  in  the  said  complainant*s 
Bill  set  forth,  or  any  part  thereof;  and  this  defendant  doth  disclaim  all 
right,  title,  and  interest  to  the  said  estate  and  premises  in,  &c.,  in  the 
said  complainant's  Bill  mentioned,  and  every  part  thereof.  (Here  follow 
the  words  of  course,  which  conclude  an  answer.) "  See  also  in  2 
Grant,  Cb.  Pr.  480,  481,  the  form  of  an  answer  and  disclaimer. 

sibid. 


EQ.    PL.  99 
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ANSWERS. 


)  §  845.  We  come,  in  the  next  place,  to  the  four! 

'  and  last  mode  of  defence ;  and  that  is  by  an  answe 

If  the  defendant  does  not  demur  or  plead,  be  must  ai 
swer  to  the  Bill.^  The  time,  when  he  is  to  answer,  i 
a  matter  fixed  by  the  general  regulations  or  pracdee  < 

^  the  particular  Court.     But  it  is  a  general  rule,  that  th 

defendant  is  not  bound  to  answer  to  a  Cross  Bill,  unt 
the  other  party  has  put  in  his  answer  to  the  origins 
Bill.*  It  has  been  already  mentioned,  that  every  plain 
tiff  is  entided  to  a  discovery  from  the  defendant  ( 
the  matters  charged  in  the  Bill,  provided  they  ai 
necessary  or  proper  to  ascertain  facts,  material  to  th 
merits  of  his  (the  plaintiff's)  case,  and  to  enable  hii 
to  obtain  a  decree.^  The  plaintiff  may  require  thi 
discovery,  either  because  he  cannot  prove  the  facts,  c 
in  aid  of  proof,  and  to  avoid  expense.*     He  is  also  en 

1  Com.  Dig.  Chancery,  K.  1. 

3  Long  V.  Burton,  2  Alk.  218. 

3  Mitf.  Eq.  PI.  by  Jeremy,  9, 301,  307  ;  Ante,  ^  572.  The  concladio 
part  of  every  Bill  requires  this  discovery.  It  is  as  follows :  —  "To  tX 
end,  therefore,  that  the  said  (the  defendants)  and  their  confederates  whi 
discovered,  may,  upon  their  several  and  respective  oaths,  according  to  tl 
best  and  utmost  of  their  several  and  respective  knowledge,  remembiaoo 
information,  and  belief,  a  full,  true,  direct,  and  perfect  answer  make 
all  and  singular  the  premises,  as  fully  and  particularly  as  if  the  same  we: 
here  repeated,  and  they  interrogated  thereto,  and  more  especially  whetl 
er,''  &c.,  &c.     See  2  Grant,  Ch.  Pr.  369,  edit.  1826. 

<  Ante,  §  319  and  note,  324 ;  Mitf.  Eq.  PI.  by  Jeremy,  307 ;  March 
Davison,  9  Paige,  R.  580;  Brereton  v.  Gamul,  2  Atk.  241 ;  Finch 
Finch,  2  Ves.  492 ;  Earl  of  Glengall  ».  Frazer,  2  Hare,  R.  09,  105, 
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tided  to  a  discovery  of  the  matters  necessary  to  sub- 
stantiate the  proceedings,  and  to  make  them  regular 
and  efiectual  in  a  Court  of  Equity.^ 

^  846.  When,  therefore,  a  defendant  is  called  upon 
by  a  Bill  to  make  a  discovery  of  the  several  charges 
contained  in  the  Bill,  he  must  do  so  by  a  general  an- 
swer to  those  charges,  unless  he  can  protect  himself 
from  it  either  by  a  demurrer,  or  by  a  plea,  or  by  a  dis- 
claimer.' For,  if  a  defendant  is  compelled  to  answer, 
he  must  in  general  answer  fully  to  all  the  charges  of 
the  Bill  not  so  covered  by  a  demurrer,  or  a  plea,  or  a 
disclaimer.'    But  when  we  say,  answer  fully,  the  Ian- 


>  Mitf.  Eq.  PI.  by  Jeremy,  307. 

S  Cooper,  Eq.  PI.  313 ;  Poet,  $  646,  847. 

>  Cooper,  Eq.  PI.  312  ;  Ante,  §  606;  Mitf.  Eq.  PI.  by  Jeremy,  307, 
note  (A),  316,  note  {q) ;  Hare  on  Discov.  247-262;  Wigram  on  Points 
of  DieeoT.  85  - 122, 100, 192- 105,  347, 348,  let  edit.  The  mle,  that  if  a 
delendaat  anawera,  he  must  anawer  fully,  ia  a  rule,  that  exiata  in  the  Court 
of  Chancery  only  in  England ;  and  it  doea  not  extend  to  caaea  in  the 
Ezcheqaer.  Mr.  Hare  haa  giren  the  rcaaona  of  this  differenoe  at  large  in 
his  work  on  Discovery,  p.  298  -  301 .  "  The  mle  in  Chancery,*'  aaya  he, 
*'  that  a  defendant,  who  aubmita  to  anawer,  muat  anawer  fully,  doea  not 
apply  generally  in  the  Court  of  Exchequer.  The  inconrenience  and  in- 
eonsistency,  which  have  been  adverted  to,  as  the  conseqoences  of  the 
tanportry  innovation  upon  the  ancient  practice  of  the  former  Court,  do 
Bot  oeear  in  the  latter  ;  for,  in  the  Exchequer,  the  exceptiona  for  inauffi- 
eieDcy  are  argued  before  the  Court  in  the  firat  inatance.  There  aeema, 
however,  to  be  aome  want  of  uniformity  in  the  principle,  upon  which  the 
aoffieiency  of  anawera  haa  been  determined.  The  atatement  of  the  prea- 
ooi  rule  in  the  Exchequer  will  bo  much  aaaiated,  by  referring  to  that, 
which  was  adopted  in  the  Court  of  Chancery  during  the  auapenaion  of  the 
asaal  practice  there.  It  ia  to  be  observed,  that  the  distinction  in  the  two 
Ck>arts  of  Equity  ia  a  diatinction  of  form,  and  not  of  aabstance.  The 
principle  expreaaed  by  Sir  J.  Jjcach,  Vice-Chancellor,  is  oniveramlly  ap- 
plieable  to  the  juriadiction ;  *  A  defendant  cannot  by  anawer  deny  the 
ptaintilPa  title,  and  refuse  to  answer  aa  to  facts,  which  may  be  uaeful  evi- 
dmee  in  support  of  that  title.'  And  the  same  msy,  with  equal  truth,  be 
said  of  a  plea.  The  caacA,  in  which  the  difference  of  practice  chiefly 
prevails,  are,  where  the  defendant  denies  the  title,  which  the  plaintiff  al- 
leges, and  upon  that  denial  reaiata  the  discovery  of  matters,  which  are 
merely  a  conseqneiiee  of  the  alleged  title.    It  was  held  by  Loid  Chief 
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guage  must  be  understood  with  this  qualification,  that 
he  must  answer  fully  to  all  matters  in  the  Bill,  whicli 


Baron  Parker,  that  where  the  Bill  aought  an  account  or  discoTeiy  of  as- 
sets, if  the  fact,  upon  which  the  plaintiff  founded  his  title,  were  denied, 
and  if  it  were  a  fact,  lying  in  the  knowledge  of  the  defendant,  the  plain- 
tiff was  not  entitled  to  a  discovery  of  assets.  But  if  the  fact  did  not  lie 
in  his  knowledge,  though  he  denied  it,  yet  he  should  set  out  an  aocoant. 
This  decision  imports,  that  a  defendant  cannot  protect  himself  firom  setting 
forth  an  account,  unless  he  possesses  a  personal  knowledge  of  the  facts 
insisted  upon  as  a  foundation  of  the  title.  But  the  distinction  does  not 
appear  to  have  been  taken  in  subsequent  cases.  It  seems  to  have  been 
considered  in  a  recent  judgment,  that  the  defence  to  discovery  by  way  of 
answer  is  more  particularly  adapted  to  the  case  of  objeotionsy  which  do 
not  extend  to  the  entire  Bill.  It  was  said  by  Graham  Baron,  that  *  there 
is  oflen  great  inconvenience  in  a  plea ;  and  a  defendant  ought  not  to  be 
unnecessarily  driven  to  plead  in  a  case  of  this  nature.  In  the  cases  cited, 
there  must  have  been  some  grave  point  of  Equity  raised,  and  to  be  deter- 
mined, which,  it  was  supposed,  if  established,  would  operate  as  a  bar  to 
the  suit ;  and,  in  such  a  case,  a  plea  may  be  very  proper  and  needful,  in 
order  to  bring  the  question  distinctly  before  the  Court.'  — '  In  a  late  case, 
we  held,  that  there  was  no  necessity  for  splitting  the  record  by  inaiHting 
on  a  plea,  where  a  party  could  sufficiently  protect  himself  by  answer 
from  answering  certain  parts  of  the  Bill.  That  is  a  sufficient  reason  for 
holding,  that  he  might  do  so  in  this  Court,  without  being  driven  to  put  his 
objections  on  the  record  by  plea,  where  they  do  not  go  to  the  entire  suit. 
Where,  indeed,  the  objection  would  affect  the  whole  merits,  it  may  be 
very  proper  to  compel  the  party  to  put  the  case  upon  that  single  issue  by 
means  of  a  plea.'  And  Lord  Chief  Baron  Alexander  observed ;  '  We 
must  take,  what  appears  to  us  to  be  the  most  convenient  course  under  the 
circumstances,  in  every  case.  There  are,  undoubtedly,  many  occasions, 
on  which  a  defendant  must  plead  his  defence,  in  order  to  give  it  the  opera- 
tion of  a  bar  to  the  whole  Bill ;  as  in  the  instance  of  a  partnership.  But 
that  is  not  applicable  to  such  a  defence  as  this,  where  the  matter  insisted 
on  only  goes  to  a  small  part  of  the  Bill.  I  must  say,  that  I  consider 
the  exception  should  be  disallowed.'  "  See  also  the  cases  in  11  Ves. 
305,  2  Sim.  &  Stu.  275,  and  Capon  v.  Mills,  13  Price,  R.  770,  and  other 
cases  cited  by  Mr.  Hare,  in  support  of  his  text.  See  also  Gresley  on  Ev- 
idence, 17,  18;  Cooper,  Eq.  PI.  315,  316 ;  Wigram  on  Points  of  Discov. 
192-198,  1st  edit.;  Id.  190-199,  2d  edit.;  Bank  of  Utica  r.  Messe- 
reau,  7  Paige,  R.  517.  The  rule  is  now  qualified  by  the  English  Orders 
in  Chancery  of  1841,  (1  Craig.  &  Phill.  379,)  Order  38,  which  pro- 
vides ;  "  That  a  defendant  shall  be  at  liberty  by  answer  to  decline  answer- 
ing any  interrogatory,  or  part  of  an  interrogatory,  from  answering  which 
he  might  have  protected  himself  by  demurrer ;  and  that  he  shall  be  at  lib- 
erty so  to  decline,  notwithstanding  he  shall  answer  other  parts  of  the  Bill 
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are  well  pleaded,  that  is,  to  all  the  facts  stated  and 
charged.  To  matters  of  law,  or  inferences  of  law, 
drawn  from  the  facts,  he  need  not  answer.*  There 
are  some  exceptions  to  this  rule ;  but  they  are  few. 
(1.)  He  is  not  bound  to  answer  to  matters,  which  are 
purely  scandalous,  or  impertinent,  or  immaterial,  or 
irrelevant.^     (2.)   He  is  not  bound  to  answer  to  any 


from  which  he  might  have  protected  himself  hy  demurrer."  The  41tb 
of  the  Equity  Rules  of  the  Supremo  Court  of  the  United  States  adopts 
in  terms  the  Englbh  order,  and  Rule  39  proceeds  further,  as  may  be  seen 
in  Poet,  $  847,  note. 

>  2  Daniel!,  Ch.  Pr.  256. 

«  Ante,  §  266-270,  666,820  ;  Mitf.  Eq.  PI.  by  Jeremy,  307,  note  (A), 
316,  note  (q) ;  Gresley  on  Evidence,  17,  18 ;  Report  of  Chancery  Com- 
missioners, 0th  March,  1826;  Wigram  on  Points  of  Discov.  105-108, 
Ist  edit. ;  Id.  100-  190,  2d  edit. ;  Agar  v.  The  Regent's  Canal  Com- 
pany, Cooper,  Eq.  R.  212.  In  this  case,  Sir  Thomas  Plumer,  (the  Vice- 
Chancellor,)  after  stating  the  general  nature  of  the  Bill  and  answer,  ob- 
senredfthat  *'  The  question  brought  on  by  the  exceptions  to  the  report  was 
reduced  to  two  heads ;  Ist.  Whether,  if  points  excepted  to  are  irrelevant 
and  immaterial  to  the  points  in  question  in  the  cause,  the  Mastw  is  com- 
petent to  consider  the  materiality  or  not,  or  whether  he  should  see  only 
whether  it  is  answered  or  not.  As  to  this  it  is  contended,  that  if  the  de- 
fendant does  not  protect  himself  by  plea  or  demurrer  from  discovery,  he 
cannot,  by  answer,  object,  that  questions  are  not  material,  unless  he  has 
referred  the  Bill  for  impertinence,  which  is  a  course  that  may  be  taken 
where  immateriality  is  objected  to  the  Bill.  The  question,  whether  the 
Master,  upon  exceptions  for  insufficiency,  can  consider  materiality  or  imma- 
teriality, is  of  great  importance,  because  of  daily  occurrence.  It  is  there- 
fore of  eonsequence,  that  the  rule  should  be  understood,  in  order  that  the 
Masters  may  proceed  accordingly.  Upon  the  argument  of  this  case  I 
inquired,  if  there  was  any  direct  authority  upon  this  question,  whether  a 
defendant  could  protect  himself  from  discovery  on  the  ground  of  immate- 
riality, and  was  furnished  with  only  one  case  upon  it,  Selby  v.  Sclby. 
Lord  Commisstoner  Eyre  in  that  case  seems  to  have  thought  the  practice 
was  difleient  in  this  respect  between  the  Court  of  Exchequer  and  the 
Conn  of  Chancery.  I  have  looked  into  the  register*s  book  in  order  to 
see  what  became  of  the  exceptions  in  that  case ;  it  appears  that  there 
were  six  exceptions,  certainly  all  minute,  but  which  tended  however  to 
investigate  the  title ;  and  that  all  the  exceptions  were  allowed.  The 
party  not  having  protected  himself  from  discovery  of  his  pedigree  by  plea 
or  demorrer  was  obliged  to  make  the  discovery.  In  Sweet  r.  Younge, 
and  Jaeobe  9.  Goodman,  and  other  cases,  the  defendant  was  permitted  by 
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thing,  which  may  subject  him  to  any  penalty,  forfeit 


answer  to  resist  the  discovery.  But  in  no  case  the  qaestion  has  ariseO: 
whether,  if  the  question  was  wholly  immaterial,  the  defendant  can  by  an- 
swer ohject  to  the  discovery,  the  above  cases  being,  where  there  was  i 
denial  of  title.  By  analogy,  indeed,  it  may  be  argued,  that  the  objeetuMi 
should  be  taken  advantage  of  by  demurrer,  like  any  other  defect ;  and 
Lord  Redesdale  gives  as  one  head  of  demurrer,  that  the  diacovory  b  not 
material ;  but  the  direct  question  upon  an  answer  does  not  appear  to  hxre 
arisen  in  any  of  the  printed  cases.  In  the  absence  of  authority,  I  con- 
sidered it  important  to  consult  the  Masters  for  information  as  to  their  nanal 
course  of  practice  in  this  respect,  and  I  have  therefore  inquired  of  them  ; 
and  they  have  all,  without  one  exception,  stated  their  uniform  pfactioe  ta 
be,  that  if  the  questions  are  quite  immaterial,  they  disallow  theexceptknis, 
but  if  the  discovery  can  in  any  way  assist  the  plaintiff,  they  allow  the 
exception.  In  addition  to  the  auUiority  of  the  gentlemen  filling  these 
offices,  and  who  are  all  of  great  character  and  experience,  though  it  is 
stated  in  Lord  Redesdale *s  book,  that '  a  plaintiff  is  entitled  to  a  disooveiy 
of  the  matters  charged  in  the  Bill,  provided  they  are  necessary  to  ascer- 
tain fects  material  to  the  merits  of  his  case,  and  to  enable  hia  to  obtain  a 
decree ; '  yet  I  have  further  thought  it  my  duty  to  communicate  with  thai 
learned  Lord  himself,  who  expressed  to  me,  that  he  had  not  the  least 
doubt,  that  the  constant  unifonn  practice  of  the  Court  of  Chancery,  in  all 
his  time^concurred  with  that  of  the  Court  of  Exchequer,  and  with  the 
opinion  of  the  Masters.  It  may  also  not  be  amiss  to  notice  the  introduc- 
tion to  every  answer,  which  expresses  the  answer  to  be  to  so  much  as  is 
material  for  the  defendants  to  answer.  A  trustee  or  incumbrancer  inter- 
ested only  in  part,  or  heir  at  law,  always  answers  to  so  much  of  the  Bill 
as  applies  to  him,  and  need  not  answer  the  rest  of  it.  In  the  case  of  a 
Bill  requiring  an  admission  of  assets,  or  that  the  defendant  may  set  out 
an  account,  if  the  defendant  admits  assets,  he  is  not  obliged  to  set  ont  the 
acoount.  What  would  be  the  consequence  of  driving  every  pleader  to 
demur?  It  would  be  impossible  with  the  greatest  skill  to  do  eo.  In  a 
case  like  the  present,  there  must  be  forty-nine  demurrers,  or  one  demur- 
rer to  forty-nine  questions,  where,  if  the  defendant  answers  to  any  thing, 
he  overrules  the  demurrer ;  and  the  material  and  immaterial  parts  of  i 
Bill,  if  artfully  constructed,  are  so  mixed  up  as  to  make  it  almost  impoa- 
sible  to  separate  and  analyze  what  may  be  demurred  to  from  what  ma]f 
not.  Although  therefore  I  have  always  been  excessively  cautions  and 
attentive  upon  the  subject  of  the  practice  of  this  Court,  lest  I  should  be 
biassed  in  the  long  experience  I  had  in  another  Court  of  Equity,  when 
they  are  constantly  deciding  on  immateriality  against  exceptions,  and 
where  such  decisions,  from  the  injunction,  which  follows,  are  frequently  ol 
the  greatest  value  and  importance,  and  as  to  which  practice  there  I  nevei 
remember  a  doubt  being  entertained  during  the  period  of  between  twent]f 
and  thirty  years  which  I  practised  there;  yet  I  am  clearly  of  opinion,  that 
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ure,  or  punishment.'  (3.)  He  is  not  bound  to  answer, 
what  would  involve  a  breach  of  professional  confi- 
dence.^ (4.)  He  is  not  bound  to  discover  the  facts 
respecting  his  own  title ;  but  merely  those,  which  re- 
spect the  title  of  the  plaintiff.*  In  each  of  these  cases, 
if  the  defendant  does  not  think  proper  to  defend  him- 
self from  a  discovery  by  a  demurrer,  or  by  a  plea,  he 
has  been  permitted  by  answer  to  insist,  that  he  is  not 
obliged  to  make  the  discovery.  In  each  of  these  cases, 
the  plaintiff  may  except  to  the  defendant's  answer  as 
insufficient ;  and  upon  that  exception,  it  will  be  deter- 
mined by  the  Court,  whether  the  defendant  is,  or  is 
not,  obliged  to  make  the  discovery.^ 

§  846,  a.  The  rule,  that  a  defendant  must  answer 
the  whole  of  the  statements  and  charges  contained  in 
the  Bill,  and  all  the  interrogatories  founded  upon  thetn, 
appears  to  admit  of  further  exceptions  in  cases,  where 
the  defendant,  who  is  a  trustee,  or  in  the  nature  of 
one,  states,  upon  his  answer  generally,  that  he  is  a 
stranger  to  several  matters  and  things  in  the  Bill  men- 

Um  practice  of  the  Court  of  Chancery  in  thia  respect  is  the  same.  No 
iooonrenience  has  been  known  to  arise  from  it,  or  it  would  have  been  cor- 
nelad  by  appeal ;  and  I  wish  therefore  as  far  as  lies  in  my  power  to  put 
the  praetiee  out  of  all  doubt.'* 

1  Ante,  §  591-525,  575-594,  825;  Mitf.  Eq.  PI.  by  Jeremy,  307 ; 
Cooper,  Eq.  PI.  312 ;  Hare  on  DiscoY.  264-366,  279,  280  ;  Agar  v.  Re- 
Seot*s  Canal  Company,  Cooper,  R.  212,  215  ;  Wigram  on  Points  of 
DiaooT.  106, 1st  edit. ;  Id.  191  •  104,  2d  edit.  If  the  defendant  means  to 
nly  on  this  objection,  he  shonld  specially  set  it  up  as  a  grooDd  for  refus- 
ing the  pnitacnlar  discorery  in  his  answer.  Slommn  «.  Kelly,  3  Younge 
U  Coll.  673;  Ante,  4  607,  note. 

•  Ante,  $  590-602,  632;  Strafford  9.  Hogan,  2  Ball  &  Beatt.  164; 
Htfe  no  DisooT.  266-268;  Greenoogh  «.  Gaskell,  1  Mylne  d&  Keen, 
90;  Wigram  on  PoinU  of  Discor.  105,  106,  1st  edit.;  Id.  101-104, 
Mndit. 

3  Ajit0,  579,  825;  Hare  on  Discor.  268-273  ;  Wigram  on  PoinU  of 
Dmoot.  91,92,  111,  113,  147-140,  105,  106,  Ist  edit. ;  Id.  261-346, 
9dedit. 

«  Mitf.  Eq.  PL  by  Jenny,  307,  306. 
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tioned,  and  that  he  cannot  set  forth  any  further  or 
other  answer  thereto,  either  as  to  his  knowledge,  belief, 
or  otherwise.  In  such  a  case,  it  seems,  that  where  it 
appears  clearly,  that  no  benefit  would  result  to  the 
plaintiff  from  requiring  an  answer  to  each  fact  and 
interrogatory,  the  answer  will  be  considered  sufficient. 
Thus,  where  a  Bill  was  filed  against  the  assignee  of  a 
bankrupt  for  an  account  and  injunction  to  restrain  pro- 
ceedings at  law,  and  one  of  the  defendants  put  in  an 
answer,  stating  that  his  name  had  been  used  in  the  ac- 
tion at  law  without  his  knowledge  or  authority,  and 
that  he  had  not  acted  as  assignee  except  in  some 
trifling  particulars  not  connected  with  the  subject  of 
the  Bill,  and  was  wholly  ignorant  of  the  matters  in 
the  Bill  set  forth,  the  Court  overruled  the  exceptions, 
which  had  been  taken  to  the  answer,  on  the  ground, 
that  the  defendant  had  not  answered  each  interroga- 
tory.* 

^  847.  In  most,  if  not  in  all  other  cases,  the  rule 
applies,  that,  if  the  defendant  answers  at  all,  he  must 
answer  fully .^    Indeed,  it  may  be  laid  down  as  a  gen- 


*  Jones  r.  Wiggins,  2  Youngc  &  Jerv.  385.  See  also  Olding  v.  Glass, 
1  Younge  &  Jerv.  340;  2  Daniel!,  Ch.  Pr.  255. 

2  Ante,  ^  606, 609,  840 ;  Cartwright  ».  Hateley,  I  Ves.  jr.  292 ;  Shep- 
herd V.  Roberts,  1  Vea.  jr.  239;  Bank  of  Utica  v.  Messereau,  7  Paige,  R. 
517, 520  ;  Hare  on  Discov.  247-262  ;  2  Daniell,  Ch.  Pr.  246-249.  The 
Supreme  Court  of  the  United  States  by  the  Equity  Rules  promulgated  at 
the  January  Term,  1844,  have  materially  altered  the  general  doctrine. 
The  39th  Rule  provides,  that  ^*  The  rule,  that  if  a  defendant  submits  to 
answer  he  shall  answer  fully  to  all  the  matters  of  the  Bill,  shall  no  longer 
apply,  in  cases  where  he  might  by  plea  protect  himself  from  such  answer 
and  discovery.  And  the  defendant  shall  be  entitled  in  all  cases  by  answer 
to  insist  upon  all  matters  of  defence  (not  being  matters  of  abatement,  or 
to  the  character  of  the  parties,  or  matters  of  form)  in  bar  of  or  to  the 
merits  of  the  Bill,  of  which  he  may  be  entitled  to  avail  himself  by  a  plea 
in  bar ;  and  in  such  answer  he  shall  not  be  compellable  to  answer  any 
other  matters,  than  he  would  be  compellable  to  answer  and  discover  upon 
filing  a  plea  in  bar,  and  an  answer  in  support  of  such  plea,  touching  the 
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eral  rule,  subject  to  the  exceptions  above  stated,  that 
the  defendant  cannot,  hy  answering,  excuse   himself 


matters  set  forth  in  the  Bill  to  avoid  or  repel  the  bar  or  defence.  Thuff, 
for  example,  a  bond  fide  purchaser  for  a  valuable  cimRideration,  without 
notice,  may  Bet  up  that  defence  by  uay  of  answer  instead  of  plea,  and 
shall  be  entitled  to  the  same  protection,  and  shall  not  be  compellable  to 
make  any  further  answer  or  discovery  of  his  title  than  he  would  be  in  any 
answer  in  support  of  such  plea.*'  Rules  40,  41,  42,  43,  and  44,  declare ; 
"  A  defendant  shall  not  be  bound  to  answer  any  statement  or  charge  in 
the  Bill,  unless  specially  and  particularly  interrofrated  thereto;  and  a  de* 
fendant  shall  not  be  bound  to  answer  any  interrogatory  in  the  Bill,  except 
those  interrogatories,  which  such  defendant  is  required  to  answer ;  and 
where  a  defendant  shall  answer  any  statement  or  charge  in  the  Bill,  to 
which  he  is  not  interrogated,  only  by  stating  his  ignorance  of  the  matter 
so  stated  or  charged,  such  answer  shall  be  deemed  impertinent.**  —  **  The 
interrogatories  contained  in  the  intorrogating  part  of  the  Bill  shall  be  di- 
Tided  as  conveniently  as  may  Ik?  from  each  other,  and  numliered  consecu- 
tirely  1,  2,  3,  &c. ;  and  the  interrogatories,  which  each  defendant  is  re-^ 
qnired  to  answer,  shall  be  specified  in  a  note  at  the  foot  of  the  Bill,  in  the 
form  or  to  the  effect  following  ;  that  is  to  say  :  *  The  defendant  (A.  B.) 
is  required  to  answer  the  interrogatories  numbered  respectively  1,  2| 
3/  dtc  ;  and  the  office  copy  of  the  Bill  taken  by  each  defendant  shall 
not  contain  any  interrogatories,  except  those,  which  such  defendant  is  so 
required  to  answer,  unless  such  defendant  shall  require  to  be  furnished 
with  a  copy  of  the  whole  Bill.**  —  *'The  note  at  the  foot  of  the  Bill, 
specifjring  the  interrogatories,  which  each  defendant  is  required  to  answer, 
shall  be  considered  and  treated  as  part  of  the  Bill,  and  the  addition  of  any 
•ueh  note  to  the  Bill,  or  any  alteration  in  or  addition  to  such  note  afler  the 
Bill  is  filed,  shall  be  considered  and  treated  as  an  amendment  of  the  Bill." 
-^**  Instead  of  the  words  of  the  Bill  now  in  use,  preceding  the  interrogating 
IMirt  thereof,  and  beginnmg  with  the  words,  *  To  the  end,  therefore,*  there 
■hall  hereafter  be  used  wonls  in  the  form  or  to  the  effect  following : 
'To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show 
why  your  orator  should  not  have  the  relief  hereby  prayed,  and  may,  upon 
their  sereral  and  respective  corporal  oaths,  and  according  to  the  best 
and  utmost  of  their  several  and  respective  knowledge,  remembrance,  in^ 
fomatioo,  and  belief,  full,  true,  direct,  and  perfect  answer  make  to  such 
of  the  sereral  interrogatories  hereinafter  numbered  and  set  forth,  as  hy 
the  note  hereunder  written  they  are  respectively  required  to  answer  ;  that 
is  to  say :  •  I.  Whether,  Ac.  2.  Whether,  &c.*  "  ^  ••  A  defendant  shall 
be  At  liberty,  by  answer,  to  decline  answering  any  interrogatory  or  part  of 
an  interrogatory,  from  answering  which  he  might  hare  protected  himself 
by  demarrer;  and  he  shall  be  at  liberty  so  to  decline,  notwithstanding  he 
shall  answer  other  parts  of  the  Bill,  from  which  he  might  have  protected 
himself  by  demiimr.**    AU  these  Roles,  except  Rule  39,  are  borrowed 

EQ.   PL.  100 
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from  making  a  full  answer  of  discovery.*     And,  there 
fore,  it  is  very  far  from   being  generally  true,  as  i 


from  the  late  English  Rules  adopted  in  Chancery  upon  the  same  subject 
See  Orders  in  Chancery,  1841,  Orders  16  - 10, 1  Phill.  &  Craig,  371  -373 
See  Ante,  ^  606,  600,  610 ;  1  Howard,  R.  Introd.  53 ;  17  Peten,  R 
App'x,  67. 

1  Hare  on  Discov.  255,  256 ;  2  Daniell,  Ch.  Pr.  248,  240 ;  Bank  o 
Utica  V.  Messereau,  7  Paige,  R.  517.  In  this  last  case,  Mr.  Chaoeelio: 
Walworth  said  (p.  518) ;  '*  It  is  a  general  rule  of  pleading  in  this  Court 
that  if  the  defendant  attempts  to  make  his  defence  by  answer,  instead  o: 
pleading  or  demurring  to  the  Bill,  he  must  answer  fully  ;  that  is,  he  nius 
answer  the  whole  of  the  statements  and  charges  contained  in  the  Bill,  am 
all  the  interrogatories  legitimately  founded  upon  them,  so  far  as  they  an 
necessary  to  enable  the  complainant  to  have  a  complete  decree  agains 
him.  This  was  the  ancient  course  of  proceeding  in  this  Court,  as  reoog 
nized  by  Lord  Macclesfield,  in  Stephens  v.  Stephens,  and  foUowed  by  thi 
decisions  of  Lord  King,  in  Exiwards  v.  Freeman,  and  in  Richardson  9 
Mitchell,  Sel.  Cas.  in  Ch.  51.  And  it  proceeds  upon  the  principle,  tha 
the  complainant  is  entitled  to  a  full  discovery  of  all  facts  alleged  in  thi 
Bill,  which  may  be  important  to  the  complainant  in  the  suit,  in  case  h< 
should  succeed  in  showing,  that  the  particular  defence  attempted  to  be  se 
up  in  the  answer  is  false  or  unfounded.  If  the  defendant  pleads  or  de 
murs  to  the  Bill,  the  complainant  is  not  deprived  of  any  part  of  his  dis 
covery  if  the  defence  intended  to  be  insisted  on  is  unfounded  in  law  o: 
untrue  in  point  of  fact.  For,  if  the  plea  or  demurrer  is  disallowed,  tlM 
defendant  may  still  be  compelled  to  put  in  his  answer  and  make  the  dis 
covery  sought  by  the  Bill ;  and  if  the  pica  is  overruled  as  false,  at  th< 
hearing,  the  complainant  will  be  entitled  to  a  decree  according  to  the  cast 
made  by  his  Bill ;  and  the  defendant,  if  necessary,  may  be  examined  oi 
interrogatories.  But  where  the  defendant  puts  in  an  answer  denying  some 
particular  allegation,  which  is  necessary  to  the  complainant's  title  to  re 
lief,  and  puts  every  other  allegation  in  the  Bill  in  issue  by  a  general  tiav 
erse  in  the  usual  form,  it  is  evident,  that  the  complainant  at  the  hearioi 
will  be  required  to  prove  many  things,  as  to  which  he  was  entitled  to  z 
discovery,  if  the  particular  defence  set  up  in  the  answer  should  turn  out 
to  be  false  and  unfounded.  It  is  not  a  little  surprising,  therefore,  that  the 
ancient  rule  of  pleading  should  ever  have  been  departed  from  in  the  Court 
of  Chancery  in  England,  except  in  those  cases,  where  the  discover} 
sought  was  of  such  a  nature,  that  the  defendant  could  not,  under  any  cir- 
cumstances, be  required  to  make  it ;  as  where  it  would  be  a  breach  oi 
professional  confidence,  or  would  criminate  himself,  or  subject  him  to  i 
penalty  of  forfeiture.  Shortly  after  the  American  Revolution,  however 
the  ancient  rule  on  this  subject  was  attempted  to  be  changed  in  th( 
English  Court  of  Chancery ;  or  rather  exceptions  were  introduced  [fron 
time  to  time,  which,  if  continued,  would  in  the  end  have  left  but  ver) 
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sometimes  alleged  lu  the  books,  that  a  defendant  may, 
by  answer,  avail  himself  of,  and    insist  upon  every 


liiUe  difference  in  substance  lietwccn  an  answer  and  a  plea.  When  Lord 
Eldon  ailerwards  held  the  great  seal,  he  became  dissatisfied  with  this  new 
practice,  of  permitting  a  defendant,  by  his  answer,  to  refuse  to  give  a  full 
answer ;  though  I  am  not  aware,  tliat  his  Lordship  repudiated  it  by  any 
direct  decision.  The  cases  of  Rowe  v.  Teed,  15  Yes.  R.  372,  and  Som- 
enrille  v.  Mackay,  16  Yes.  R.  382,  show,  however,  that  he  was  prepared 
to  do  so,  whenever  a  case  should  come  before  him,  presenting  that  point 
directly  for  his  decision.  And  Sir  John  Leach,  one  of  the  best  Ek^uity 
judges  who  has  occupied  a  seat  upon  the  bench  of  the  EInglish  Court  of 
Chancery  since  the  time  of  Lord  Ilardwicke,  soon  aAer,  in  the  case  of 
Mazarredo  v.  Maitland,  3  Madd.  R.  70,  declared  in  favor  of  the  ancient 
rule  on  this  subject ;  saying,  in  terms,  that  he  thought  it  so  useful  a  rule, 
that  he  should  always  adhere  to  it.  Since  which  time,  the  ancient  rule 
of  pleading  appears  to  have  been  followed  in  £ngland.*'  Mr.  Daniell 
•ays ;  "  It  is  to  be  observed,  that  this  rule  is  applicable  to  all  cases,  where 
-the  defence,  intended  to  be  set  up  by  the  defendant,  extends  to  the  entire 
•abject  of  the  suit;  such,  for  instance,  as  that  the  plaintiff  has  no  right  to 
equitable  relief,  —  or  that  he  has  no  interest  in  the  subject,  —  or  that  the 
defendant  himself  has  no  interest  in  the  subject,  —  or  that  he  is  a  pur- 
chaser (br  a  valuable  consideration,  —  that  the  Bill  does  not  declare  a 
purpoee,  for  which  Ik^uity  will  assume  a  jurisdiction  to  compel  a  discov- 
ery,—  or  that  the  plaintiff  is  under  some  personal  disability,  by  which  he 
is  incapacitated  to  sue  ;  in  all  these  cases,  a  defendant,  who  does  not  avail 
himaelf  of  the  objection  to  answering,  either  by  demurrer  or  plea,  but 
submits  to  answer  the  Bill,  must  answer  it  fully  (Hare  on  Discov.  256)  ; 
unlees  he  comes  within  any  of  the  cases,  which  have  been  before  pointed 
oat,  as  affording  a  special  ground  fur  objecting  to  the  discovery  sought, 
ahlier  because  the  discovery  may  subject  him  to  pains  and  penalties,  or  to 
a  forfeitare,  or  to  something  in  the  nature  of  a  forfeiture ;  or  because  it  is 
immaterial  to  the  relief  prayed ;  or  because  it  may  lead  to  a  disclosure  of 
matters,  which  are  the  subject  of  professional  confidence,  or  of  the  de- 
fendant's own  title,  in  cases  where  there  is  not  a  sufficient  privity  between 
him  and  the  plaintiff  to  warrant  the  latter  in  requiring  a  disclosure  of  it. 
The  principle^  upon  which  the  Court  proceeds,  in  exempting  a  defendant 
from  a  discovery  under  any  of  the  above  circumstailtes,  has  been  fully 
diseossed  in  considering  the  grounds,  upon  which  a  defendant,  although 
he  does  not  object  to  the  relief,  provided  tlio  plaintiff  makes  out  a  case, 
which  may  entitle  him  to  it,  may  demur  to  the  discovery  sought.  It  is 
only  neoessary,  therefore,  to  repeat  in  this  place,  what  has  been  before 
stated,  that  if  a  defendant  objects  to  a  particular  discovery  upon  any  of 
the  grounds  above  stated,  he  may,  where  the  grounds  upon  which  he 
nay  object  appear  upon  tlie  Bill,  decline  making  such  discovery  by  sub- 
mission in  his  answer."  2  DanieU,  Ch.  Pr.  248,  249;  S.  P.  Hire  on 
DisooT.  255, 256. 
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ground  of  defence,  which  he  could  use  by  way  of  de- 
murrer, or  of  plea,  to  the  BilK^     Thus,  for  example,  ii 


1  Cooper  Eq.  PI.  312;  Ante,  ^  439,  606,  607,  note,  647,  846  and 

note;  Mitf.  Eq.  PI.  by  Jeremy,  S09;  v.  Harrison, 4  Madd.  R.  5J59. 

The  question,  whether  a  party  can,  by  a  disclaimer  by  answer,  and  iosiBt- 
ing  that  he  had  no  title,  avoid  a  full  answer,  has  given  rise  to  some  diver- 
sity of  opinion.  See  Mitf.  Eq.  PI.  by  Jeremy,  283;  Id.  188;  Hare  on 
Piscov.  256  -  259  ;  Ante,  ^  838,  838,  a.  It  was  also  formerly  thoagfat,  that 
the  defendant  might  avail  himself  by  answer,  of  the  protection  of  being  a 
Jfonajide  purchaser  for  a  valuable  consideration  without  notice.  But  that 
doctrine  is  now  overturned.  Portariington  v.  Soulby,  7  Sim.  R.  28 ;  Muf. 
^.  PI.  by  Jeremy,  307,  note  (h) ;  Id.  188,  283  ;  Ante  $  603,  810.  There 
are,  however,  some  cases,  which  appear  to  interfere  with  the  genera]  rule 
stated  in  the  text.  Lord  Redesda]e  has  commented  on  them  in  the  follow- 
ing passage ;  **  Although  the  defeAdant  by  his  answer  denies  the  thie  of 
the  plaintiff;  yet  in  many  cases  he  must  make  a  discovery  prayed  by  the 
Pill,  although  pot  material  to  the  plaintiff's  title,  and  although  the  plain- 
tiff, if  he  has  no  title,  can  have  no  benefit  from  the  discovery.  As  if  a 
Pill  is  filed  for  tithes,  praying  a  discovery  of  the  quantity  of  land  in  the 
defendant's  possession,  and  of  the  value  of  the  tithes,  although  the  de- 
fendant insists  upon  a  modus,  or  upon  an  exemption  ftom  payment  of 
' '  tithes,  or  absolutely  denies  the  plaintiff's  title ;  he  must  yet  answer  to  the 

quantity  of  land  and  value  of  the  tithes.  Or,  if  a  Bill  is  filed  against  aa 
executor  by  a  creditor  of  the  testator,  the  executor  must  admit  assets,  or 
3et  forth  an  account,  although  he  denies  the  debt.  But,  where  the  de- 
fendant sets  up  a  title  in  himself,  apparently  good,  and  which  the  plaintiflf 
must  remove  to  found  his  own  title,  the  defendant  is  not  generally  com- 
pelled to  make  any  discovery,  not  material  to  the  trial  of  the  question  of 
title.  Thus,  where  a  testator  devised  his  real  estate  to  his  nephew  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  reversion  to  his 
right  heirs,  and  made  his  nephew  executor  and  residuary  legatee  of  his 
will;  and  op  the  death  of  the  nephew,  his  son  entered  as  tenant  in  tail 
nnder  the  will ;  upon  a  Bill  filed  by  the  hejr  at  law  of  the  testator,  insist- 
ing, that  the  son  was  illegitimate,  that  the  limitations  in  the  will  were 
therefore  spent,  and  the  plaintiff  became  entitled,  as  heir  to  the  real  estate, 
and  praying  an  account  of  the  personal  estate,  and  application  in  dis- 
charge of  debts  and  incumbrances  on  the  real  estate ;  the  defendants, 
against  whom  the  account  was  sought,  insisted  on  the  title  of  the  son,  as 
tenant  in  tail  under  the  will,  and  that  they  were  not  bound  to  discover  the 
personal  estate,  until  the  plaintiff  had  established  his  title.  Exceptions 
having  beep  taken  to  the  answer,  and  allowed  by  the  Master,  on  excep- 
tion to  his  report,  the  exceptions  to  the  answer  were  overruled  ;  the  Court 
distinguishing  this  case,  which  showed  2i  prima  fade  title  in  the  defendant, 
the  son  of  the  nephew,  from  a  mere  denial  of  the  plaintiff's  title.     So, 


CH.  XVIII.]  ANSWERS.  797 

is  DOW  settled,  that  a  defendant  cannot  by  answer  set 
up  as  a  defence  to  a  Bill  for  discovery  and  relief,  that 
he  is  a  bond  fide  purchaser  for  a  valuable  consideration 
without  notice ;  but  if  he  means  to  insist  upon  it,  he 
must  do  it  by  way  of  plea ;  because,  if  he  answers  at 
all,  he  must  answer  fully .^  On  the  other  hand,  it  is 
equally  clear,  that  the  statute  of  limitations  and  lapse 
of  time  may  be  relied  upon  as  a  defence  by  answer, 
as  well  as  by  plea  and  demurrer.' 

^  848.  We  shall  now  proceed  to  the  consideration  oT 
the  nature  and  form  of  an  answer,  premising,  however, 
that,  where  there  are  several  defendants,  each  is  en- 
titled, if  he  chooses,  (subject  to  an  ultimate  question, 

when  a  Bill  claimed  the  lithe  of  rabbits  on  an  alleged  cuatom,  and  tlie  de- 
lendant  denied  the  custom,  it  was  determined,  that  the  defendant  was  not 
boand  to  set  forth  an  account  of  the  rabbits,  alleged  to  be  tithable.  And 
a  like  determination  was  made  upon  a  claim  of  wharfage  against  common 
right,  the  title  not  having  been  established  at  law.  But  where  a  disco?- 
ery  is  in  any  degree  connected  with  the  title,  it  should  seem,  that  a  de- 
fendant cannot  protect  himself  by  answer  from  making  the  discovery. 
And  in  the  case  of  an  account  required,  wholly  independent  of  the  title, 
the  Court  has  declined  laying  down  any  general  rule ;  deciding,  ordinari- 
ly, upon  the  circumstances  of  the  particular  case.  Thus,  to  a  Bill  stat- 
ing a  partnership,  and  seeking  an  account  of  transactions  of  the  alleged 
partnership,  the  defendant  by  his  answer  denied  the  partnership,  and  de* 
elined  setting  forth  the  account  required,  insisting,  that  the  plaintiff  was 
ooly  hie  eerrant ;  and  the  Court,  conceiving  the  account  sought  not  to  be 
material  to  the  title,  overruled  exceptions  to  the  answer  for  not  setting 
Ibrth  the  account.  And,  where  a  plea  has  been  ordered  to  stand  for  an 
answer,  with  liberty  to  except  to  it,  as  an  insufficient  answer,  the  Court 
has  sometimes  limited  the  power  of  excepting,  so  as  to  protect  the  defend- 
ant from  setting  forth  accounts,  not  material  to  the  plaintiff  *a  title,  where 
that  title  has  been  very  doubtful.**  Mitf.  Eq.  Pi.  by  Jeremy,  310-313. 
See  Hare  on  Discov.  247  -  255 ;  Id.  250  -  200,  2U8  -  300.  See  also  Coop- 
er, Eq.  PI.  315,  316;  Ante,  $  081,  a. 

1  Porurlington  v.  Soulby,  7  Sim.  R.  28 ;  Ovey  v.  Leighton,  2  Sim.  & 
Sta.  234 ;  Ante,  §  003,  810.  But  see  Ante,  f  846,  847,  where  the 
present  countervailing  Hulc  of  the  Supreme  Court  is  stated  ;  Post,  f  851. 

*  Ante,  ^  503,  751  ;  2  Story  on  Eq.  Jurisp.  f  1520,  1521.  See  also 
Cbolmondeley  v.  Clinton,  2  Jac.  &  Walk.  1,  138-152;  Elmendorf  9. 
Taylor,  10  Wheat.  R.  108 ;  PraU  «.  Vattier,  0  Peters,  R.  405,  416,  417; 
Boone  v.  Chiles,  10  Peters,  R.  177. 
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as  to  costs,  if  the  proceeding  is  oppressive,)  to  put  h 
a  separate  answer,  although  they  have  a  commoi] 
defence.  But,  under  the  latter  circumstancesy  it  h 
most  common  for  them  to  put  in  a  joint  answer.^  Il 
may  also  be  here  added,  that  a  defendant  need  not 
generally  answer  to  any  part  of  the  charges  of  a  Bill, 
except  what  apply  to,  or  concern  himself.^ 

§  849.  And,  in  the  first  place,  in  relation  to  the  na- 
ture of  an  answer.  An  answer  generally  controverts 
the  facts  stated  in  the  Bill,  or  some  of  them,  and  states 
other  facts  to  show  the  rights  of  the  defendant  in 
the  subject  of  the  suit.  But  sometimes  it  admits  the 
truth  of  the  case  made  by  the  Bill,  and,  either  with, 
or  without  stating  additional  facts,  submits  the  ques- 
tions, arising  upon  the  case  thus  made,  to  the  judg- 
ment of  the  Court.'  If  an  answer  admits  the  facta 
stated  in  the  Bill,  or  such  as  are  material  to  the  [dain- 
tifT's  case,  and  states  no  new  facts,  or  such  only  as 
the  plaintiff  is  willing  to  admit,  no  further  pleading  is 
necessary.  The  answer  is  considered  as  true;  and  the 
Court  will  decide  upon  it.'^  But,  if  the  answer  does 
not  admit  all  the  facts  in  the  Bill,  material  to  the  plain- 
tiff's case,  or  states  any  fact,  which  the  plaintiff  is  not 
disposed  to  admit,  the  truth  of  the  answer,  or  of  any 
part  of  it,  may  be  denied  ;  and  the  sufficiency  of  the 
Bill  to  ground  the  plaintiff's  title  to  the  relief,  which 
he  prays,  may  be  asserted  by  a  replication,  which  in 
this  case  also  concludes  the  pleadings  according  to  the 
present  practice  of  the  Court.* 

1  Van  Sandau  v.  Moore,  1  Russ.  R.  441 ;  S.  C.  2  Sim.  &  Stu.  609. 

2  Mitf.  Eq.  PI.  by  Jeremy,  309,  note  (m) ;  Cooper,  Eq.  PI.  315 ;  New- 
man V.  Godfrey,  2  Bro.  Ch.  R.  332 ;  Gresley  on  Evid.  17,  18 ;  Hare  on 
Discov.  160  -  162. 

3  Mitf.  Eq.  PL  by  Jeremy,  15,  10. 

4  Ibid. 

5  Ibid. 
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^  849,  a.  An  answer,  which  contains  facts,  which  are 
not  responsive  to  any  allegations  or  interrogatories  in 
the  Bill,  is  not  evidence  for  the  defendant;  but  the  facts 
must  be  established  by  him,  if  material,  by  independent 
proof.  It  is  otherwise,  where  the  answer  is  responsive  to 
the  BUI ;  for  in  such  a  case  it  is  evidence  for  the  defend- 
ant, and  the  plaintiff  must  overcome  it  by  the  counter 
evidence  of  two  witnesses,  or  of  one  witness  and  strong 
circumstances  in  corroboration,  otherwise  it  will  pre- 
vail.* 

§  850.  An  answer  in  cases,  where  relief  is  sought, 
properly  consists  of  two  pa(|ts ;  and,  in  fact,  performs 
a  double  office.  It  consists,  first,  of  the  defence  of  the 
defendant  to  the  case  made  by  the  Bill ;  and,  secondly, 
of  the  examination  of  the  defendant  on  oath,  as  to  the 
facts  charged  in  the  Bill,  of  which  a  discovery  is  sought, 
and  to  which  interrogatories  are  usually  addressed.'  It 
combines  together,  therefore,  two  proceedings,  which 
in  the  Civil  Law  are  completely  separated ;  and  which 
also  are  separated  in  the  practice  of  the  Ecclesiastical 
Courts,  although  not  always  in  the  Courts  of  Admiral- 
ty.* In  the  Civil  Law,  as  we  have  seen,  the  defend- 
ant first  puts  in  his  defensive  allegation  to  the  claim 
made  by  the  plaintiff;  and,  after  an  answer  to  that  is 
put  in,  the  plaintiff  propounds,  in  a  sort  of  supplemen- 
tal libel,  called  the  libellus  articutatuSj  his  interrogato- 
ries respecting  the  charges  made  in  the  positions  of  the 
plaintiff,  as  they  are  called  (that  is,  in  his  Bill  of  com- 
plaint) ;  and  the  defendant  then  responds  to  those  inter- 

1  9  Story  oo  Ei\.  Jurisp.  §  1528,  1529,  and  cases  there  cited  ;  Bank  of 
United  Sutca  «.  Beverly,  1  How.  Sup.  Ct.  R.  134 ;  8.  C.  17  Peters,  H. 
126;  Flaggv.  Mann,  2  Sumner,  H.  460;  Daniell  «.  Mitchill,  1  Story, 
R.  172,  186;  Uniyn  Bank  of  (ieorgetown  «.  Geary,  5  Peters,  R.  90; 
Clarke *s  ExceuturH  v.  Van  Rciinxlyk,  OCranch,  153,  104). 

«  Mitf.  K*\.  1*1.  l»y  Jtriuiy.  l**,  IG. 

^  Oilb.  For.  Roiii.  00,  01,21h;  Auto,  ^  30;  (ia^lcy  on  Kvid.  16. 
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rogatories.*  In  the  Ecclesiastics 
the  defendant  is  required  to  make 
upon  oath,  the  answer  to  the  ii 
wholly  distinct  instrument  from 
tion  (as  it  is  called)  to  the  libel,  i 
fence  of  the  defendant.^  In  a  ] 
these  distinct  parts  are  united  in 
an  answer.  And  this  ambiguity : 
answer,  importing  this  double 
sometimes  led  to  erroneous  decis 
confusioo  in  language.* 

^  851.  There  are  manj; cases, 
cannot  avail  himself  of  his  defem 
than  by  an  answer.  Thus,  if  a  i 
made  to  a  Bill,  consists  of  a  var 
so  that  it  is  not  proper  to  be  o£ 
or  if  it  is  doubtful,  whether,  as  a 
defendant  may  set  forth  the  who 
and  pray  the  same  benefit  of  so 
as  if  it  had  been  pleaded  to  the 
fendant  can  ofler  a  matter  of  pi 
complete  bar;  but  he  has  no  occ 
self  from  any  discovery  sought 
offer  circumstances,  which  he  coi 
ble  to  his  case,  and  which  he  co 
with  3  plea,  he  may  set  forth  tht 
same  manner."  Thus,  if  a  pure 
consideration,  clear  of  all   chargt 


1  Gilb.  For.  Rom.  90,  91,  318  ;  Ante,  ^  3 
3  Gresley  on  Evid.  16;  Hare  on  Discov.  3! 

ofDiscoT.  11,94,  113,  114,  Istedit.;  Id.  10, 

&d  edit. ;  Anle  ^  39  and  noie. 
3  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  308. 

*  Ibid. 
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can  ofTer  additional  circumstances  in  his  favor,  which 
he  cannot  set  forth  by  way  of  plea,  or  of  answer  in 
support  of  a  plea,  such  as  the  expending  of  a  consider- 
able sum  of  money  in  improvements  with  the  knowU 
edge  of  the  plaintiff;  it  may  be  more  prudent  to  set 
out  the  whole  by  way  of  answer,  than  to  rely  on  the 
single  defence  by  way  of  plea ;  unless  it  is  material  to 
prevent  the  disclosure  of  any  cux^umstance  attending 
his  title.^  For  a  defence,  which,  if  insisted  on  by  plea, 
would  protect  the  defendant  from  a  discovery,  will  not 
in  general  do  so,  if  offered  by  way  of  answer.* 

^  852.  An  answer  must  be  full  and  perfect  to  all 
the  material  allegations  in  the  Bill.  It  must  confess, 
avoid,  deny,  or  traverse  all  the  material  parts  of  the 
Bill.'  It  must  state  facts,  and  not  arguments.^  It  is  not 
sufficient,  that  it  contains  a  general  denial  of  the  mat- 
ters charged ;  but  there  must  be  an  answer  to  the  sifting 
inquiries  upon  the  general  subject/     It  should  also  be 


1  Blitf.  Eq.  PI  by  Jeremy,  308,  309 ;  Wigram  on  PoinU  of  Discov. 
101-108,  l8t  edit. ;  Id.  190-202,  2d.  edit. ;  Ante,  §  846,  847. 

*  Ibid.    But  sec  Rules  in  Equity  of  the  Supreme  Court  of  the  United 
Sutes,  1849,  Rule  39;  Ante,  ^  816,  847. 

'  Com.  Dig.  Chancery,  K.  2;  Pr.  Reg.  in  Chan.  6. 
<  Cooper,  Eq.  PI.  313. 

•  Cooper,  E(\.  Pi.  313;  Mountford  v.  Taylor,  6  Vcs.  798 ;  Hepburn  r. 
Dannd,  1  Bro.  Ch.  R.  503;  Prout  v.  Underwood,  2  Cox,  135.  Upoo 
this  subject.  Mr.  Daniel!  says ;  *'  It  may  bo  obsenred,  that  where  the  Bill 
asked,  whether,  on  the  marriage  of  a  person,  a  settlement  of  the  property 
of  bis  wife  was  not  executed ;  an  answer,  that  no  settlement  of  any  prop-  , 
eitj  wis  executed  at  the  marriage  of  the  person  mentioned,  was  held  to 
be  insufficient;  Sir  John  Leach,  Vice-Chancellor,  being  of  opinion,  that  al- 
ihongh  it  is  true,  that  the  general  answer  in  the  abofe  case  included  in  it 
an  answer  to  the  particular  inquiry,  yet  such  a  mode  of  answering  might, 
in  some  cases,  be  resorted  to,  in  order  to  escape  from  a  nnaterial  diseorery. 
It  is  right,  howerer,  to  notice,  that  in  a  recent  case  in  the  Court  of  Excheq- 
uer, the  proposition  laid  down  by  Sir  John  Leach  was  considered  as  too 
general ;  and  it  was  held,  that  although  the  maxim  that  dohu  laiei  in  gener^ 
ai%tuM  is  applicable  in  some  cases,  it  is  not  so  in  all.  In  that  case  the  Bill 
inquired.  Whether  the  defendant  had  not  now,  or  whether  he  had  sot  at 

EQ.  PL.  101 
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certain  in  its  allegations,  as  far  as  practicable.*  To  i 
much  of  the  Bill,  as  it  is  necessary  and  material  £ 
the  defendant  to  answer,  he  must  speak  directly  an 
without  evasion ;  and  he  must  not  merely  answer  ih 


some  time,  and  when,  in  his  possession,  custody,  or  power,  four  bool 
wiiich  were  specified  in  the  Bill  ?  The  defendant  denied,  that  he  bad  in  hi 
possession  or  power  the  four  books  in  the  Bill  mentioned,  or  that  he  ha 
then  or  ever  had  any  books  relating  to  the  matters  inqniied  aAer  by  tk 
Bill,  save  and  except  those  set  forth  in  his  schedule ;  and  npoD  aa  ezcep 
tion  being  taken  to  the  answer,  the  Court  held  it  to  be  sufficient.  Ther 
can  be  no  doubt,  however,  that  the  policy  of  proceedings  in  tfab  Court  is 

>  that  a  general  denial  is  not  enough,  but  there  must  be  an  aaswer  to  aiftui; 

inquiries  upon  the  general  question  ;  and  the  advantage  of  such  policy  j 

>  strongly  illustrated  by  the  circumstance  referred  to  in  Hepburn  o.  Bnzali^ 

In  that  case,  the  defendant,  Mr.  Durand,  was  interrogated  by  the  Bil 
whether  he  had  not  received  certain  sums  of  money,  specified  in  the  Bill 
in  the  character  of  a  ship's  husband.  In  his  answer,  he  swore  that  h 
had  not  received  any  sums  of  money  whatever,  except  those  set  forth  i 
the  schedule  to  his  answer,  in  which  schedule  the  same  spediied  i 
the  Bill  were  not  comprised,  but  he  did  not  otherwise  answer  th 

,-  interrogatory.     On  exceptions  being  taken  to  the  Master's  report  npo 

the  sufficiency  of  the  answer.  Lord  Thurlow  declared  himMlf  to  I 

']'•■]  of  opinion,  that  a  man  could  not  deny,  generally,  particular  ehargt 

which  tended  to  falsify  such  general  denial,  and  therefore  held  the  ai 
swer  insufficient;  and  it  appears  by  a  note  of  the  Reporter,  that  it  tume 
out,  iu  point  of  fact,  that  Mr.  Durand  aflerwards  recollected  the  recei] 
of  the  particular  sums,  and  admitted  them  by  his  further  answer.  Bi 
although  the  Court  requires,  that  all  the  particular  inquiries  should  h 
answered,  as  well  as  the  general  question,  it  will  be  no  objection  to  th 
answer  to  the  particular  interrogatory,  that  the  defendant  has  not  ax 
swered  it  so  particularly  as  to  meet  it  in  all  its  terms,  provided  it  is  wit 
reference  to  the  charge  upon  which  the  interrogatory  is  founded,  and  tfa 
object  of  the  Bill  fairly  and  substantially  answered.  It  is  also  to  b 
noticed,  that  if  any  of  the  particular  inquiries  are  as  to  matters  whid 
are  totally  immaterial  to  the  case,  the  defendant  need  not  answer  then 
Thus,  where  a  Bill  required  the  defendant  to  set  forth,  whether  ccrlai 
bonds  were  not  given  for  a  valuable  and  6ona Reconsideration,  and  if  noi 
for  what  consideration  they  were  given  ;  and  the  defendant  denied,  thi 
such  bonds  (if  given)  were  given  for  a  valuable  and  bona  fide  considen 
tion,  but  did  not  answer  as  to  any  other  consideration  ;  the  Court  of  Ei 
chequer  held,  that  the  question  need  not  be  answered,  because  the  la^ 
knows  of  no  other  consideration  than  a  bona  fide  consideration."  2  Dai 
iell,  Ch.  Pr.  260,  261;  Bally  v.  Kenrick,  13  Price,  R.  291  ;  Daniell  i 
Bishop,  13  Price,  R.  15. 
^  1  Mont.  Eq.  PI.  184. 
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several  charges  literally ;  but  he  must  confess  or  trav- 
erse the  substance  of  each  charge.^  Thus,  if  a 
defendant  is  charged  with  having  in  his  possession, 
custody,  or  power,  books,  papers,  or  writings,  &c.,  a 
statement  in  his  answer,  that  there  are  certain  books, 
papers,  or  writings,  &c.,  in  the  West  Indies,  the  par- 
ticulars of  which  he  is  unable  to  set  forth,  without  any 
answer  as  to  the  fact,  whether  they  are  in  the  defend- 
ant's possession,  custody,  or  power,  will  be  insufficient ; 
for  if  the  defendant  admits  the  books,  &c.,  to  be  in 
bis  possession,  custody,  or  power,  the  plaintiff  may 
make  a  motion  calling  upon  the  defendant  to  pro- 
duce them ;  and  the  Court  will,  upon  such  motion, 
order  them  to  be  brought  in  within  a  reasonable  time.^ 
And  so,  where  a  defendant  stated  in  his  answer,  that 
he  had  not  certain  books,  papers,  and  writings,  in  his 
possession,  custody,  or  power,  because  they  were  com- 
ing over  to  this  country,  it  was  held,  that  they  were 
in  his  power,  and  that  the  defendant  ought  to  have 
so  stated  in  his  answer.^  It  may  be  observed  here, 
that  where  books,  papers,  or  writings,  are  in  the  custo- 
dy or  hands  of  the  defendant's  solicitor,  they  are  con  • 
sidered  to  be  in  the  defendant's  own  custody  or  power, 
and  should  be  stated  to  be  so  in  his  answer.^  And, 
wherever  there  are  particular,  precise  charges,  they 
must  be  answered  particularly  and  precisely,  and  not 
in  a  general  manner,  although  the  general  answer  may 
amount  to  a  full  denial  of  the  charges.^  Thus,  where 
a  Bill  required  a  general  account,  and  at  the  same  time 


«  Milf  Eq.  PI.  by  Jeremy.  309,  310. 

*  9  DftDiell,  Cb.  Pr.  258,  250;  Farqubanon  «.  Balfoar,  Turn.  &  Rum. 
100. 

'Ibid. 

*  9I>tnie]],Cb.  Pr.  260. 

»  Mitf.  Eq.  PI.  by  Jeremy,  309,  310;  Cooper,  Eq.  PI.  314  ;  Hepburn  «. 
Danod,  1  Bro.  Ch.  R.  603. 
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called  upon  the  defendant  to  set  forth,  whether  he  had 
received  particular  sums  of  money  specified  in  the  Bill, 
with  many  circumstances  respecting  the  times  when, 
and  of  whom,  and  on  what  accounts,  such  sums  had 
been  received;  it  was  determined,  that  setting  forth 
a  general  account  by  way  of  schedule  to  the  answer, 
and  referring  to  it  as  containing  a  full  account  of  all 
sums  of  money  received  by  the  defendant,  was  not 
sufficient.  And  the  plaintiff,  having  excepted  to  the 
answer  on  this  ground,  the  exception  was  allowed;  the 
Court  being  of  opinion,  that  the  defendant  was  bound 
to  answer  specifically  to  the  specific  charges  in  the 
Bill;  and  that  it  was  not  sufficient  for  him  to  say 
generally,  that  he  had  in  the  schedule  set  forth  an  ac- 
count of  all  sums  received  by  him.^ 

§  852,  a.  Although  the  defendant  by  his  answer 
denies  the  title  of  the  plaintiff,  yet  in  many  cases  he 
must  make  a  discovery.prayed  by  the  Bill,  although  not 
material  to  the  plaintiff's  title,  and  although  the  plaintiff, 
if  he  has  no  tide,  can  have  no  benefit  from  the  dis- 
covery.^ As  if  a  Bill  is  filed  for  tithes,  praying  a  dis- 
covery of  the  quantity  of  land  in  the  defendant's  pos- 
session, and  of  the  value  of  the  tithes,  although  the 
defendant  insists  upon  a  modus,  or  upon  an  exemption 
from  payment  of  tithes,  or  absolutely  denies  the  plain- 
tiff's tide,^  he  must  yet  answer  to  the  quantity  of  land 
and  value  of  the  tithes.^  Or,  if  a  Bill  is  filed  against 
an  executor  by  a  creditor  of  the  testator,  the  executor 


1  Ibid. ;  Gresley  on  Evid.  17,  20,  21 ;  Wigram  on  Points  of  Dis- 
cov.  Ill,  and  note  (g),  let  edit.;  Id.  286,  note  (t),  2d  edit.  An 
answer,  which  is  manifestly  evasive,  may  be  considered  as  no  ansvrer, 
and  will  be  liable  to  be  taken  off  the  files  of  the  Court.  Thomas  v. 
Lethbridge,  8  Ves.  463;  Smith  v.  Serle,  14  Ves.  415. 

2  Mitf.  Eq.  PI.  by  Jeremy,  310. 

3  Ibid.     See,  however,  Gilb.  Cas.  in  Chan.  229. 

4  Mitf.  Eq.  PI.  by  Jeremy,  311 ;  Langham  v.  ■ ,  Hardr.  R.  130. 
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must  admit  assets,  or  set  forth  an  account,  though  he 
denies  the  debt.  ^  So,  also,  if  the  Bill  be  filed  for  an 
account  of  partnership  dealings,  the  defendant,  although 
he  denies  the  partnership,  must  set  forth  the  accounts.* 
^  852,  b.  But  where  the  defendant  sets  up  a  title 
in  himself,  apparently  good,  and  which  the  plaintiff 
must  remove  to  found  his  own  title,  the  defendant  is 
not  generally  compelled  to  make  any  discovery  not 
material  to  the  trial  of  the  question  of  title.'  Thus, 
where  a  testator  devised  his  real  estate  to  his  nephew 
for  life,  with  remainder  to  his  first  and  other  sons  in 
tail,  with  reversion  to  his  right  heirs,  and  made  his 
nephew  executor  and  residuary  legatee  of  his  will, 
and  on  the  death  of  the  nephew  his  son  entered  as 
tenant  in  tail  under  the  will ;  upon  a  Bill  filed  by  the 
heir  at  law  of  the  testator,  insisting  that  the  son  was 
illegitimate,  that  the  limitations  in  the  will  were  there* 
fore  spent,  and  the  plaintiff  became  entitled,  as  heir 
to  the  real  estate,  and  praying  an  account  of  the  per- 
sonal estate,  and  application  in  discharge  of  debts 
and  incumbrances  on  the  real  estate,  the  defendants 
against  whom  the  account  was  sought  insisted  on  the 
title  of  the  son  as  tenant  in  tail  under  the  will,  and 
that  they  were  not  bound  to  discover  the  personal  es* 
tate  until  the  plaintiff  had  established  his  title.  Ex- 
ceptions having  been  taken  to  the  answer,  and  allowed 
by  the  Master,  on  exception  to  his  report,  the  excep- 
tions to  the  answer  were  overruled ;  the  Court  distin- 
guishing this  case,  which  showed  a  primd  facie  title 
in  the  defendant,  the  son  of  the  nephew,  from  a  mere 

1  Mitf.  Eq.  PI.  by  Jeremy,  31 1 ;  Randal  v.  Head,  Hardr.  R.  188.  See 
Sweet  9.  Young,  Ambl.  R.  353;  11  Vcs.  304  ;  Miif.  Eq.  PI.  by  Jeremy, 
310,  311. 

* V.  Harrison,  4  Madd.  R.  252;  2  Daniell,  Cb.  Pr.  260;  Miif. 

Eq.  PI.  by  Jeremy,  313,  and  cases  there  cilcd. 

9  Mitf.  Eq.  PI.  by  Jeremy,  311. 
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denial  of  the  plaintiff's  title.^  So,  when  a  Bill  claime 
the  tithe  of  rabbits  on  an  alleged  custom,  and  the  d< 
fendant  denied  the  custom,  it  was  determined  that  tb 
defendant  was  not  bound  to  set  forth  an  account  c 
the  rabbits  alleged  to  be  tithable ;'  and  a  like  determi 
nation  was  made  upon  a  claim  of  wharfage,  agains 
common  right,  the  title  not  having  been  established  a 
law.'  But  where  a  discovery  is  in  any  degree  con 
nected  with  the  title,  it  should  seem  that  a  defendan 
cannot  protect  himself  by  answer  from  making  the  dis 
covery ;  and  in  the  case  of  an  account  required,  whoU; 
independent  of  the  title,  the  Court  has  declined  layinj 
down  any  general  rule,^  deciding  ordinarily  upon  th^ 
circumstances  of  the  particular  case.^ 

§  853.  The  answer  should,  in  general,  also  be  full  t 
all  the  interrogatories,  founded  on  the  niatters  charge 
in  the  Bill,  unless,  indeed,  they  are  clearly  immaterial. 
And  one  test  of  materiality  is  to  ascertain,  whethei 
if  the  defendant  should  answer  in  the  affirmative,  th 
admission  would  be  of  any  use  to  the  plaintiff  in  tb 
cause,  either  to  assist  his  Equity,  or  to  advance  hi 
claim  to  relief.  In  other  words,  to  ascertain,  whetbe 
the  discovery  of  the  matters  charged  is  necessary  t 
ascertain  facts  material  to  the  merits  of  the  plaintiflP 

1  Ibid.  Gethin  v.  Gale,  29  October,  1739,  in  Chan.  M.  R.  Ambl.  354 
cited  in  Sweet  v.  Young.  See  also  Gunn  t;  Prior,  cited  11  Ve«.  jr.  291 
S.  C.  Dick.  R.  657;  1  Cox,  R.  197. 

2  Mitf.  Eq.  PI.  by  Jeremy,  312  ;  Randal  v.  Head,  Hardr.  R.  188 
S.  C.  1  Eq.  Cas.  Abr.  35. 

3  Mitf.  Eq.  Pi.  by  Jeremy,  312 ;  Northleigh  v.  Luscombe,  Ambl.  R.  61S 
<  Mitf.  Eq.  PI.  by  Jeremy,  312 ;  Ilall  v.  Noyes,  Ld.  Chan.  13  Mar.  179S 
^  Mitf.  Eq.  PI.  311,  312.    Mr.  Danicll  has  remarked,  that  it  does  n( 

appear,  that  any  such  distinction,  as  is  here  suggested,  has  been  recognixe 
in  the  more  recent  cases,  and  that  Ovey  v,  Leighton,  2  Sim.  &  Sta.  234 
where  the  Court  held  that  a  purchaser  for  a  valuable  consideration,  m 
protecting  himself  by  plea,  must  answer  fully,  affords  a  direct  authorit 
to  the  contrary.  2  Daniell,  Ch.  Pr.  251 ;  Ante,  §  848. 
6  Kuypers  v.  Dutch  Reformed  Church,  6  Paige,  R.  570,  673. 
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case,  and  to  enaUe  him  to  obtain  a  decree.^  If  it 
is,  it  must  be  answered,  for  it  is  material ;  if  not,  it  is 
immaterial,  and  need  not  be  answered.^ 

^  853,  a.  We  have  already  seen,'  that  where  a 
discovery  would  be  immaterial  to  enable  the  plaintiff 
to  obtain  the  decree,  which  he  seeks,  it  affords  one  of 
the  grounds  of  exception  to  the  rule,  that  a  defendant, 

1  MUf.  £q.  PI.  by  Jeremy,  306;  Agar  v.  Regent's  Canal  Compaoy, 
Cooper,  Eq.  R.  212 ;  Ante,  §  846. 

«  Grcsley  on  Evid.  17,  18,  20;  2  Danicll,  Ch.  Pr.  246-248;  Hiret  v. 
Pierce,  4  Price,  R.  304;  and  see  Bally  o.  Kenrick,  13  Price,  R.  291; 
Bally  9.  Williams,  1  McClel.  &  Youngc,  R.  334  ;  Hare  on  Diacov.  160 
- 162 ;  Id.  298 ;  Rei>ort  of  Chancery  Commissioners,  March  1826,  Ap- 
pendix, p.  2,  3.  Mr.  Bell,  in  his  evidence  before  the  Chancery  Com- 
missioners,  speaks  of  the  practice  thus ;  *^  In  respect  of  the  immateriality, 
it  is  Tery  difficult  to  draw  a  line,  as  to  what  b  material,  and  what  is  imma- 
terial. A  case  very  frequently  occurs,  that  a  clerk,  in  the  interrogatory 
part  of  the  Bill,  has  not  distinguished  between  what  interrogatories  belong 
to  one  indiTidual,  and  what  belong  to  another;  that  he  has  gone  through, 
and  interrogated  a  trustee  with  exactly  the  same  particularity,  as  he  has 
one  of  the  material  defendants  in  the  cause.  Any  gentlemen,  who  saw 
that,  would  not  think  it  necessary  to  go  throogh  the  whole  minutic  of  the 
ease  in  the  trustee*s  answer  ;  but  would  probably  put  in  a  short  answer, 
that  he  was  trustee  under  such  a  deed,  and  that  he  has  or  has  not  acted  un- 
der that  trust,  and  is  perfectly  willing  to  act,  as  the  Court  shall  direct.  But, 
if  there  are  exceptions  taken  to  that  answer,  there  may  be  a  great  num- 
ber of  cases  put,  I  tliink,  where  questions  might  be  found,  some  of  which 
it  might  be  useful  to  the  plaintiff  to  have  had  answered,  even  in  those 
eases,  where  they  would  not  be  evidence  against  any  person,  except  the 
party  himself;  as  where  they  might  be  extremely  useful  in  extracting 
evidence  (rom  other  parties.  The  general  rule,  I  conceive  to  be,  that  be 
is  bound  to  answer  every  question,  that  is  asked  him,  without  reference  to 
whether  it  is,  or  is  not,  material.  The  Court  would  probably  take  care, 
that  that  mle  was  not  applied  in  such  a  way  as  to  be  oppressive  to  the  par- 
ties." Rep.  of  Chan.  Comm.,  App*x,  3.  Q.  21,  22 ;  and  see  Q.  23, 33,  dtc. 
See  Agar  v.  Regent*s  Canal  Company,  Cooper,  R.  212;  Jones  v.  Wiggis, 
2  Younge  &  Jerv.  385 ;  and  see  Gresley  on  Evid.  17,  18,  note  {g).  The 
recent  Rules  in  the  English  Chancery,  1841,  Rules  16-19,  have  modi- 
fied the  former  practice,  and  the  defendant  need  not  now  answer  any  sute- 
ment  or  charge  in  the  Bill,  unless  specially  and  particularly  interrogated 
thereto.  These  rules  have  been  adopted  by  the  Supremo  Court  of  the 
United  States.  See  Rules  in  Equity  of  the  Supreme  Court  of  the  United 
States,  January  Term,  1842,  Rules  40-42;  Ante,  (  35. 

3  Ante,  4  846. 
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who  submits  to  answer  the  Bil 
It  may  not  be  useless,  howei 
cases  already  referrfed  to  upon 
one  or  two  cases,  where  the  j 
aot's  right  to  exempt  himself 
such  parts  of  the  Bill,  has  been  i 
upon  exceptions.  Thus  when 
person  claiming  under  the  limita 
set  aside  an  appointment,  by  w) 
ed,  on  the  ground  of  fraud,  and 
been  put  in  denying  the  fraud 
his  Bill,  by  inserting  certain  inc 
in  which  the  appointment  wa 
show  that  it  was  not  executed 
by  the  settlement.  To  these 
ant,  by  his  answer,  declined  ai 
question  coming  before  the  Cc 
the  Master's  report,  the  Vice-C 
defendant  was  not  bound  to  an 
in  the  amended  Bill,  because, 
his  Bill  set  up  a  case  of  fraud 
appointment  was  executed  in  c< 
er  or  not,  was  immaterial  to  th 
same  principle  was  also  acted 
where  an  information  alleged, 
been  vested  in  the  defendants  fc 
poses,  and  that  the  defendant 
sums,  and  also  stated  generally 
vested  in  the  defendants  uj^wn 
not  charge  any  application,  or  b: 
them.  Upon  the  question  coi 
upon  exceptions,  it  was  held,  tt 


•"I 


'  3  Daniell,  Ch.  Pr.  251 ;  Codijngion  i 
"  Attorney -General  v.   Meichant  Tsiloi 
S  Daniell,  Ch.  Pi.  351. 
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not  bound  to  answer  such  a  general  statement,  because, 
although  it  was  averred  in  the  Bill,  that  the  company 
had  in  their  hands  other  funds  than  those,  respecting 
which  they  were  charged  with  having  committed  a 
breach  of  trust,  there  was  no  allegation,  that  there  had 
been  any  misapplication  of  them,  so  that  there  could 
be  no  relief  respecting  them.^  It  is  in  application  of 
the  same  principle,  that  the  Court  holds,  that  where  a 
Bill  is  filed  by  a  creditor  or  legatee,  or  other  person 
claiming  a  definite  sum  out  of  the  personal  estate  of  a 
deceased  person  against  an  executor  or  administrator, 
if  the  defendant  admits  assets  in  his  hands  sufficient 
to  answer  the  plain tiflPs  demands,  he  need  not  set  out 
an  account  of  the  estate,'  because  the  admission  by 
the  defendant,  that  he  has  assets  in  his  hands  to  an- 
swer the  plaintiflPs  demands,  is  sufficient  to  give  the 
plaintiff  all  the  decree  he  can  require,  so  that  any  dis- 
covery as  to  the  particular  assets,  &c.,  would  be  use- 
less and  irrelevant.' 

§  853,  b.  It  may  also  be  observed,  that  the  Court 
will  not,  in  general,  allow  the  circumstance  of  a  plain- 
tiff's having  a  claim  upon  a  defendant,  to  be  used  for  the 
purpose  of  enabling  such  plaintiff  to  investigate  all  the 
private  affairs  of  such  defendant.^  Thus,  a  vendor,  in 
a  Bill  for  a  specific  performance,  cannot  interrogate 
the  vendee  as  to  his  property ;'  such  an  inquisition  into 
the  circumstances  of  a  defendant  would  not  be  per- 
mitted, even  though  the  Bill  should  charge  that  the 
defendant  was  insolvent.^     In  order  to  entitle  a  plain- 

1  Ibid. 

*  Agfur  V.  Regent*!  Canal  Company,  Cooper,  R.  915  ;  9  Daniell,  Ch. 
Pr.  Sn,  953. 

'  Pullen  9.  Smith,  5  Vet.  31  ;  9  Daniell,  Ch.  Pr.  951  -953. 
4  9  DaDiell,  Ch.  Pr.  953. 

*  Tnnm  v.  Wigtell,  1  Madd.  R.  958. 

*  Bm  Small  v.  Atwood,  aa  reported  in  Wigram  on  Diieo%'.  74. 

EQ.    PL.  102 
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tiff  to  an  answer  to  such  an  inquiry,  be  must  shoi 
some  specific  lien  upon  the  defendant's  property,  an< 
pray  some  relief  respecting  it ;  ^  and  even  then  the  Cour 
will  not  compel  the  defendant  to  make  such  discovery 
where  the  interest,  which  the  plaintiff  may  have  in  it 
is  very  remote  in  its  bearings  upon  the  real  point  k 
issue,  and  would  be  an  oppressive  inquisition.* 

§  853,  c.  Another  observation  is  important  to  be 
borne  in  mind  in  considering  this  subject  of  materiality 
or  immateriality  in  answering  the  allegations  in  the 
Bill,  and  that  is,  that  a  discovery  may  be  ma- 
terial to  the  plaintiff's  general  case,  if  made  by  80DM 
of  the  defendants,  which  would  be  wholly  irrelevant,  ii 
made  by  another ;  in  such  cases,  also,  the  defendant 
from  whom  the  discovery  would  be  immaterial,  is  noi 
obliged  to  make  it.'  A  defendant  is,  in  fact,  onlj 
obliged  to  answer  to  so  much  of  the  plaintiff's  Bill  ai 
is  necessary  to  enable  the  plaintiff  to  obtain  a  completi 
decree  against  him  individually.  Defendants  in  Equitj 
are  frequently  formal  parties,  and  are  introduced  foi 
the  purpose  of  bringing  before  the  Court  all  persons 
who  have  an  interest  in  the  subject  in  dispute ;  anc 
although  in  practice  it  is  very  common  for  each  party  tc 
answer  every  part  of  the  Bill,  it  is  often  imnecessa 
ry.*  Thus,  a  trustee,  or  incumbrancer,  or  heir  at  law 
need  only  answer  so  much  of  the  Bill  as  applies  t< 
him.*  The  propriety  of  this  distinction  is  obvious 
when  the  nature  of  a  Bill  in  Equity  is  cx)nsidered 
namely,  that  although  it  is  a  suit  combining  severa 


1  Francis  v,  WigzeU,  1  Madd.  R.  258;  2  Daniell,  Ch.  Pr.  253. 

2  Wigram  on  Discov.  72 ;  Don  Santos  r,  Frietas,  cited  ib. ;  Webste 
V.  Threlfall,  2  Sim.  &  Stu.  190.  See  also  Janson  v.  Solarte,  2  Toung 
&  Coll.  132  ;  2  Daniell,  Ch.  Pr.  253. 

3  2  Daniell,  Ch.  Pr.  253. 

^  Hare  on  Discov.  160;  2  Daniell,  Ch.  Pr.  253. 

*  Agar  V,  Regent's  Canal  Company,  Cooper,  R.  215. 
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parties  for  the  purpose  of  obtainiug  au  object,  in 
which  they  arc  all  in  some  manner  interested,  yet  the 
suit  is  distinct  as  against  each  defendant;  each  de- 
fendant, therefore,  is  liable  only,  so  far  as  the  Bill 
prays  relief  against  him,  and  his  defence  may  there- 
fore be  applicable  to  that  part  of  the  case  only.^  But, 
although  there  is  no  doubt  of  the  existence  of  the  rule, 
that  a  defendant  is  not  bound  to  answer  the  plaintiflTs 
Bill  further  than  is  necessary  to  enable  the  plaintiff  to 
obtain  a  complete  decree  against  himself,  it  is  not  al- 
ways easy  to  apply  this  rule  to  practice.  It  is,  in  fact, 
so  difiicult  to  draw  a  line  as  to  what  is  material  and 
what  is  immaterial,  that  it  is  often  a  task  of  great 
diflSculty  and  responsibility,  on  the  part  of  the  defend- 
ant or  his  professional  adviser,  to  select  the  portion  of 
the  Bill  which  it  is  incumbent  upon  him  to  answer.^ 

^  854.  In  general,  if  a  fact  is  charged,  which  is  with- 
in the  defendant's  own  knowledge,  as  if  it  is  done  by 
himself,  he  must  answer  positively,  and  not  to  his  re- 
membrance or  belief,  at  least  if  it  is  stated  to  have 


1  Wignm  on  Dwcot.  70. 

*  Hare  on  DiscoT.  161  ;  2  Daniell,  Ch.  Pr.  353,  254.  Mr.  Bell,  in  his 
eridenee  before  the  Chancery  Commiftsioners,  speaking  on  this  point,  said  ; 
*'  Every  interrogatory  must  be  founded  on  the  allegation  of  the  Bill ;  if 
tbe  allegation  is  irrelevant  to  the  matter  in  qnestion,  it  must  be  expunged 
lor  impertinence ;  otherwise  it  is,  jfrimd  facir^  taken  as  relevant,  and  the 
defendant  is  therefore  bound  to  answer  every  allegation  bearing  on  his  part 
of  the  case,  whether  he  thinks  it  material  or  not.  The  Conrt  is  to  judge, 
IB  eaae  of  doubt,  whether  the  allegation  applies  to  his  part  of  the  case ; 
and  if  a  Coort  was  to  see  that  a  defendant,  by  accident,  or  to  save  expense, 
(thepusagetbemg  short,)  had  not  referred  the  Bill  for  impertinence,  but 
the  mattera  were  wholly  immaterial,  or  that  he  was  called  on  to  answer 
a  part  of  the  case,  which,  though  not  impertinent,  had  no  reference  to 
him,  it  would  not,  on  exceptions,  compel  the  defendants  to  answer  that 
part ;  but  if  there  can  be  any  doubt,  whether  the  answer  may  or  may 
not  be  material,  the  defendant  must  answer.  It  is  in  this  sense  that  I 
•zpresaed  myself,  that  the  defendant  is  bound  to  answer,  whether  the 
queatioa  is  material  or  not ;  as  the  materiality  or  immateriality  is  not  a 
matter  of  argument,  inasmuch  as,  if  it  admits  of  a  donbt,  he  ought  to 
answer.**    See  Report  of  Chancery  Commisaioneia,  1896,  App'x,  A.  9. 
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happened  within  six  years  before.^  But  as  to  the 
facts,  which  have  not  happened  within  his  own  knowl- 
edge, he  must  answer  as  to  his  information  and  belief, 
and  not  to  his  information  merely,  without  stating  any 
belief  either  one  way  or  the  other.'  As  to  recent  facts, 
however,  within  his  own  knowledge,  he  must  answer 
positively,  and  not  on  belief,  although  not  so  as  to  the 
result  of  a  conversation.*  There  is  great  practical  diffi- 
culty on  this  head ;  for  although  the  answer  must  meet, 
in  some  way  or  other,  every  statement  in  the  Bill,  and 
the  defendant  is  required  to  speak  ^^  to  the  best  of  his 
knowledge,  remembrance,  information,  and  belief";^ 
yet  there  will  be  partial  admissions  and  denials  of  every 
shade  and  character ;  some  delivered  in  terms  of  un- 
certainty ;  some  mixed  up  with  explanatory  or  qualify- 
ing circumstances ;  and  some  very  loose  and  general  in 
their  language  and  import.^ 

J  Coop6r,  Eq.  PI.  314  ;  2  Daniell,  Ch.  Pr.  267. 

9  Post,  $  355,  855,  a, 

3  Cooper,  Eq.  PI.  314;  Mitf.  Eq.  PI.  by  Jeremy,  309,  310;  Hall?. 
Wood,  1  Paige,  R.  404 ;  Utica  Insurance  Co.  v.  Lynch,  3  Paige,  R.  810; 
Brooks  V.  Byam,  I  Story,  R.  296 ;  Post,  §  855,  a,  868,  b, 

^  Ante,  §  845,  note. 

^  Gresley  on  Evidence,  20 ;  Post,  §  868,  b.  Mr.  Daniel],  speakiDg  on 
this  subject,  says;  **  A  defendant  must  answer  *  as  to  his  knowledge,  re* 
membrance,  information,  and  belief.'  And,  in  genera],  if  a  fact  ia  charged, 
which  is  in  the  defendant's  own  knowledge,  as  if  done  by  himself,  he  must 
answer  positively,  and  not  to  his  remembrance  or  belief  only,  if  it  is  stated 
to  have  happened  within  seven  years  before.  It  seems,  however,  that 
where  a  special  cause  is  shown,  so  positive  an  answer  may  be  dispensed 
with.  And  in  Hall  v.  Bodley,  it  is  said,  that  a  defendant  having  sworn 
in  his  answer,  that  he  had  received  no  more  than  a  certain  sum,  to  his  le* 
membrance,  it  was  allowed  to  be  a  good  answer.  As  to  facts,  which  have 
not  happened  within  his  own  knowledge,  the  defendant  must  answer  as  to 
his  information  and  belief,  and  not  as  to  his  information  merely,  without 
stating  any  belief  either  one  way  or  the  other.  It  is  not,  however,  neces- 
sary to  make  use  of  the  precise  words  *  as  to  his  information  and  belief,* 
the  defendant  may  make  use  of  any  expressions,  which  are  tantamount  to 
them  :  thus,  to  say,  that  the  defendant  cannot  answer  to  facts  inquired  af- 
ter, as  to  his  belief  or  otherwise,  is  generally  considered  a  sufficient  de- 
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^  855.  It  was  with  a  view  to  meet  this  difiiculty, 
that  Lord  Clarendon's  Order  was  made,  declaring,  that 
an  answer  to  a  matter,  charged  as  a  defendant's  own 
act,  must  regularly  be  without  saying,  ^^  to  his  re- 
membrance," or,  ^^  as  he  believeth,"  if  it  be  laid  to  be 
done  within  seven  years  before;  unless  the  Court, 
upon  exception  taken,  shall  find  special  cause  to  dis- 
pense with  so  positive  an  answer.^  And  if  the  de- 
fendant deny  the  fact,  he  must  traverse  or  deny  it  (as 
the  case  requires)  directly,  and  not  by  way  of  negative 
pregnant.'  As,  if  he  be  charged  with  the  receipt  of  a 
sum  of  money,  he  must  deny  or  traverse,  that  he  hath 
not  received  that  sum,  or  any  part  thereof,  or  else  set 
forth,  what  part  he  hath  received.'  And,  if  a  fact  be 
laid  to  be  done  with  divers  circumstances,  the  defend- 
ant must  not  deny  or  traverse  it  literally,  as  it  is  laid  in 
the  Bill ;  but  he  must  answer  the  point  of  substance 


nial ;  for  although  the  word  *  information*  ia  not  uttid,  the  axpreaaion  '  be- 
lief or  otherwise*  ia  held  to  include  it.  And  ao,  where  an  anawer  waa  in 
thia  form :  *  And  thia  defendant  further  aiiawering  aaith,  it  may  bo  true  for 
any  thing  he  knows  to  the  contrary,  that^*  &c.,  and  after  going  through 
the  aeveral  atatemants,  it  concluded  thus  :  *  But  this  defendant  ia  an  utter 
atimnger  to  all  and  every  auch  mattera,  and  cannot  form  any  belief  con- 
oaming  them* ;  the  Vice-Chancellor  (Sir  L.  Shad  well)  waa  of  opinion, 
thai  the  defendant,  in  atating  himaelf  to  be  an  utter  atranger  to  all  and 
every  the  mattera  in  queation,  did  answer  aa  to  hia  information,  and  did,  in 
efieet,  deny  that  he  had  any  information  concerning  them.  It  may  be  col- 
lected from  the  above  case,  that  a  defendant  cannot,  by  merely  aaying  *  that 
a  matter  may  be  true  fur  any  thing  he  knows  to  the  contrary,'  avoid  atating 
what  hie  reeoUection,  information,  or  -belief,  with  reference  to  it  ia,  or 
aaying,  thai  he  haa  no  recollection  or  information,  or  that  be  cannot  form 
any  belief  al  all  concerning  it,  either  in  these  words  or  in  equivalent  ex- 
preaaiona."  9  Daniell,  Ch.  Pr.  356,  257  ;  Amhurat  t.  King,  9  Sim.  it 
Sto.  183 ;  Poet,  f  856,  868,  6. 

>  Com.  Dig.  Chancery,  K.  9 ;  Pract.  Reg.  7.  But  see  HaU  t.  Bodily, 
1  Vera.  R.  470;  9  DanieU,  Ch.  Pr.  254,  957. 

*  Com.  Dig.  Chancery,  K.  9;  Pract.  Reg.  8;  Beemes,  Did.  in  Ch. 
99,  179. 

9 
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positively  and  certainly.'  However,  it  is  plain,  thj 
no  positive  rule  can  fully  provide  for  all  the  varioi 
difficulties  in  cases  of  this  sort;  and  each  case  mus 
therefore,  be  decided  upon  its  own  circumstances.* 

^  855,  a.  In  many  cases  where  the  defendant  i 
asked,  as  to  his  knowledge  or  information  of  facts,  i 
may  not  be  sufficient  for  him  to  say,  that  be  has  m 


1  Beame*.  On),  in  Ch.  179  ;  Id.  98,  39;  Honaifotd- «.  Tkylot. 
Vm.  79S ;  Greslejr  on  Evid.  31 ;  Com.  Dig.  Cfaaneeiy,  K.  3  ;  Pnct.  B«| 
in  Chan.  8 ;  3  Daniel),  Ch.  Pi.  369,  300. 

■  Sm  Neate  v.  Duke  of  Marlborough,  3  Youn^  &  CoU.  3  ;  Anb 
(  35,  38.  Mi.  Bell,  in  hii  asamiitauoo  befora  the  Chancery  CommiaMi 
declared,  that  "  he  had  always  had  a  very  great  doubt,  and  nevei  cou] 
bring  bis  mind  completely  to  any  general  rule  on  the  subject,  whether  111 
defendant,  when  challeDged  for  ddi  anaweriog  with  aaffieieot  particnlani; 
might  allege,  thai  the  queetion  was  no  more  particular  than  his  anawer. 
He  gave  aa  an  inatance  lo  explain  the  difficulty ;  "  The  allegalion  beioj 
'  that  the  peraoD  had  received  such  a  sum  of  money ;'  the  ioteirogatw 
baa  been,  'Have  yon  not  received  auchasum  of  money*'  and  by  aec 
dent  the  worda  '  or  any  paraon  or  peraona  by  your  order,  or  for  yw 
lue,'  have  been  omilled  ;  I  have  known  the  Master  aay,  under  tbeaed 
cumalancea,  'I  will  not  go  beyond  your  intei'rogatory.'  Now,  it  l| 
pearcd  to  me  to  be  an  erioi  not  to  allow  an  exception  on  thoae  groandi 
It  ia  to  let  off  a  mao  by  means  of  a  negative  pregaaot.  I  coDceive,  in  ih 
case,  it  would  be  very  proper  to  report  the  answer  inaufficiant  (or  ni 
going  furthoT,  although  the  worda  I  mentioned  were  not  inserted  in  tl 
interrogatory.  But  if  ;ou  get  into  a  case  a  little  more  complicated,  it 
very  dilBcult  to  say,  how  far  a  defendant  should  go  in  explanation.  Ui 
less  it  is  clear,  you  are  avoiding  a  disclosure  of  the  truth  by  a  neg«ti< 
pregnant,  I  think,  you  are  not  bound  to  go  further  in  your  anawer  tin 
the  interrogatory."  Gresley  on  Evidence,  SO,  21  ;  Report  of  Cbaiwei 
Commiasioneis,  App'x,  3,  Q.  6;  Ante,  §  38,  note,  46,  note.  If  a  K 
state  a  fact,  which  is  not  denied  by  the  answer,  and  by  the  aoswer  it  a| 
peaiB,  that  the  defendant  has  the  means  of  answering,  as  to  his  beUe 
by  making  an  inquiry  aa  to  that  fact,  he  must  answer  aa  to  the  retolt  i 
that  inquiry  ;  and  his  staling,  ibal  he  is  unable  to  set  forth.  Sic.  i*  n 
sufficient.  Neaie  v.  Duke  of  Marlborough,  3  Younge  &.  Coll.  3 ;  Poi 
j  855,  a.  If  a  defendant  is  interrogated  in  Equity,  in  aid  of  a  suit  al  la< 
as  to  (he  consideration  given  for  abill  of  exchange,  the  defendant  in  Equii 
is  bound  lo  state  not  only  the  consideration,  which  he  gave  for  the  bill  itael 
but  that  which  he  knows  anolhsi  to  have  given.  Glengall  e.  Edward 
8  Younge  &  Coll.  135,  126  ;  Hall  o.  Wood,  1  Paige,  R.  404. 
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knowledge  or  information  of  those  facts ;  if  the  facts 
are  such,  as  have  passed  between  his  agent  and  the 
plaintiff,  and  he  is  interrogated  thereto ;  for  under  such 
circumstances,  he  is  bound  to  make  inquiries  of  his 
agent,  before  he  makes  his  answer.'  Such  a  case  is 
not  governed  by  the  same  considerations,  as  one,  where 
the  facts  are  equally  open  and  accessible  to  both  par- 
ties, and  the  means  of  information  are  the  same ;  as, 
for  example,  where  the  death  of  a  party  is  stated,  and 
interrogatories  as  to  the  fact  are  addressed  to  the  de- 
fendant; for  the  principal  has  means  of  knowing  from 
hb  agent,  what  the  facts  are  ;  and  he  has  no  right  in 
his  answer  to  say,  that  he  does  not  know,  what  his 
agent  has  done.  It  is  plain,  that,  if  he  had  answered, 
that  he  had  been  informed  by  his  agent,  that  the  facts 
were  so,  and  he  believed  the  information,  the  answer 
would  be  good  evidence,  and  might  be  material.'  So, 
if  a  party  is  interrogated  as  to  his  knowledge,  remem- 
brance, information,  and  belief,  and  the  answer  alleges 
that  the  defendant  has  no  knowledge  or  information, 
that  a  fact  is  not  true,  that  is  not  sufficient,  for  he 
ought  to  state,  whether  he  believes  it  to  be  true.* 

^  856.  Where  there  is  the  general  clause  of  com- 
bination only  in  the  Bill,  the  defendants  need  not, 
although  they  usually  do,  answer  to  it.  Where  a  par- 
ticular combination  is  charged  in  a  Bill,  a  particular 
answer  must  be  given,  and  a  general  denial  will  not 
do.^  A  defendant  is  not  obliged  to  answer  facts,  which 
are  interrogated  to,  without  being  stated,  or  charged 
in  the  Bill.'    But  if  the  defendant  does  answer  to 


1  Etrl  of  Glengall  v.  Fraier,  9  Umra,  R.  90,  103. 
tlbid. 

3  Brooks  V.  Bytin,  1  Story,  R.  996 ;  Port,  f  8S8,  k. 

4  Cooper,  £q.  PI.  314,  315;  White  r.  WilliuM,  8  Vee.  193;  FftoJder 
V.  Stuart,  U  Ves.  996;  Ante.  ^  36,  37. 


V 


816  EQUITY    PLEADINGS.  [CH.   X 

such  facts,  and  the  plaiDtiff  replies  to  his  ansi 
they  are  properly  put  in  issue,  although  they  were 
charged  in  the  Bill.'  A  general  charge,  however 
to  the  fact  of  payment,  enables  the  plaintiff  to  put 
questions  upon  it,  tliat  are  material  to  make  out  whc 
er  it  was  paid ;  and  it  is  not  necessary  to  load 
Bill  by  adding  to  the  general  charge,  that  it  was  i 
paid,  that  so  it  would  appear,  if  the  defendant  woi 
set  forth,  when,  where,  and  other  particulars.'  In 
suit  for  an  account,  an  answer  going  no  further,  tfa 
to  enable  the  plaintiff  to  go  into  the  Master's  offi 
is  not  sufficient.  He  is  entitled  to  the  fullest  infon 
tion  the  defendant  can  give  him  by  answer,  not 
long  schedules  in  an  oppressive  way ;  but  by  giv 
the  best  account  possible,  stating,  how  it  is,  and 
ferring  to  books  of  account  and  other  vouchers,  so 
to  make  them  part  of  the  answer,  and  giving  the  f 
est  opportunity  of  inspection.* 


1  Ibid. 

9  Ibid. 

3  Ibid. ;  2  Daniell,  Ch.  Pr.  257,  258.  Mr.  Daniell  here  says ;  "  ] 
however,  to  be  observed,  that  where  executors  or  other  trustees  are  a 
upon  to  set  out  accounts,  they  must  set  them  forth ;  although,  for  the 
pose  of  rendering  their  schedules  less  burdensome,  they  may,  instea 
going  too  much  into  particulars,  refer  to  the  original  accounts  in  i 
possession  in  the  manner  above  stated ;  and  when  it  is  said,  that  a 
fendant  may  refer  to  accounts  in  his  possession,  it  roust  not  be  uoders 
as  authorizing  him  to  refer,  by  his  answer,  to  accounts  hiade  out  by  1 
self  for  the  purposes  of  the  case,  but  only  to  accounts  previously  in 
istence.  The  same  rule,  which  has  been  before  stated,  with  respec 
corporations  aggregate,  viz.,  that  it  is  their  bounden  duty  before 
put  in  their  answer,  to  cause  every  deed,  paper,  and  muniment  in  t 
possession  or  power,  to  be  diligently  examined,  and  to  give  in  their 
swer  all  the  information,  which  results  from  such  examination,  may, ' 
propriety,  be  applied  to  all  individuals,  who  are  required  to  answi 
Bill.''  Attorney  General  v.  Bailiffs,  &.c.  of  East  Retford,  2  Mylni 
Keen,  35.  Mr.  Daniell  aflerwards,  in  some  subsequent  pages  (p.  26S  - S 
adds  the  following  remarks,  which,  although  long,  are  in  a  practical  » 
so  important  as  to  bo  proper  for  insertion  here.     "  It  is,  howerer, 
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^  857.  Where  the  defendant  has  answered  all  the 
circumstances  of  his  own  case,  and  as  far  as  he  has 


general  practice,  where  a  Bill  requires  the  defendant  to  set  forth  a  general 
account,  or  to  answer  as  to  moneys  received,  or  documents  in  his  posses- 
sion, to  set  forth  the  account  or  list  of  the  sums,  or  documents  in  one  or 
more  schedules  annexed  to  the  answer,  which  the  defendant  prays  may  be 
taken  as  part  of  his  answer,  and  such  practice  is  very  convenient,  and  in 
many  cases  indispensable.  It  may  also  be  resorted  to  by  the  defendant, 
for  the  purpose  of  showing  the  nature  of  his  own  case,  or  of  strengthen- 
ing it,  even  though  there  is  nothing  in  the  Bill  itself,  or  in  the  interroga- 
tories, which  may  render  a  schedule  necessary.  Thns,  where  a  Bill  was 
filed  by  merchants  in  England  against  merchants  in  India,  for  an  account 
of  the  dealings  and  transactions  between  them,  and  one  of  the  defend- 
ants (residing  in*  England),  in  answer  to  an  allegation  in  the  Bill,  that 
some  cotton*  which  had  been  sent  by  the  defendants  to  the  plaintiflb  was 
of  inferior  quality,  said,  that  he  had  no  personal  knowledge  of  the  deal- 
ings between  the  two  firms,  but  that  he  had  received  certain  affidavits 
and  certificates  which  his  partnere  in  India  had  caused  to  be  made  by  ex- 
perienced persons  there,  from  which  he  believed  the  cotton  to  be  of  su- 
perior quality,  and  set  forth  the  affidavits  and  certificates  in  a  schedule  hoc 
vtrha;  Sir  John  Leach,  V ice-Chancellor,  and  aAerwards  Lord  Eldon,  upon 
appeal,  held  that  the  schedule  was  not  impertinent ;  because,  although  it 
was  not  absolutely  necessary  for  the  defendant  to  set  out  the  affidavits 
and  certificates,  as  he  might  have  made  them  part  of  his  answer  by  re- 
ferring to  them,  yet  he  had  a  right  to  put  them  upon  his  answer,  if  he 
thought  fit  to  do  so ;  because,  if  his  answer  should  be  made  use  of  in  a 
Court  of  Law,  it  might  be  impossible  for  him  to  use  the  certificates  and 
affidavits  unless  they  were  set  out.  It  is  to  be  remarked,  however,  that 
it  was  apparently  with  great  reluctance,  that  liOrd  Eldon  came  to  the 
eolielusion  at  which  he  arrived  in  the  above  case  ;  and  that  upon  dismb- 
siiig  the  appeal,  he  did  so  without  prejudice  to  the  question  as  to  costs, 
when  applied  for  at  the  hearing  of  the  ease.  And,  in  general,  a  defend- 
ant must  be  eareful  not  to  frame  his  schedule  in  a  manner  which  may  be 
burdensome  snd  oppressive  to  the  plain tifl'',  otherwise  they  will  be  con- 
sidered impertinent.  Thus,  where  a  Bill  was  filed  for  an  account,  con* 
taitting  the  following  interrogatory, '  Whether  any  and  what  sum  of  money 
was  due  from  the  house  of  A.  to  the  house  of  B.,  snd  how  the  defend- 
ant made  out  the  same '  *  and  the  defendant,  by  his  answer,  set  forth  a 
long  schedule,  containing  an  account  of  all  dealings  snd  transsctions  be- 
tween the  two  houses,  liOrd  Eldon  held  ihe  snswer  clearly  impertinent, 
and  that  the  defendant  ought  merely  to  have  answered  that  such  a  sum 
was  due,  and  that  it  was  due  upon  the  balance  of  an  account.  It  is  to 
be  remarked,  that,  in  the  above  case,  ahhongh  there  was  an  inquiry  how 
the  defendant  made  out  that  there  was  a  balance,  there  were  no  particu- 
lar inquiries  in  the  Bill  a^  to  the  items*  nmfitituting  the  account  from 
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any  concern  in  the  matters  of  ttie  Bill,  be  will  not  ( 
has  been  already  stated)  be  compelled  to  answer  ti 
further  matters  or  circumstances  of  the  Bill.'  Yet, 
he  dora  answer  a  part  of  the  circumstances,  or  sta 


which  the  defendaota  made  out  that  there  wsb  &  balance  doe  to  thai 
bnterea  where  there  bu  been  such  an  bquiry.  the  Court  bu  gone  ll 
leogtb  of  esying,  that  a  schedule  containing  such  items  wil]  be  unpen 
nent,  if  the  iiems  are  aet  out  with  a  minuteDeea  not  called  for  b;  tl 
nature  of  the  case.  Thus,  where  the  Bill  called  upon  a  defeBdant  lo  m 
forth  an  account  ol  all  and  every  the  quantities  of  ore,  metals,  and  mil 
erals,  tie.,  dug  in  particular  mines,  and  the  full  value  thereof,  tie.,  an 
the  costs  and  expenses  of  working  the  mines,  and  the  elear  profit*  mai 
thereby;  and  the  defendant  put  in  a  schedule  to  his  Hiswai,  oompnii 
3,431  folios,  wherein  were  set  forth  all  the  particular  items  of  ere 
tradesman's  bill,  connected  with  the  mines;  the  Court  held  the  schedii 
to  be  impertinent.  So,  where  a  defendant,  in  his  schedule,  set  ont 
length  a  bill  of  costs,  with  observations  with  reference  to  another  bill  A 
Uvered  for  the  same  business,  it  was  held  impertinent,  although  the  B 
called  upon  the  defendant  to  set  out  how  he  computed  and  made  out  1 
demand,  and  all  the  particulars  relating  thereto,  with  intwrmgalai 
pointed  to  the  particular  items,  and  to  a  minute  comparison  of  the  ti 
I»11b  of  cost.  In  like  manner,  it  seems  to  be  held,  that  in  the  case  of 
execator  called  upon  to  account  for  his  disbursements,  it  is  not  neeeMa 
to  set  out  every  parliculai  item.  It  is  difficult,  however,  to  point  out  s 
precise  rules  with  regard  to  what  will  be  considered  impertinent  in 
schedule  i  much  must  depend  upon  the  nature  of  each  case,  and  the  pi 
poses  for  which  the  discovery  is  required ;  the  cases  above  referred  t 
and  the  others  which  may  be  found  in  the  books,  however,  show,  tli 
even  though  the  plaintiff,  by  the  minuteness  of  his  inquiries,  in  soi 
measure  aSbrds  an  excuse  far  the  defendant  setting  forth  a  long  and  bi 
densome  schedule,  the  Court  will  not,  unless  in  inatojicea  in  which,  fit 
the  nature  of  the  cose,  great  minuteness  is  required,  permit  a  defendant 
load  the  record  with  useless  and  impertinent  matter,  even  though  the  i 
troduction  of  such  matter  might  be  justified  by  the  terms  of  the  inlem 
alories ;  on  the  other  hand,  it  is  to  be  observed,  that  the  Court  will  m 
where  the  defendant,  m  complying  with  the  requisitions  in  the  Bill,  I 
bona  fide  given  the  information  required,  si ihough  in  a  manner  rather  mc 
prolix  than  might  perhaps  be  necessary,  consider  the  answer  as  impel 
nent ;  for  although  prolixity  sometimes  amounts  lo  impertinence,  whetl 
the  Court  will  deal  with  it  as  such,  depends  very  much  upon  the  degl 
in  which  it  occurs." 

'  Cooper,  Eq.  PI.  315 ;  Mitf.  Eq.  PI.  by  Jeremy,  309,  note  (tn)  ;  H; 
on  Discov.  160-  163  ;  Gresley  on  Evid.  17,  18 ;  Newman  e.  Godfrey 
Bro.  Ch.  R.  338 ;  Jones  v.  Wiggins,  2  Younge  &.  Jerv.  385. 
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a  part  of  a  conversation,  he  will  be  compelled  to  state 
the  whole.^ 

^  858.  In  respect  to  the  necessity  and  propriety  of 
making  a  discovery  of  documents  and  papers,  called 
for  by  the  Bill,  in  the  answer,  a  good  deal  of  discus- 
sion has  of  late  years  been  had ;  and  the  subject  does 
not  seem  free  from  all  difficulties.  It  seems  clear, 
that  the  plaintiff  is  not  entitled,  as  a  matter  of  right, 
to  the  discovery  and  production  of  any  documents  or 
papers  called  for  by  the  Bill,  except  those,  which  ap- 
pertain to  his  own  case,  or  the  title  made  by  his  Bill.' 
Documents  and  papers,  which  wholly  and  solely  re- 
spect the  defendant's  title  or  defence,  he  is  not  com- 
pellable by  his  answer  to  discover,  or  to  produce.' 

^  859.  But  the  difficulty,  which  has  been  most 
pressed,  is,  whether,  when  the  defendant  does  answer 
and  r^fer  to  documents  and  papers  in  his  answer,  he 
is  bound  to  produce  them  for  the  inspection  of  the 
plaintiff,  upon  motion.  The  question  (it  has  been 
said)  may  arise  under  three  different  aspects  of  an 
answer.  (1.)  The  documents  and  papers  may  not 
be  referred  to  in  the  answer ;  but  they  may  be  admit- 


1  Cooper,  Eq.  PI.  316;  Cookson  r.  Ellison,  9  Bro.  Ch.  R.  959. 

*  Wignun  on  Points  of  Diseov.  18,  19,00,  111-146,  Ist  edit.;  Id. 
15,  IS,  46-348,  363-365,  9d  edit.  See  also  Mitf.  Eq.  PI.  by  Jeremy, 
9, 53,  54,  190,  101 ;  Hardman  9.  Rllamcs,  9  Mylne  ft  Keen,  745-758; 
Hare  oo  DiscoT.  183  -  944 ;  Ante,  §  579  and  note,  §  575  and  note ;  Combe 
V.  Corporation  of  London,  1  Younge  ii  Coll.  New  R.  631;  Hunter  v. 
Capron,  5  Beavan,  R.  93. 

'  Ibid.  In  Champemoon  v.  Totness,  9  Atk.  R.  119,  Lord  Hardwicke 
is  reported  to  have  said ;  **  It  is  true,  in  general,  that  a  person  eannot  com- 
pel another  to  set  forth  by  what  title,  and  under  whom,  he  deriTes  hit 
•KatMi  merely  beeause  his  lands  lie  next  to  the  plainttlT's.  Bat  where 
tliem  is  a  dispute  as  to  boundaries,  or  unity  of  poseeasioo,  thers  a  defend- 
ant must  set  forth  in  his  answer,  how  he  is  entitled,  espeeially  when  the 
defendant  has  not  thought  proper  to  demur  to  this  part  of  the  Bill.**  It 
■my  well  be  doubted,  whether  thui  statement  is  not  too  loose  and  inex- 
act. 
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ted  to  be  in  the  defendant's  possession.  (2.)  TJ 
may  be  referred  to  in  the  answer,  and  not  be  admit 
to  be  in  the  defendant's  possession.  (3.)  They  n 
be  in  part  set  forth,  or  shortly  stated  in  the  answer, 
in  the  defendant's  possession,  and  referred  to  in  t 
answer  for  greater  certainty,  when  produced ;  or,  2 
cording  to  the  common  form,  ^^  as  will  appear  by  t 
said  documents  and  papers,  to  which,  for  greater  a 
tainty,  the  defendant  craves  leave  to  refer."^  In  tl 
first  case,  the  question,  whether  the  defendant  sh* 
produce  the  documents  and  papers,  or  not,  is  deU 
mined  by  considering,  whether  the  documents  do, 
do  not,  relate  to  the  plaintiff's  tide.  If  they  reh 
solely  to  the  defendant's  title,  they  will  not  be  reqoii 
to  be  produced.  If  they  relate  to  the  plaintiff's  tit 
they  will.^  In  the  second  case,  the  Court  cam 
order  the  production  of  the  documents  and  pape 
unless  they  respect  the  plaintiff's  tide;  and  unle 
although  stated  not  to  be  in  the  possession  of  the  < 
fendant,  they  happen  to  be  in  the  hands  of  some  p 
BOD,  over  whom  the  defendant  evidently  has  a  a 
trol.*  In  the  third  case,  it  seems,  that  although  i 
documents  and  papers  solely  respect  the  defendai 
title,  yet  the  Court  will  require  their  production ; 
the  defendant  has,  by  his  mode  of  referring  to  thf 
made  them  a  part  of  his  answer/ 


1  Hardman  v.  Ellames,  2  Mylne  &  Keen,  755,  756. 
3  Hardman  v.  Ellames,  2  Mylne  &  Keen,  756. 

3  Id.  756,  757. 

4  Hardman  v,  Ellames,  2  Mylne  &  Keen,  757,  758 ;  Ante,  §  572,  n 
574,  note ;  Cooper,  Eq.  PI.  317,  318.  This  last  point  is  the  great  q 
tion  discussed  in  Mr.  Wigrara's  Points  of  Discovery.  He  control 
the  decision  in  his  favor,  in  the  case  of  Hardman  v,  Ellames,  and 
sists,  that  the  defendant  is  not,  in  such  a  case,  bound  to  produce  di 
ments  or  papers,  u'hich  respect  his  own  title.  See,  especially, 
gram  on  Points  of  Discovery,  J8,  19,  111,  113-146,  198-210,  212 -! 
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^  860.  If  the  defendant  in  a  case,  seeking  for  the 
discovery  of  a  correspondence,  sets  forth  extracts  of  let- 


in  edit.     See  also  Wigram  oq  Discovery,  2d  edit.,  p.  15,  16,  46-348, 
363-365.     The  latter  pagres  conuin  hb  conclusions  upon  the  whole  sub- 
ject, in  each  edition.     See  Hare  on  Discovery,  part  3,ch.  4,  p.  183-244, 
where  the  same  subject  is  largely  discussed.     See  also  Gresley  on  Evi- 
dence, 25-37.     The  doctrine  thus  stated,  and  especially  the  last  point  in 
Hairdmaa  v.  Ellaroes,  was  expressly  affirmed  by  Lord  Cottenham  in  Ad- 
ams V.  Fisher,  3  Mylne  Sl  Craig,  R.  526,  548,  549.     See  also  Neate  v. 
Latimer,  9  Younge  &  Coll.  257,  262  -264 ;  S.  C.  11  Bligh,  R.  112,  156. 
Mr.  Wigram  has  commented  on  the  case  of  Adams  v.  Fisher,  in  his  second 
edition,  at  large ;  and  the  learned  reader  will  (I  trust)  not  deem  the  follow- 
ing extract,  although  long,  unacceptable.    '*  In  Adams  v.  Fisher,  3  Mylne 
&  Craig,  526,  the  plaintiff  (as  personal  representative  of  a  deceased  testa- 
tor) stated  by  his  Bill,  that  the  defendant  Fisher  had  acted  as  his  solicitor, 
and  bad,  in  that  character,  received  various  sums  of  money  on  account  of 
the  testator *s  estates,  for  which  he  had  not  accounted ;  and  that  he  had  in 
his  poesession  books  and  papers  relating  to  the  testator's  estate ;  and  call- 
ed for  a  schedule,  and  production  of  such  books  and  papers,  and  also  pray- 
ed an  account.     The  defendant  admitted  collecting  the  estate  of  the  testa- 
tor, and  the  possession  of  books  and  papers  relating  to  the  estate,  and  set 
out  a  schedule  of  them,  but  insisted  that  he  was  not  the  plaintiff's  solicit- 
or, but  the  solicitor  of  Fisher,  who  was  the  person  employed  by  the  plain- 
tiff to  collect  the  estate,  and  that  he  was  accountable  to  Fisher  only,  and 
not  to  the  plaintiff.     rp<}n  a  motion  for  the  production  of  the  documents 
in  the  schedule,  the  Lord  Chancellor  refused  the  motion.     In  the  course 
of  the  argument,  the  Ixjrd  Chancellor  said  ;  *  Suppose  a  Bill  is  filed  by  a 
person  claiming  to  be  a  creditor  or  legatee,  or  in  any  other  assumed  char- 
acter, and  the  defendant  denies,  that  the  plaintiff  is  what  he  is  alleged  to 
be ;  but  states,  on  the  contrary,  that  he  is  a  perfect  stranger,  and  denies, 
in  short,  every  thing,  on  which  the  plaintiff  proceeds ;  but,  not  having 
protected  himself  by  plea,  he  is  obliged  to  answer ;  is  the  plaintiff,  as  a 
matter  of  course,  to  ask  fur  all  the  documents  in  the  possession  of  the  de- 
fendant, which  relate  to  any  of  the  matters  introduced  in  the  Bill  ?    I  only 
Vrant  to  know,  how  far  you  carry  the  principle ;  whether,  as  a  mere  nuit- 
ter  of  course,  documents  which,  if  the  defendant's  allegation  is  true,  have 
nothing  to  do  with  pmving  the  rase  made  by  the  Bill,  are  to  be  produced 
ibr  the  plaintiff's  iuspection  *     If  a  Bill  ift  filed  by  a  person  as  a  creditor, 
and  ha  asks  for  all  tlio  title  deeds  of  the  real  estate,  is  the  plaintiff  enti- 
tled to  see  the  title  deeds  (»f  a  person's  estate,  because  he  calls  hiiiuielf  a 
creditor,  which  the  defendant  denies  that  he  is**    In  giving  judgment,  his 
Lordship  said,  '  Hero  the  defendant  has  denied  the  plaintiff's  interest ; 
he  has,  on  the  record,  stated  that,  which,  as  it  stands,  in  my  opinion  ex- 
dttdet  tlie  plaintiff  from  instituting  this  suit  against  him.     As  long  as  that 
stmnds.  I  think  the  plaintiff  is  not  entitled  to  see  the  documents.*     In  de- 
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ters,  and  swears,  that  those  are  the  only  parts  of  t 
correspondence  upon  that  sul^ect,  it  is  sufficient.^   A 


ciding,  whether  a  defendant  shall  be  permitted  by  answer  to  protect  hi 
self  against  discovery,  in  cases  like  Adams  v.  Fisher,  the  Court  has  (b 
courses  of  practice  open  to  it :  1.  That  of  giving  to  the  answer,  to  all  i 
tents  and  purposes,  the  force  and  effect  of  a  demurrer,  or  plea ;  9.  Th 
of  giving  to  the  plaintiff  the  same  f\ill  right  of  discovery  before  the  faea 
ing,  as  he  would  be  entitled  to,  if  his  right  to  relief  were  edmitSed  < 
proved,  and  the  only  question  between  the  parties  was  the  amount  of  h 
demand  ;  3.  That  of  laying  down  some  definite  intermediate  rule,  b 
which  the  extent  of  a  plaintiff's  right  to  discovery,  where  by  answer  tb 
defendant  denies  his  right,  may  be  determined ;  and,  4.  That  of  leavii 
the  question  undefined  by  any  rule,  except  that  which  may  be  descrilM 
as  the  *  discretion  of  the  Court.'  With  respect  to  the  first  of  thei 
courses,  the  author  is  not  aware,  that  it  has  ever  been  held  in  judgmez 
or  suggested  in  argument,  that  a  defendant  can  have  the  same  fall  bene) 
of  a  defence  by  answer,  as  by  demurrer  or  plea,  in  withholding  diaoover 
In  the  case  before  suggested,  of  a  Bill  for  an  account,  if  the  defends 
should  plead  the  statute  of  limitations,  or  any  plea  in  bar,  he  conld  not  1 
obliged  to  give  any  answer  to  so  much  of  the  Bill  as  related  only  to  t] 
plaintiff's  original  title  to  an  account,  for  the  plea  would  admit  that.  Bo 
if  he  relied  upon  the  same  defence  by  answer,  he  would  clearly  (it  is  eoi 
ceived)  be  bound  to  give  a  full  answer  to  so  much  of  the  Bill  as  lelati 
to  the  plaintiff's  original  title ;  for  a  defence  by  answer  does  not,  even  i 
the  purposes  of  argument,  admit  any  of  the  Bill  to  be  true,  to  which  tl 
admissions  in  the  answer  do  not  in  terms  apply.  Again  ;  in  the  case  b 
fore  suggested,  of  a  Bill  for  an  account,  the  amount  of  the  plaintiff's  d< 
mand  would  be  part  of  the  '  plaintiff's  case.'  If  a  release  were  pleade 
the  plea  would  shut  out  all  actual  discovery,  even  an  answer  to  the  moi 
simple  and  direct  questions  relevant  to  that  amount.  Now,  it  admits  nc 
of  controversy,  that  if,  in  the  same  case,  the  defence  be  made  by  answei 
the  plaintiff  may,  by  apt  charges  in  his  Bill,  compel  the  defendant  to  an 
swer  specific  charges,  stating  or  showing  the  amount  of  the  plaintiff^sdc 
mand ;  and  it  is  equally  clear,  that  a  defendant,  who,  by  means  of  sac 
specific  charges,  has  got  an  admission  with  which  he  is  satisfied,  may  tak 
a  decree  at  the  hearing  of  the  cause  for  the  amount  appearing  by  the  ai 
swer  to  be  due  to  him,  instead  of  going  to  an  account  before  the  Mastei 
This  example  alone  is  sufiicient  to  prove,  that  the  plaintiff's  right  to  dii 
covery,  where  the  defence  is  by  answer,  attaches,  to  some  extent  at  leas^ 
upon  parts  of  the  Bill  which  a  demurrer  or  plea  might  wholly  cover.  Tfa 
state  of  the  record  in  Adams  v.  Fisher  did  not  raise  this  question,  and  tfa 
language  of  the  judgment  appears  to  exclude  the  supposition,  that  th 
Lord  Chancellor  considered,  that  an  answer  could  have,  to  all  intents  an 

*  Campbell  v.  French,  1  Anst.  R.  58;  Cooper,  Eq.  PI.  317. 
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the  practice  is,  when  such  a  reference  is  made  to  ex- 
tracts (rom  books  of  accounts,  to  have  those  parts, 

purposes,  the  effect  of  a  demurrer  or  plea.  *  Now  I  took  leare,'  said  the 
Lord  Chancellor  (3  Mylne  &  Craig,  546),  *  to  ask  Mr.  Anderdon,  how 
far  he  carried  the  principle ;  and  he  very  properly  limits  it  within  its  true 
bouods ;  that  is,  he  admits,  as  to  every  document  not  necessary  to  make 
out  the  plaintiff'*s  Equity,  that  the  plaintiff* is  not  entitled  to  see  it.  What- 
ever may  make  out  the  plaintiff**s  title  he  msy  have  a  right  to  see.  The 
documents  in  question,  however,  are  not  to  make  out  Adams's  title  to  have 
the  Bill  taxed,  and  the  production  of  them  could  not  possibly  aid  the  as- 
sertion of  the  Equity  which  Adams  has  asserted  by  his  Bill.'  The  sec- 
ond course  above  suggested,  is  that,  which  the  author  had  considered  the 
rule  of  the  Court  prior  to  the  case  of  Adams  v.  Fisher,  but  which  that 
decision  has  undoubtedly  displaced.  The  two  extreme  courses  of  practice 
above  suggested,  appear,  therefore,  to  be  excluded.  Before  adverting  to 
those  whicli  remain,  the  author  ventures  to  suggest  some  difficulties  in 
principle,  convenience,  and  authority,  which  may  be  experienced  in  up- 
holding the  decision  in  Adams  v.  Fisher,  and  by  reference  to  which  (if  the 
dedaion  itself  be  not  aff*ected  by  them)  the  future  practice  of  the  Court 
most  in  a  great  degree  be  regulated.  First,  as  to  principle.  If  a  defend- 
ant, who  denies  a  plaintiffT's  right  of  suit,  may,  as  in  Adams  9.  Fisher,  in- 
sist by  answer,  that  he  is  not  bound  to  give  discovery  upon  points  subor- 
dinate to  the  question  of  the  plaintiff!**s  title  (as  the  amount  of  his  demand), 
some  difficulty  may  reasonably  be  experienced  in  understanding,  how  de- 
murrers or  pleas,  barring  a  plaintiff*  *8  right  of  suit,  should  in  practice  have 
obtained  a  place  among  pleadings  in  Equity.  A  defendant,  who  demurs, 
indeed,  may  have  the  benefit  of  every  objection,  which  is  apparent  upon 
the  face  of  the  Bill,  and  a  decision  in  favor  of  a  demurrer,  if  submitted  to 
by  the  plaintiff*,  will  put  a  more  speedy  termination  to  a  suit,  than  a  de- 
fence by  answer.  But  this  possible  advantage  is  purchased  at  the  price  of 
a  premature  discussion  of  the  case,  of  which,  if  the  demurrer  should  be 
unsocoessful  upon  argument,  or  the  plaintiff*  be  permitted  to  amend  his 
Bill,  or  if  he  should  file  a  new  Bill,  he  will  not  fail  to  take  advantage. 
The  injurious  consequences  of  such  discussions  have,  almost  universally, 
induced  counsel  of  the  greatest  experience  to  advise  against  the  practice 
of  demurring,  except  where  it  was  of  paramount  importance  to  the  de- 
fendant to  avoid  some  of  the  discovery  sought  by  the  Bill.  The  neces- 
sity for  demurring  could  never  have  existed,  if  a  defendant  could  by  an- 
swer be  protected  against  the  discovery,  which  the  demurrer  would  cover. 
A  plea,  which  raises  a  question  of  law  only,  is  in  the  same  predicament 
as  a  demuner.  A  plea,  however,  which  raises  a  question  of  fact,  is  open 
to  observations  of  a  graver  character,  which  would  necessarily  supersede 
its  use,  if  a  defendant  might  by  answer  protect  himself  against  discovery, 
save  that,  which  may  be  necessary  to  try  the  plea  itself.  If  the  defend- 
ant has  several  grounds  of  defence,  he  will  by  plea  loee  the  benefit  of  all. 


the  derendant,  by  pleading,  may  lose  the  benefit  of  tb 
cumsiancee,  which  an  anawer  would  save.     And,  if  ihe 
bo  single,  the  defendant  will  obtain  no  adTanlage  by  a  ] 
Bwer  wl!l  not  equally   afTiird  him,  but  will  subject  big 
vantage  of  a  premature  discussion  of  his  case,  which  hi 
vetted  to.    Negative  pleas  were  (altbongb  reluctantly) 
pleadings,  because,  willinut  suuh  a  mode  of  meeting  k  ■ 
was  without  the  means  uf  protecting  himself  against  i] 
ho  should  deny  the  plaintiff's  right  of  suit,—  a  nun 
Ihe  supposition,  that  an  answer  could  have  poribniied 
the  cases,  which  liavo  most  fccquently,  if  not  eiclu 
discussions  upon  the  point  decided  in  Adaros  V.   K 
against  which  tlic  defendant  has  sought  proteclioi 
retcvani  only  lo  the  amount  oi  extent  of  the  pisiotr 
ily  of  the  demand  itself  being  denied  by  the  ansu 
Acult  to  understand  the  principle,  which,  where  tl 
denies  the  plaintitf'a  right  lo  discovery  material  ti' 
or  extent  of  bis  demand.     If  the  plaintiff  may  a>' 

ing  of  the  cause  for  payment  of  the  aiDOUDt  adn_^    

due  to  him,  (Rowe  v.  Teed,  15  Ves.  375,)  whii" 
do,  and  if,  for  the  purpose  of  getting  that  adn 
defendant  lo  answer  specific  questions  applies)' 
his  demand,  (a  power  respecting  which  n 
principle  shall  he  be  denied  discovery,  which 
liim  to  suggest  those  queslioos  to  the  defenda. 
he  can  obtain  the  admission,  upon  which  a  i 
of  bis  demand  may  be  founded?     The  ai 
is  a  point  in  the  '  plaintiff's  case,'  upon  H 
the  hearing.     The  admission  of  the  defsi  ' 
decree  may  be  founded.     Discovery  fi 
sought  by  the  Bill,  and  documents  in  hia  n 
lerial  evidence,  by  which  the  requiste  »i 
what  principle  can  a  plaintiff,  who  is  | 
payment  of  his  demand  the  subject  of  di 
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and  admitted  to  be  in  the  defendant's  custody,  may  be 
inspected  by  the  plaintiiTupon  an  order  of  the  Court, 
which  will  be  granted  in  such  case  for  that  purpose  \^ 
yet,  if  an  answer  only  admits  the  execution  of  an  in- 
strument, craving  leave  to  refer  to  it,  when  produced^ 
it  is  not  a  sufficient  ground  to  apply  to  the  Court  for 
the  production ;  such  an  answer  not  admitting,  that  it 
is  in  the  possession  or  power  of  the  defendant.'  So,  a 
qualified  submission  to  produce  a  deed,  if  the  Court 
shall  require  it,  does  not  fix  the  defendant,  and  deprive 
him  of  the  discretion  of  the  Court,  as  to  the  propriety 
of  the  production  of  it.'  The  effect  of  setting  forth 
the  contents  of  an  instrument  in  an  answer,  and  refer- 
ring to  the  instrument  for  the  truth  of  the  statement. 


imperfect  eTidence.  In  the  case  of  a  Bill  of  Discovery  in  aid  of  a  trial  lit 
law,  where  the  judgment  upon  the  right  and  upon  the  amount  of  it,  are 
contemporaneous,  it  would  he  difficult,  if  not  impossible,  to  apply  the  rule. 
Nor  is  this  the  only  difficulty  in  the  case.  The  question,  whether  a  de- 
fendant, who  defends  by  answer,  must  not  answer  '  throughotit,'  is  capa- 
ble of  being  raised  in  one  way  only,  namely,  by  exceptions  to  his  answer. 
In  the  Court  of  Chancery,  this  question  always  goes  before  a  Master  in 
the  first  instance.  Now,  the  Court  never  has  allowed  the  Master  to  de- 
cide, how  far  a  point  suggested  by  the  answer  is  good  as  a  defence  to  the 
whole  or  part  of  a  Bill,  nor  could  it  with  propriety  do  so.  And,  accord- 
ingly, as  Lord  Eldon  has  pointedly  obscrA'cd,  the  Master  is  under  a  neces- 
■itj  of  allowing  the  exceptions,  and  the  Court  is  aAerwards  required  to  re- 
verse the  Ma8tcr*8  judgment  without  being  in  a  position  to  say,  or  meaning 
to  say,  that  the  Master  was  wrong.  The  practice  in  the  Court  of  Excheq- 
uer differs  from  that  of  the  Court  of  Chancery  upon  the  point  last  advert- 
ed to.  In  the  Exchequer,  exceptions  to  an  answer  come  before  the  Court 
in  the  first  instance,  but  even  in  that  Court,  authority  has  by  no  means 
recogniied,  to  the  full  extent,  the  practice  which  the  case  of  Adams  t. 
Fisher,  if  followed  up,  must  establish.**  Wigramon  Discov.  §  153-  161, 
p.  89-08,  9d  edit.  lAlO.  Sec  also  the  comments  of  Mr.  Wigram  on 
Nemte  t.  Latimer,  Wigram  on  Discov.  $  313-315,  p.  S27-337;  Id. 
^  437-440,  p.  353-362,  2d  edit.  Ift40;  Ante,  ^  573  and  note. 

*  Cooper,  Eq.  PI.  317:  Gardiner  v.  Mason,  4  Bro.  Ch.  R.  479. 

•  Cooper,  Eq.  PI.  317,  318;  Darwin  ».  Clarke,  18  Vcs.  158. 

»  Cooper,  Eq.  PI.  317,  31S;  Atkyns  ».  Wright.  14  Ves.  311,213. 
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in  effect,  makes  the  instrument  part  of  the  answe; 
But  it  is  very  different,  if  a  defendant  only  mentioi 
the  existence  of  a  deed  in  his  custody,  which  destroy 
the  plaintiff's  claim,  (as  a  release,)  without  going  on  ; 
the  answer  to  describe  it,  or  offering  to  produce  it ;  fo 
in  such  a  case,  the  Court  will  not  order  the  productioo 

^  860,  a.  If  a  defendant  is  called  upon  to  set  out 
deed  or  other  instrument,  which  he  is  bound  to  produce 
in  the  words  and  figures  thereof,  he  should  do  so,  c 
give  some  reason  for  not  complying  with  the  requ: 
sition ;  he  may,  however,  avoid  this  by  admitting,  th; 
he  has  the  deed,  &c.,  in  his  possession,  and  offering  i 
give  the  plaintiff  a  copy  of  it.  And  it  is  always  a  prop 
precaution,  where  a  defendant  sets  out  any  deed  i 
other  instrument  in  his  answer,  whether  in  luec  verbi 
or  by  way  of  recital,  to  crave  leave  to  refer  to  it,  a 
by  so  doing,  the  defendant  makes  it  a  part  of  his  ai 
swer,  and  relieves  himself  from  any  charge  in  case 
should  be  erroneously  set  out.^ 

^  861.  An  answer  may  either  contain  matter,  whit 
is  scandalous ;  or  it  may  contain  matter,  which  is  in 
pertinent ;  or  it  may  be  objectionable  on  the  groun 
of  insufficiency,  in  not  answering  fully  the  statemen 
and  allegations  of  the  Bill.^ 

§  862.  And,  first,  as  to  scandal  in  the  answer, 
an  answer  goes  out  of  the  Bill  to  state  any  thing  scar 
dalous  or  improper,  the  scandal  will  be  expunged  I 
order  of  Court.*  Thus,  where  it  was  about  Ijarteriu 
for  boroughs,  it  was  ordered  to  be  taken  off  the  fil 
So,  if  any  matter,  not  material  to  the  defendant's  cas 


1  Cooper,  Eq.  PI.  317,  318. 

a  Ibid. 

3  2  Daniell,  Ch.  Pr.  259. 

*  Cooper,  Eq.  PI.  318;  Cora.  Dig.  Chancery,  K.  2. 

^  Cooper.  Eq.  Pi.  318;  Mitf.  Eq.  PI.  by  Jeremy,  313. 
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is  stated,  it  will  be  deemed  impertinent ;  and  such  mat- 
ter, upon  application  to  the  Court,  may  also  be  ex- 
punged.' But,  as  in  a  Bill,  so  in  an  answer,  nothing 
relevant  can  l>e  deemed  scandalous.  It  is  not  the  na- 
ture of  the  matter  in  an  answer,  which  makes  it  scan- 
dalous; for,  if  the  matter  is  relevant,  according  to  the 
case  made  by  the  Bill,  whatever  may  be  the  nature 
of  such  matter,  it  is  not  scandalous ;  and  it  may  have 
an  influence  upon  the  decision  of  the  suit,  notwith- 
standing the  nature  of  it.^  Even  though  the  matter 
is  in  substance  proper  for  the  schedule ;  yet  the  mode 
of  expression  may  constitute  scandal.  As  where  the 
relator  was  a  clergyman,  and  the  defendant,  in  a  sche- 
dule of  accounts,  made  a  charge  for  a  sum  of  money 
paid  by  him  for  an  order  of  filiation  of  a  bastard  child 
made  upon  the  plaintiff;  the  Court  held,  on  an  excep- 
tion to  the  Master's  report,  that,  although  the  defend- 
ant might  possibly  be  entitled  to  such  a  charge  in  an 
account ;  yet  that  the  mode  of  bringing  it  forward,  and 
stating  it,  was  intended  to  drive  the  plaintiff  out  of  his 
parish;  and  it  allowed  the  exception  accordingly.* 
§  863.  Secondly ;  As  to  impertinence  in  an  an- 
swer. If  an  answer  goes  out  of  the  Bill  to  state  some 
matter  not  material  to  the  defendant's  case,  it  will  be 
deemed  impertinent,  and  the  matter,  upon  application 
to  the  Court,  will  be  expunged.*  So,  as  we  hav^  al- 
ready seen,  it  is  impertinence,  where  the  pleading  is 
stufled  with  long  recitals,  or  with  long  unnecessary  di- 
gressions, or  where  a  deed  is  stated,  which  is  not 
prayed  to  be  set  forth.^     So,  such  objectionable  mat- 

^  Ibid. 

•  Ibid. 

'  Cooper.  Eq.  PI.  318,  319;  Mitf.  Eq.  PI.  by  Jeremy,  313-315. 
<  Milf.  Eq.  PI.  by  Jeremy.  313. 

*  Ante,  4  966,  267. 
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ter  may  be  contained  in  a  schedule ;  as,  if  a  defeni 
ant  sets  forth  a  long  account,  where  the  Bill  does  di 
pray,  that  an  account  may  be  set  forth.*  So,  where 
Bill  called  upon  the  defendant,  a  solicitor,  to  set  foitl 
how  he  computed,  and  made  out  his  demand  upon  tli 
plaintiff,  with  all  the  particulars  relating  thereto,  ao 
contained  interrogatories  pointed  to  particular  itemi 
and  a  minute  comparison  of  two  bills  of  costs,  which  ha 
been  delivered  ;  the  Court  held  a  schedule  to  an  answei 
containing  at  full  length  a  Bill  of  costs  and  obserra 
Uons,  with  reference  to  a  bill  formerly  delivered  ft 
the  same  business,  impertinent;  because  the  defenc 
ant,  by  referring  to  the  bills  delivered,  would  ha? 
fully  answered  all  that  interrogatory.^  Irrelevant  mat 
ter  is  of  course  impertinent  in  an  answer,  as  it  woul 
be  in  a  Bill.  But  matter  is  not  impertinent,  if  it : 
material,  and  properly  arises  in  the  events,  which  hav 
occurred  before  or  after  the  filing  of  the  Bill,  althoug 
not  charged  in  the  Bill  or  any  supplement  thereb 
Thus,  for  example,  if  the  plaintiff  dies,  and  a  Bill  ( 
Revivor  is  brought,  and  in  the  interval  the  defendai 
has  become  bankrupt,  he  may  allege  that  fact  in  hi 
answer,  although  he  admits  the  facts,  which  entide  t 
a  revivor.' 

^  864.  Thirdly ;  As  to  insufficiency  in  an  answei 
If  a  plaintiff  conceives  an  answer  to  be  insufficient,  h 
may  take  exceptions  to  such  answer,  which  exception 
are  always  iu  writing,  stating  the  parts  of  the  Bill 
which  the  plaintiff  alleges  are  not  answered,  an 
praying  that  the  defendent  may  in  such  respects  put  i 
a  further  and  full  answer  to  the  Bill.*     Exceptiop 

1  Cooper,  Eq.  PI.  318;  Milf.  Eq.  PI.  by  Jeremy,  313. 

"  Cooper,  Eq.  PI.  318,319;  Milf.  Eq.  PI.  by  Jeremy,  313 -.3ia 

3  Langley  «.  Fisher,  10  Sim.  R.  345;  Anle,  §  73-3.    Post,  $  S8e,  a. 
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must  be  signed  by  counsel,  and  are  then  delivered  to 
the  proper  officer.^  This  must  be  done  within  a  lim- 
ited time,  according  to  the  course  of  the  Court,  although, 
upon  application,  further  time  will  be  allowed  for  the 
purpose  within  certain  restrictions.^  If  there  are  two 
or  more  defendants  to  a  Bill,  and  the  defendants  an- 
swer separately,  separate  exceptions  must  be  taken  to 
each  answer.*  But  exceptions  to  a  joint  answer  may 
be  allowed  as  to  one  defendant  only.  Care  must  be 
taken  in  drawing  exceptions,  that  all  the  points  of  in- 
sufficiency are  stated ;  for,  after  the  answer  to  the  ex- 
ceptions, the   plaintiff  cannot  add  to  his  exceptions/ 


^  Milf.  Eq.  PI.  by  Jeremy,  315. 

•  Cooper,  Eq.  PI.  318,  319;  Milf.  Ya\.  PI.  by  Jeremy,  313-315. 

5  Cooper,  Eq.  PI.  319,  320;  Mitf.  Eq.  PI.  by  Jeremy,  315-317. 

^  Mr.  Daniell,  on  this  subject  has  made  the  following  important  practical 
remarks.  "  Exceptions  to  an  answer  for  insufficiency  must  be  in  writing, 
•ml  eara  must  be  taken  in  framing  them,  that  they  are  properly  entitled, 
olherwtae  they  will  be  suppressed  or  taken  ofi*  the  file  for  irregularity. 
Thua,  where,  exceptions  having  been  allowed  tu  an  answer,  the  plaintiff 
obtained  the  usual  order,  '  that  he  might  be  at  liberty  to  amend  his  Bill, 
and  that  the  defendant  might  answer  the  amendments  and  exceptions  at 
the  same  time,*  and  amended  his  Bill,  whereupon  the  defendant  put  in  a 
second  answer,  upon  which  the  plaintiff  took  exceptions  to  the  second  an- 
swer, and  entitled  them  *  Exceptions  to  the  further  answer  to  the  original 
Bill  and  to  the  answer  to  the  amended  Bill,'  the  exceptions  were  held  to 
be  irregularly  entitled,  and  ordered  to  be  taken  off  the  file,  because 
new  exceptions  cannot  be  taken  to  a  further  answer  to  an  original  Bill. 
Formerly,  exceptions  for  insufficiency  appear  to  have  set  forth  the  tenor 
ot  scope  of  the  Bill,  and  the  substance  of  the  answer,  and  then  to  have 
proceeded  to  point  out  particularly  the  points,  in  which  the  answer  was 
considered  defective ;  but,  according  to  the  modern  practice,  the  tenor  of 
the  Bill  and  substance  of  the  answer  are  omitted,  and  the  plaintiff  pro- 
ceeds at  ooce  to  point  out  specifically  the  parts  of  the  Bill  or  the  inter- 
rogatories, which  are  unanswered,  by  separate  exceptions,  applicable  to 
each  part.  This  is  in  compliance  with  Lord  Bacon*s  Orders,  which  direct 
that  '  no  reference  shall  be  made  fur  insufficiency  of  an  answer,  without 
showing  some  particular  point  of  tlir  defect,  and  not  upon  surmise  of  in- 
sufficiency in  general.*  And  it  has  been  held,  that  where  a  plaintiff  com- 
plainsi  that  a  particular  interrogatory,  in  his  Bill  has  not  been  answered, 
he  must  state  the  interrogatory  in  the  terms  of  it,  and  not  throw  upon  tho 
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But,  Upon  a  clear  mistake,  as  where  the  plaintiff  seat 
his  counsel  the  wrong  draft  of  the  Bill,  or  where  the 
were  two  causes,  and  die  exceptions  were  taken  ho. 
one  Bill,  instead  of  the  other,  the  Court  having  pe 
mitted  an  amendment  to  be  made  of  the  exce] 
tions.' 
^  865.  If  a  defendant  conceives  lus  answer  to  I 

Court  the  (rouble  of  determining  whether  the  eipreamons  of  the  exce] 
tiona  aie  lo  be  reconciled  with  (he  ioterrogataiy.  Whera,  howerci,  i 
exception  did  not  follow  the  words  of  the  interrogatory,  but  (ke  daba 
ant  hid  submitted  to  answer,  and  put  in  a  further  anawer,  whielL  w 
referred  upon  the  aame  eiceplions,  it  was  cooaidered  (hat  he  C9we  t 
late  with  his  objection  (o  the  form  of  the  exceptioua.  And  ao,  wba 
a  plaintiff,  io  hia  exceptions,  went  beyond  the  allegationa  in  tha  Bi 
and  upon  a  reference,  the  Master  reported  the  anawer  inaufficieiit,  wbei 
upon  the  defendant  aubmilted  to  the  report,  and  put  in  a  fiutlier  a 
swer,  which  the  Master  also  repoiled  insufficient,  the  defendant,  up 
exceptiona  (o  the  second  report,  was  held  to  have  precluded  himae 
by  putting  in  a  further  answer,  from  objecting  (o  the  fonn  of  tbe  e 
cepUona.  He  ought  to  have  excepted  lo  the  first  report.  It  ha*  be 
before  stated,  that  in  cases  of  exceptions  for  impertinence,  one  exec 
lion  cannot  be  partially  allowed  ;  and  that,  therefore,  if  part  of  an  < 
ception  be  goad,  and  the  rest  bad,  the  whole  exception  must  be  on 
ruled.  Tliis,  however,  is  nol  the  case  with  regard  to  exception*  1 
insufficiency,  wliich  may  be  allowed  in  part  and  overruled  as  to  pai 
Care  must  be  taken,  in  drawing  exceptions,  that  no  mislakea  happen  tbei 
in,  for  alXer  (hey  have  been  delivered  no  new  exception  can  regulir 
be  added.  Cases,  however,  have  occurred,  where  the  amendment  of  e 
ceptions  has  been  permiKed  on  (he  ground  of  mistake  ;  aa  where  the  plai 
tiff's  solicitor,  for  the  purpose  of  instructing  his  counsel  in  drawing  tl 
exceptions,  sent  him,  by  mistake,  (he  original  draft  of  (he  Bill,  instmd 
another  di aft  from  which  the  Bill  was  engrossed,  which  differed  materiall 
and  the  mistake  was  not  discovered  till  it  was  (oo  late  to  rectify  i(.  ' 
Northcote  ».  Northcote,  1  Dick.  R.  22,  it  is  stated,  that  liberty  w: 
given  to  amend  exceptions  after  arguing  them;  it  does  not,  hovrevt 
appear  upon  what  ground  such  liberty  was  given.  Exceptions  for  i 
sufficiency,  as  well  as  (hose  fur  imperdnence,  must  have  the  signatOTe 
counsel,  although  there  is  no  positive  order  requiring  it,  and  a  set  of  su 
exceptions,  not  signed  by  counsel,  were  for  that  reason  taken  off  the  Gl 
although  the  defendant  had  taken  an  office  copy  of  them,  and  (ho  plai 
llffhad  obtained  an  order  of  reference."  2Daniell,Ch.  Pr.,ch.  15,9  3i 
305-307. 

'  Cooper,  Kq,  PI.  319,3201  Mitf.  Eq.  PI.  hy  Jeremy,  315-317. 
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sufficient,  or  if,  for  any  other  reason,  he  does  not  submit 
to  answer  the  matter  contained  in  the  exceptions,  one 
of  the  Masters  of  the  Court  is  directed  to  look  into 
the  Bill,  the  answer,  and  the  exceptions,  and  to  certi- 
fy, whether  the  answer  is  sufficient  in  the  points  ex- 
cepted to,  or  not.*  If  the  Master  reports  the  answer 
insufficient  in  any  of  the  points  excepted  to,  the  de- 
fendant must  answer  again  to  those  parts  of  the  Bill, 
in  which  the  Master  conceives  the  answer  to  be  in- 
sufficient ;  unless,  by  excepting  to  the  Master's  report, 
the  defendant  brings  the  matter  before  the  Court,  and 
there  obtains  a  different  judgment.^  But  if  a  defend- 
ant has  insisted  on  any  matter,  as  a  reason  for  not 
answering,  although  he  does  not  except  to  the  Master's 
report ;  yet  he  is  not  absolutely  precluded  from  insist- 
ing on  the  same  matter  in  a  second  answer,  and 
taking  the  opinion  of  the  Court,  whether  he  ought  to 
be  compelled  to  answer  further  to  that  point,  or  not.' 
If,  after  the  plaintiff  has  taken  exceptions,  he  obtains 
the  usual  order  to  amend  his  Bill,  and  that-the  defend- 
ant may  answer  the  exceptions  and  amendments  to- 
gether, he  cannot  afterwards  take  a  new  exception,  as 
to  any  thing  in  the  original  Bill.  But  he  must  go  be- 
fore the  Master  upon  the  old  exceptions,  as  they  ap- 
ply to  the  original  Bill,  and  upon  the  new  exceptions, 
as  to  the  new  matter  introduced  by  the  amendments ; 
which,  however,  the  Master  may  consider  with  refer- 
ence to  such  parts  of  the  original  Bill,  as  apply  to 
them.^ 

§  866.  Where  a  defendant  demurs  to  any  part  of 
the  discovery  sought  by  a  Bill,  and  answers  likewise, 

1  Ibid. 
•  Ibid. 
3  nnd. 
^  Cooper  Eq.  PI.  390,  321 ;  Mitf.  Eq  Pi.  by  Jeremy,  316,  317. 
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the  plaintiff  cannot  take  exceptions  to  the  answer  b 
fore  the  demurrer  has  been  argued.^  If  he  does, 
will  have  the  effect  of  admitting  the  validity  of  the  d( 
murrer ;  the  foundation  of  which  rule  seems  to  be,  th; 
it  is  impossible  to  determine,  whether  the  answer 
sufficient  or  not,  unless  the  demurrer  is  admitted  to  I 
good*^  But  a  plaintiff  has  been  permitted  in  such  cas 
to  withdraw  the  exceptions,  paying  the  costs,  withoi 
prejudice  to  filing  exceptions,  if  the  demurrer  shoul 
be  allowed.^  It  is  the  same,  where  the  defendai 
pleads  to  part  of  the  discovery,  and  answers  likewise 
But  if  a  demurrer  or  a  plea  is  only  to  the  relief  prayc 
by  the  Bill,  and  not  to  any  part  of  the  discovery,  tl 
plaintiff  may  take  exceptions  to  the  answer  before  th 
demurrer  or  the  plea  is  argued.^  If  a  plea  or  a  di 
murrer  is  filed  without  any  answer,  and  is  overrules 
the  plaintiff  need  not  take  exceptions;  but  the  di 
fendant  must  answer  the  whole  Bill,  as  if  no  defenc 
had  been  made.  But  if  a  plea  or  a  demurrer  is  at 
companied  by  an  answer  to  a  single  fact,  even  to  tl 
denial  of  combination,  and  the  plea  or  the  demurrer 
overruled,  the  plaintiff  must  except  to  the  answer,  < 
insufficient.^ 

i  §  867.  Scandal   and    impertinence    in    an    answ( 

I  •  must  be  disposed  of,  before  its  sufficiency  can  be  coi 

sidered.^  A  reference,  therefore,  of  a  defendant's  ai 
swer  for  impertinence  is  good  cause  against  dissolvin 
an  injunction,  which  the   plaintiff  has   obtained.'     . 

1  Cooper,  Eq.  PI.  320, 321 ;  Mitf.  Eq.  PI.  by  Jeremy,  316,  317* 

2  Ibid. 

3  Ibid. 

4  Ibid. 

5  Ibid. 

6  Cooper,  Eq.  Pi.  321 ;  Mitf.  Eq.  PI.  by  Jeremy,  317. 

7  Cooper,  Eq.  PI.  321,322. 

8  Ibid. 
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reference  of  an  answer  for  impertinence  is  waived  by 
a  subsequent  reference  for  insufficiency.^  After  a  ref- 
erence for  insufficiency,  an  answer  cannot  be  referred 
for  impertinence ;  but  it  may  for  scandal.'  Not  only 
the  plaintiff,  but  any  of  the  defendants,  may  refer  an 
answer  of  another  defendant  for  scandal  against  them.' 
But  after  a  replication  has  been  filed  by  the  plaintiff  to 
an  answer,  he  cannot,  in  general,  either  refer  it  for 
impertinence,  or  take  exceptions  on  the  ground  of 
its  insufficiency.^ 

^  868.  A  further  answer  is  in  every  respect  similar 
to,  and,  indeed,  is  considered  as  forming  part  of,  the 
first  answer.^  So,  an  answer  to  an  amended  Bill  is 
considered  as  part  of  the  answer  to  the  original  Bill.* 
Therefore,  if  the  defendant  in  a  further  answer,  or  in 
an  answer  to  an  amended  Bill,  repeats  any  thing  con- 
tained in  a  former  answer,  the  repetition,  unless  it 
varies  the  defence  in  point  of  substance,  or  is  other- 
wise necessary,  or  expedient,  will  be  considered  as 
impertinent.^  And  if,  upon  reference  to  a  Master, 
such  parts  of  the  answer  are  reported  to  be  imperti- 
nent, they  will  be  struck  out  as  such,  with  costs, 
which  in  strictness  are  to  lye  paid  by  the  counsel,  who 
signed  the  answer.' 

^  868,  a.  Hitherto  wc  have  been  principally  consid- 
ering answers  to  original  Bills.  But  similar  considera- 
tions will  generally  apply  to  answers  to  supplemental 


>  Cooper,  Eq.  PI.  321,  322. 
«  Ibid. 
5  Ibirf. 
4  Ibid. 

»  Ibid. ;  Milf,  Va\.  pi.  by  Jeremy.  3IH. 
•  Ibid. 

7  Mitf.  Eq.  PI.  by  Jeremy.  318 ;  Cooper.  Va\.  PI.  339;  Smith  v.  Serle, 
14  Yes.  415. 
0  Ibid. 

EQ.    PL.  105 
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^  8G9.  In  the  next  place,  let  us  proceed  to  the  con- 
sideration of  the  form  of  an  answer.     An  answer  al- 


Mate,  that  hu  has  no  kiiowhrdpc  of  t!io  f:ict  charged,  it*  ht;  should  also 
state,  that  hu  Wjlh  been  infonned  and  lH-lk've»  it  to  l)e  true,  or  t^imply,  that 
he  bcliovc5  it  to  he  true,  without  adding  any  (qualification  thereto,  such  an 
that  ho  does  not  know  it  of  his  own  know  led  jve  to  be  so,  and  therefore,  he 
dues  nut  admit  the  same,  it  would  be  taken  by  the  Court,  as  a  faet  admit- 
ted or  pr«)V(Ml ;  for  the  rule  in  Ivpiity  (Generally  (alth(»ui;h  not  universally) 
is,  that  what  the  drfemlant  helii.'ves,  the  Court  will  l>elicve.  The  rule 
mi(,rht,  perhaps,  be  more  exaetly  stated,  as  to  its  real  foundation,  by  say- 
ing, that  whatever  allegation  of  fact  the  defendant  does  not  choose  diiecily 
to  deny,  but  states  his  belief  thereof,  amounts  to  an  admission  on  his 
part  nf  its  truth,  or,  that  he  does  nf)t  mean  to  put  it  in  issue,  as  a  matter 
of  controversy  in  the  cause.  Hut  a  mere  statement  by  the  defendant  in 
his  answer,  that  he  haa  no  knowledge,  that  the  fact  is,  as  stated,  with(»ut 
any  answer,  as  to  his  I>elief  concerning  it,  will  not  l>e  such  an  admission, 
•a  can  be  received  as  evidence  of  the  fact.  8uch  an  answer  is  insuffi- 
cient; and,  therefore,  the  defect  proptTly  constitutes  a  matter  of  exception 
thereto,  since  it  deprives  the  phiintiflf  of  the  benefit  of  an  admission  to 
which  he  is  justly  entitled.  However,  Courts  of  M<)uity  do  not,  in  this 
respect,  act  with  ri^id  and  ti*chnical  exactness,  as  to  the  manner,  in  which 
tho  defendant  states  his  belief,  or  lli^ilelil'f,  if  it  can  l>e  fairly  gathered 
from  the  wholi^  of  that  part  of  the  an^Mer,  what  is,  according  to  the  inten- 
tion of  the  defendant,  the  fair  result  of  its  alleijalionft.  It  is  obvious,  that 
in  answera  as  to  the  information  ami  b<:liff  ot  the  «lefeiidant,  thfre  may 
be,  and  indeed  (»rdinarily  will  be,  partial  admi>sions  and  partial  di-niaU,  of 
every  shade  and  character,  sniiu;  of  uhirli  may  hv.  delivered  in  terms  of 
grf*at  ambifTuity  and  uncertainty,  and  soint;  inixeil  up  with  various  (quali- 
fications and  attendant  circunl^tallres.  No  (general  rule,  therefore,  can  l»e 
laid  down,  which  will  govern  all  the  different  elassi's  of  cases,  which  may 
thus  arise,  as  to  the  sufficiency  or  insufficirney  of  an  answer  in  this  ro- 
apect.  A  man  may  have  an  un doubting;  U-Iief  of  a  fact,  or  he  may  dis- 
believe its  existence,  or  he  may  Ixrlieve  it  highly  probable,  or  merely 
probable,  or  the  contrary,  or  Uv  may  ba\i;  no  belief  whatsoever,  in*  to  it. 
In  each  uf  these  cases,  he  is  bound  to  an.swer  eonwientiously,  :is  tii  the 
state  of  his  mind,  in  the  matter  of  his  l>elief ;  and  if  he  does,  thai  is  all, 
which  a  Court  of  Flquity  will  rci|uire  of  him.  If  a  man  truly  M:iti>,  that 
he  caanot  form  any  belief  at  all  respertin^  the  truth  of  the  fact  tir  int'nr- 
nation,  that  is  sufficient,  and  it  puts  tin*  phuntitr  upon  proof  nf  it.  If,  on 
the  other  hand,  the  defemlant  shouM  state,  (as  in  the  pri'si-nt  ca.*>c  the 
defendant  does  in  effi>ct  state,)  that  he  **  has  no  knowhidge,  iiiformaiion, 
or  belief,  that  the  fact  or  infi>rmati«in  ini^uired  alKiut,  is  not  true,"  cir  if  hu 
•latea  (as  in  the  present  case),  that  he  has  lieen  iii|oimi>d  by  a  pririy.  and 
wily  believes,  that  such  party  dnl  not  {mism'ss  any  kni)wledgt',  i  n  forma - 
lioa,  or  belief  of  the  fact,  which  the  intcrrtigaiory  iNiints  out ;  in  each  of 
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Bills.  In  cases  of  Bills  of  Revivor,  the  simple  fact  < 
the  title  to  revive  is  ordinarily  that  alone,  which  ente 
into  the  answer.  As,  for  example,  if  the  plaintiff  diei 
the  fact  of  his  death  is  that,  which  ordinarily  is  eith( 
admitted  or  denied  in  the  answer.  But  in  cases  of  Bill 
of  Revivor,  (and  probably  the  same  rule  applies  to  sup 
plemental  Bills,)  if  any  new  event  has  occurred,  whic 
changes  the  predicament  of  the  defendant,  as  to  hi 
rights  or  title  in  the  suit,  he  may  by  his  answer  no 
only  answer  the  facts  charged  in  the  Bill  of  Revivor  o 
supplement,  but  also  state  such  facts  or  events  a 
change  his  own  position  in  the  suit.  Thus,  for  exam 
pie,  the  defendant  to  a  Bill  of  Revivor  may  answe 
not  only  admitting  the  fact  which  entitles  the  plainti 
to  revive  ;  but  that  since  then  he  has  himself  become 
bankrupt.* 

^  868,  b.  Upon  a  somewhat  similar  ground,  wher 
a  Bill  required  a  defendant  to  answer  as  to  his  knowl 
edge,  remembrance,  information,  and  belief  of  certai 
facts  charged  in  the  Bill,  and  the  defendant  in  hi 
answer  stated,  that  he  had  no  knowledge,  informatioc 
and  belief,  that  the  facts  stated  were  not  true  ;  upo; 
an  exception  taken  that  the  defendant  had  not  sal 
whether  he  believed  them  to  be  true,  it  was  held,  tha 
the  exception  was  well  taken  ;  for  his  belief  might  b 
material  in  the  case.* 


1  Langley  v.  Fisher,  10  Sim.  R.  345  ;  Ante,  §  863. 

2  Ante,  §855,  o, ;  Brooks  v.  Byara,  I  Story,  R.  296,  301.  In  ihiacaa 
the  Court  said  ;  **  Nothing  is  more  clear  in  principle,  than  the  rule,  that  i 
the  case  of  an  interrogatory,  pertinent  to  a  charge  in  the  Bill,  requiring  th 
defendant  to  answer  it  '  as  to  his  knowledge,  remembrance,  informatioi 
and  belief,'  (which  is  the  usual  formulary,)  it  is  not  sufficient  for  the  d< 
fondant  to  answer  as  to  his  knowledge ;  but  he  must  answer  also,  as  to  h; 
information  and  belief.  The  plain  reason  is,  that  the  admission  may  be  c 
use  to  the  plaintiff  as  proof,  if  the  defendant  should  answer  as  to  his  belit 
in  the  affirmative,  without  qualification.    Thus,  althoagh  a  defendant  ahool 
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^  869.  In  the  next  place,  let  us  proceed  to  the  con- 
sideration of  the  form  of  an  answer.     An  answer  al- 


statey  that  he  has  no  knowledge  of  the  fact  charged,  if  he  should  also 
state,  that  he  has  been  infunned  and  believes  it  to  be  true,  or  simply,  that 
he  belieyes  it  to  be  true,  without  adding  any  qualification  thereto,  such  as 
that  be  does  not  know  it  of  his  own  knowledge  to  be  so,  and  therefore,  ho 
does  not  adniit  the  same,  it  would  be  taken  by  the  Court,  as  a  fact  admit- 
ted or  proved  ;  for  the  rule  in  Equity  generally  (although  not  universally) 
is,  that  what  the  defendant  believes,  the  Court  will  believe.  Tho  rule 
might,  perhaps,  be  more  exactly  stated,  as  to  its  real  foundation,  by  say- 
ing, that  whatever  allegation  of  fact  the  defendant  does  not  choose  directly 
te  deny,  but  states  his  belief  thereof,  amounts  to  an  admission  on  his 
part  of  its  truth,  or,  that  he  does  not  mean  to  put  it  in  issue,  as  a  matter 
of  controversy  in  the  cause.  But  a  mere  statement  by  the  defendant  in 
his  answer,  that  he  has  no  knowledge,  that  tho  fact  is,  as  stated,  without 
any  answer,  as  to  his  belief  concerning  it,  will  not  be  such  an  admission, 
as  can  be  received  as  evidence  of  the  fact.  Such  an  answer  is  insuffi- 
cient; and,  therefore,  the  defect  properly  constitutes  a  matter  of  exception 
thereto,  since  it  deprives  the  plaintiff  of  the  benefit  of  an  admission  to 
which  be  is  justly  entitled.  However,  Courts  of  Equity  do  not,  in  this 
respect,  act  with  rigid  and  technical  exactness,  as  to  the  manner,  in  which 
the  defendant  states  his  belief,  or  disbelief,  if  it  can  be  fairly  gathered 
from  the  whole  of  that  part  of  the  answer,  what  is,  according  to  tho  inten- 
tion of  the  defendant,  the  fair  result  of  its  allegations.  It  is  obvious,  that 
in  answers  as  to  tho  information  and  belief  of  the  defendant,  there  may 
be,  and  indeed  ordinarily  will  be,  partial  admissions  and  partial  denials,  of 
every  shade  and  character,  some  of  which  may  be  delivered  in  terms  of 
great  ambiguity  and  uncertainty,  and  some  mixed  up  with  various  quali- 
fications and  attendant  circumstances.  No  general  rule,  therefore,  can  be 
laid  down,  which  will  govern  all  the  difiercnt  classes  of  cases,  which  may 
thus  arise,  as  to  the  sufficiency  or  insufficiency  of  an  answer  in  this  re- 
spect. A  man  may  have  an  undoubting  belief  of  a  fact,  or  he  may  dis- 
believe its  existence,  or  he  may  believe  it  highly  probable,  or  merely 
probable,  or  the  contrary,  or  he  may  have  no  belief  whatsoever,  as  to  it. 
In  each  of  these  cases,  he  is  bound  to  answer  conscientiously,  as  to  the 
state  of  his  mind,  in  the  matter  of  his  belief;  and  if  he  does,  that  is  all, 
which  a  Court  of  Equity  will  re<iuiro  of  him.  1/  a  man  truly  states,  that 
be  cannot  form  any  belief  at  all  respecting  the  truth  of  the  fact  or  infor- 
mation, that  is  sufficient,  and  it  puts  the  plaintiff  upon  proof  of  it.  If,  on 
the  other  band,  the  defendant  should  state,  (as  in  the  present  case  the 
defendant  does  in  effect  state,)  that  he  **has  no  knowledge,  information, 
or  belief,  that  the  fact  or  information  inquired  about,  is  not  true,**  or  if  he 
states  (as  in  the  present  case),  that  he  has  been  informed  by  a  party,  and 
verily  believes,  that  such  party  did  not  possess  any  knowledge,  informa- 
tioo,  or  belief  of  the  fact,  which  the  interrogatory  points  out ;  in  each  of 


836  EQUITY    PLEADINGS.  [CH.    XVlIi 

ways  begins  with  its  title,  specifying  of  which  of  the 
defendants  it  is  the  answer,  and  the  names  of  the 
plaintiffs  in  the  cause,  in  which  it  is  filed  as  an  answer.^ 
Two  or  more  persons  may  join  in  the  same  answer, 
and  where  their  interests  are  the  same,  and  they  appear 
by  the  same  solicitor,  they  ought  to  do  so,  unless  some 
good  reason  exists  for  their  answer  separately ;  for 
otherwise  the  nonjoinder  may  affect  them  m  the  matter 
of  the  costs  at  the  final  hearing.^  It  may  therefore 
be  stated,  as  a  general  rule,  that  the  defendants  should 

these  cases,  it  seems  to  me,  that  the  answer,  if  expressive  of  the  tme 
state  of  miod  of  the  defendant,  might,  at  least  for  some  purposes,  be  held 
sufficient.  But,  then,  if  such  language  were  unaccompanied  by  anj  other 
qualifications,  or  explanations,  I  should  understand,  that  the  defendant  did 
mean  to  assert  his  belief  of  the  truth  of  the  information  or  statement  of 
fact,  because,  if  he  had  no  knowledge,  information,  or  belief,  that  it  is 
not  true,  he  must  be  presumed  to  give  credit  to  it ;  and  if  he  did  not  intend 
so  to  be  understood,  it  would  be  his  duty  to  say  in  express  terms,  that 
he  had  no  belief  about  the  matter;  and  he  ought  not  to  be  aUowed  to 

*  [,  shelter  himself  behind  equivocal,  or  evasive,  or  doubtful  terms,  and  there- 

by to  mislead  the  plaintiff  to  his  injury.  And  this  leads  me  to  remark, 
and  it  is  the  real  and  only  point  of  difficulty,  which  I  have  felt  upon  the 
exception,  whether,  although  the  plaintiff  may  agree  to  take  and  accept 
such  an  admission,  interpreting  it  as  affirmative  of  the  defendant's  belief, 
if  in  that  sense  it  would  be  beneficial  to  himself,  he  is  positively  bound  to 
receive  it,  when  it  is  clearly  susceptible  of  a  different,  or  even  of  an  op- 
posite interpretation,  which  may  affect  the  nature  and  extent  of  his  proote 
at  the  hearing  of  the  cause.     Upon  full  reflection,  I  think,  that  he  is  not 

I  positively  bound  to  receive  it,  although  certainly  I  should  interpret  it  as 

an  affirmative,  if  it  would  be  favorable  to  the  plaintiff;  but  he  has  a  right  to 
require,  that  the  defendant  should  state  in  direct  terms,  or,  at  least,  in 
unequivocal  terms,  either  that  he  does  believe,  or  that  he  does  not  believe 
the  matter  inquired  of,  or  that  he  cannot  form  any  belief,  or  has  not  any 
belief  concerning  the  matter,  and  according  as  the  answer  shall  be  the 
one  way  or  the  othdr,  that  he  calls  upon  the  plaintiff  for  proof  thereof,  or 
he  admits  it,  or  he  waives  any  controversy  about  it."  2  Daniell,  Ch.  Pr. 
257,  402;  Gresley  on  Evid.  19,20;  Potter  r.  Potter,  1  Ves.  274;  Cooth 
t;.  Jackson,  6  Ves.  37,  38  ;  Ante,  §  854. 

1  Cooper,  Eq.  PI.  323;  Mitf.  Eq.  PI.  by  Jeremy,  313,  314;  Griffith  v. 
Wood,  11  Ves.  62. 

2  2  Daniell,  Ch.  Pr.,  ch.  15,  ^  2,  p.  265,  266 ;  Van  Sandau  v.  Moore,  1 
Russ.  R.  441. 
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answer  jointly,  unless  their  titles  are  diflferent ;  although 
upon  Bills  by  rectors  and  vicars  for  tithes,  it  has  been 
allowed  to  the  defendants  to  split  their  titles  in  their 
defence.'  An  answer,  purporting  to  be  the  joint  answer 
of  five  defendants,  cannot  be  sworn  to  as  the  answer 
of  three  only ;  but  it  ought  to  be  amended.*  An 
answer,  misnaming  the  plaintiff,  is  considered  as  no 
answer,  and  the  defendant  therefore  is  not  bound  by  it. 
If  there  is  an  immaterial  mistake  in  a  name,  the  an- 
swer may  be  taken  off  the  file,  and  resworn.'  But 
where  there  is  a  misnomer  of  the  plaintiff  in  the  cause, 
and  a  proper  answer  is  afterwards  put  in,  the  first  an- 
swer will  be  ordered  to  be  taken  off  the  file,  by  the 
description  of  a  paper  writing,  purporting  to  be  an 
answer.* 

§  870.  An  answer  is  headed  by  a  title,  "The  answer 
of  A.  B.,  the  defendant,  to  the  Bill  of  complaint  of 
C.  D.,  the  complainant."*  After  the  title  of  the  an- 
swer, it  proceeds  to  reserve  to  the  defendant  all  advan- 
tages, which  might  be  taken  by  exception  to  the  Bill ; 
a  form,  which  is  probably  intended  to  prevent  a  con- 
clusion, that  the  defendant,  having  submitted  to  an- 
swer the  Bill,  admits  every  thing,  which  by  his  answer 
he  does  not  expressly  controvert,  and  especially  such 
matters,  as  he  might  have  objected  to  by  demurrer  or 
by  plea.^  It  will  not,  however,  in  general,  have  that 
effect,  as  has  been  already  mentioned.^   The  substance 


1  Cooper,  Kq.  Pi.  393 ;  Miif.  Rq.  PI.  by  Jeremy,  3i3,  314 ;  Griffith  v. 
Wood,  U  Ves.  69. 
«  Ibid. 
'  Ibid. 
«  Ibid. 

*  9  Daoiell,  Ch.  Pr.,  ch.  15,  §  2,  p.  266. 

•  Cooper,  Eq.  PI.  323;  Mitf.   Eq.  PI.  by  Jeremy,  313,  314  ;  CnfBih 
V.  Wood.  II  Ve».  62;  Post,  $  872. 

7  Ibid;  ADte,46M. 
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of  the  answer,  according  to  the  defendant's  knowled^ 
remembrance,  information,  and  belief,  then  follows, 
which  the  matter  of  the  Bill,  with  the  interrogatori 
founded  thereon,  are  answered,  one  after  the  other,  I 
gether  with  such  additional  matter,  as  the  defenda 
thinks  necessary  to  bring  forward  in  his  defence,  eithi 
for  the  purpose  of  qualifying,  or  of  adding  to,  the  ca 
made  by  the  Bill,  or  of  stating  a  new  case  on  his  oiv 
behalf.^  This  is  followed  by  a  general  traverse  or  d< 
nial  of  all  the  unlawful  combination  charged  in  tb 
Bill,  and  of  all  other  matters  therein  contained 
Where,  however,  such  a  general  traverse  is  omitted  ; 
the  end  of  an  answer,  it  has  been  held,  that  the  ai 
swer,  notwithstanding,  is  good  ;  and  it  is  not  to  1 
suppressed  as  improper.^  This  general  traverse  w 
first  introduced  in  ancient  times,  when  the  defenda 
used  only  to  set  forth  his  case  in  the  answer,  witho 
answering  every  clause  in  the  Bill ;  and  for  this  reaso 
it  became  the  practice  for  the  defendant  to  add,  at  tl 
end  of  the  answer,  this  general  traverse.  But,  althou{ 
it  is  the  practice  now  to  answer  every  clause  in  tl 
Bill,  and  a  general  traverse  therefore  seems  imper 
nent,  and  has  been  held  to  be  unnecessary  ;  yet  tl 
formulary  is  still  continued  in  answers.* 

§  871.  The  answer  of  an  infant  being  expressed 
be  made  by  his  guardian,  the  general  reservation  at  ti 
beginning,  the  denial  of  combination,  together  wi 
the  general  traverse  at  the  conclusion,  common  to 
other  answers,  are  omitted.®    The  reason  of  this 
that  an  infant  is  entitled  to  every  benefit,  which  c 


1  Cooper,  Eq.  PI.  323-325;  Mitf.  Eq.  PI.  by  Jeremy,  313,  314,  3] 

2  Ibid. 

3  Ibid. 

4  Ibid. 

5  Ibid. 
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be  taken  by  exception  to  a  Bill,  although  he  does  not 
make  such  reservation,  or  expressly  make  the  excep- 
tion. He  is  also  considered  as  incapable  of  entering 
into  the  unlawful  combination  ;  and  his  answer  cannot 
be  excepted  to  for  insufficiency  ;  nor  can  any  admission 
made  by  him  be  binding.'  Even  the  admission  in  a 
deceased  heir's  answer  of  the  will  of  the  testator,  has 
been  held  not  to  be  binding  upon  the  infant  heir,  who 
has  succeeded  him.^     If  a  defendant  is  reduced  to  a 


1  Ibid. 

«  Cooper,  Eq.  PI.  324,  325 ;  Mitf.  Eq.  PI.  by  Jeremy,  314,  315.  The 
following  form,  taken  from  Barton*8  Suit  in  Equity,  p.  1 15-121,  will  explain 
fully  this  and  the  succeeding  passages.  It  is  an  answer  by  the  executors 
of  a  will  to  a  Bill  for  a  legacy,  admitting  assets,  &c. ;  and  is  in  the  most 
■irople  form,  which  can  ordinarily  arise  in  practice.  '*  The  joint  and  seT- 
eral  answers  of  Edward  Willis  and  William  Willis,  two  of  the  defendants 
to  the  Bill  of  complaint  of  James  Willis,  an  infant,  by  John  Willis,  his 
father  and  next  friend,  complainant.  These  defendants  now,  and  at  all 
tiroes  hereafter,  saving  and  reserving  to  themselves  all  manner  of  benefit, 
and  advantage  of  exception,  to  the  many  errors  and  insufficiencies  in  the 
complainant*s  said  Bill  of  complaint  contained,  for  answer  thereunto,  or 
onto  so  much,  and  such  parts  thereof,  as  these  defendants  are  advised  is 
material  for  them  to  make  answer  unto.  They  answer  and  say,  they  ad- 
roit, that  Thomas  Atkins,  in  the  compIainant*s  Bill  naqied,  did  duly  make 
and  execute  such  last  will  and  testament  in  writing,  of  such  date,  and  to 
anch  purport  and  effect,  as  in  the  complainant's  said  Bill  mentioned  and 
■et  forth ;  and  did  thereby  bequeath  to  the  complainant,  James  Willis, 
•nch  legacy  of  £  800,  in  the  words  fur  that  purpose  mentioned  in  the  said 
Bill,  or  words  to  a  like  purport  or  effect.  And  these  defendants,  further 
answering,  say,  they  admit,  that  the  said  testator,  Thomas  Atkins,  did  by 
such  will  appoint  these  defendants,  Edward  Willis  and  William  Willis, 
executors  thereof;  and  that  the  said  testator  died  on,  or  about,  the  20th 
day  of  December,  1748,  without  revoking  or  altering  the  said  will.  And 
these  defendants,  further  answering,  say,  that  they  admit,  that  they,  these 
defendants,  some  time  afUrwards,  to  wit,  about  the  month  of  January, 
1750,  duly  proved  the  said  will  in  the  Prerogative  Court  of  the  Arch- 
bishop of  Canterbury  ;  and  took  upon  themselves  the  burden  of  the  exe- 
cution thereof;  and  these  defendants  are  ready  to  produce  the  said  probate, 
as  this  honorable  Couit  shall  direct.  And  these  defendants,  further  an- 
swering, admit,  that  the  said  complainant,  James  Willis,  by  his  said 
father  and  next  friend,  did  several  times,  since  the  said  legacy  of  £  HOO 
became  payable,  apply  to  them,  these  defendants,  to  have  the  same  paid 
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State  of  second  childhood  by  age  and  infirmity,  the 
course  is  for  him  to  answer  by  a  guardian,  in  the  same 
manner  as  an  infant.^  The  answer  of  an  idiot  or  a 
lunatic,  is  also  expressed  to  be  made  by  his  committee, 
as  his  guardian,  or  by  the  person  appointed  as  his 
guardian,  by  the  Court  to  defend  the  suit.^ 

^  872.  The  form  of  the  answer,  as  well  as  the  pro- 
testation, seems  to  have  been  borrowed  from  the  Civil 
Law;  for,  in  the  Civil  Law,  the  form  of  the  answer 
begins.  Sub  protestatione  de  nimid  genercUitate,  inepti- 
ditudiney  obscuritcUey  ntdlitatey  et  indebitd  specificatiane 
dicti  libellu  The  oath,  too,  administered  in  case  of  an 
answer,  was,  De  scientiaj  in  hiSy  qtuB  praprium  tuum 
factum  decemunty  et  de  credibilUaie  in  facto  alieno.* 

or  secared  for  the  benefit  of  the  said  complainant,  which  these  defeadaats 
declined,  by  reason,  that  the  said  complainant  was,  tod  still  is,  an  in&ot, 
under  the  age  of  twenty-one  years.  Wherefore  these  defendants  oonld 
not,  as  they  are  advised,  be  safe  in  making  such  payment,  or  in  seeuiing 
the  said  legacy  in  any  manner  for  the  benefit  of  the  said  complainant,  bot 
by  the  order  and  direction,  and  under  the  sanction  of  this  honorable 
Court.  And  these  defendants,  further  answering,  say,  that  by  Tirtae  of 
the  said  will  of  the  said  testator,  they  possessed  themselves  of  the  real  and 
personal  estate,  goods,  chattels,  and  effects  of  the  said  testator  to  a  con- 
siderable amount ;  and  they  do  admit,  that  assets  of  the  said  testator  are 
come  to  their  hands  sufficient  to  satisfy  the  complainant's  said  legacy,  and 
which  assets  they  admit  to  be  subject  to  the  payment  thereof,  and  are  wil- 
ling and  desirous,  and  do  hereby  offer  to  pay  the  same,  as  this  honorable 
Court  shall  direct,  being  indemnified  therein.  And  these  defendants  deny 
all  unlawful  combination  and  confederacy  in  the  said  Bill  charged ;  with- 
out that,  that  any  other  matter  or  thing  material  or  necessary  for  these 
defendants  to  make  answer  unto,  and  not  herein,  or  hereby,  well  and  suf- 
ficiently answered  unto,  confessed,  or  avoided,  traversed,  or  denied,  is  true 
to  the  knowledge  or  belief  of  these  defendants.  All  which  matters 
and  things  these  defendants  are  ready  to  aver,  maintain,  and  prove,  as 
this  honorable  Court  shall  direct ;  and  humbly  pray  to  be  hence  dis- 
missed with  their  reasonable  costs  and  charges,  in  that  behalf  most 
wrongfully  sustained/'  See  also  forms  in  Van  Heythuysen'sEIq.  DraAs. 
385-414. 

1  Cooper,  Eq.  PI.  324. 

2  Ibid. 

3  Gilb.  For.  Rom.  90.     Mr.  Daniell  says ;  "  The  form  of  the  oath  or 
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^  873.  A  married  woman  generally  answers  with 
her  husband ;  but  sometimes  she  answers  separately 
by  order  of  the  Court ;  in  which  case  she  answers  by 
her  next  friend.*  Wliere  a  marriage  has  clearly  taken 
place  only  to  defraud  creditors,  a  feme  covert  may  be 
made  to  answer,  as  if  she  were  sole.^  And  it  has 
been  held,  that,  where  a  husband  and  wife  have  an- 
swered jointly,  and  the  Bill  is  aftenvards  amended, 
and  then  the  husband  goes  abroad,  the  wife  remaining 
in  this  country,  and  being  the  material  defendant, 
there  must  be  an  order  uj)on  her  to  answer  separately, 
or  it  will  not  be  any  contempt  of  the  Court  in  her,  if 
she  refuses  to  answer.' 

874.  An  answer  is  always  under  oath,  unless  the 
plaintiff  chooses  to  dispense  with  it ;  and  then  the 
Court  will  order  the  answer  of  the  defendant  to  l>e 
taken  without  oath.^  If,  indeed,  the  defendant  is  en- 
titled to  the  privilege  of  peerage,  or  he  is  a  Lord  of 
Parliament,  (which,  since  the  union  with  Ireland,  has 
been  held  to  extend  to  Irish  peers,)  or  if  the  defendant 


afliriuation  adminiAtcrcd  to  a  dofcndaiit  4>n  putting  in  his  answer,  is  as  fol- 
lows :  —  *  You  swear  (or  solemnly  atfirni),  that  what  is  contained  in  this 
your  answer  (or  plea  and  aniiwcr),  as  far  as  concerns  your  own  act  and 
deed,  is  true  to  your  omu  knowledge,  and  that  what  relates  to  the  art  and 
deed  of  any  other  {terson  or  persona,  you  believe  to  l>e  true.*  **  2  Daniell, 
Ch.  Pr.  ch.  13,  §  a,  p.  270. 

*  Cooper,  Fax.  PI.  325;  Ante,  §  71. 

9  Ibid. 

3  C<K»pcr,  ¥a\.  pi.  325;  Thorold  r.  Hay,  I  Dick.  R.  4 10;  Carlton  r. 
McKenzie,  10  Yes.  4 12. 

<  Cooper,  lij.  PI.  325,  320.  The  59th  Rule  of  the  Equity  Kuh^s  of 
the  Supreme  Court  of  the  I'nited  States,  January  Term,  1H12,  declarrs; 
**  Erery  defendant  may  swear  to  his  an.nwer  before  any  justice  or  jud<;o 
of  any  Court  of  the  I'liited  States,  or  before  any  cominiHsioncr  appointed 
by  any  (^'ircuit  Court  to  take  teMtiniony  or  de(N)ttitionH,  or  Itefore  any  Mas- 
ter in  Chancery  appointed  by  any  Circuit  Court, or  before  any  judge  of  any 
Court  of  a  Sute  or  Territory**  1  Howard,  R.  Introd.  59  ;  17  Peters,  R. 
App'z,  71. 

£Q.  PL.  106 
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is  a  corporation  aggregate,  no  oath  is  required  ;  and  in 
such  first  mentioned  case,  the  answer  is  upon  the  hon- 
or of  the  defendant,  and  in  the  last  under  the  seal  of 
the  corporation.^  A  Quaker  is  allowed  to  put  in  his 
answer  upon  his  solemn  affirmation  and  deciaratioo. 
Where  a  defendant  files  an  answer  as  a  Quaker  without 
oath,  he  undertakes  that  he  is  a  Quaker ;  so  that,  if  he 
should  be  indicted  for  perjury  upon  it,  he  will  not  be 
permitted  to  contradict  the  assertion.^  A  Jew  is  sworn 
on  the  Pentateuch,  and  generally  with  his  hat  on.* 
In  the  case  of  a  foreigner,  not  acquainted  with  the 
English,  an  order  must  be  obtained  for  au  interpreter ; 
and  the  answer  being  engrossed  in  a  foreign  language, 
a  translation  of  it  must  be  made  by  the  interpreter, 
and  such  translation  must  be  annexed  to  it.^  The  for- 
eigner must  be  sworn  to  his  answer.  The  interpreter 
attending  is  previously  sworn  to  interpret  truly,  and 
conveys  to  the  foreigner  the  language  of  the  oath,  and 
at  the  same  time  he  swears  to  the  translation  as  just 
and  true  to  the  best  of  his  ability.* 

^  875.  When  an  oath  is  not  required,  generally 
there  must  be  the  signature  of  the  defendant  to  the 
answer.^  But,  where  the  defendant  to  a  Bill  of  fore- 
closure was  an  officer  in  the  army,  and  had  gone 
abroad  under  orders,  immediately  after  service  of  the 
subpoena  and  appearance,  and  before  he  had  time  to 
put  in  his  answer,  the  answer  was,  by  the  consent  of 


1  Cooper,  Eq.  PI.  325,  326. 
8  Ibid. 

3  Ibid. 

4  Ibid. 

5  Ibid. 

6  Cooper,  Eq.  PI.  326,  327 ; v.  Lake,  6  Ves.  171 ;  v.  GuU- 

lim,  6  Ves.  285;  Bayley  t?.  De  Walkiers,  10  Ve«.  441 ;  Harding  v.  Har- 
ding, 12  Ves.  159;  Wilson  v,  Grace,  14  Ves.  172. 
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parties,  ordered  to  be  received  without  signature.* 
The  same  order  was  made  where  the  defendant  was 
appointed  to  a  judicial  situation  in  the  East  Indies, 
and  in  the  hurry  of  going  abroad  had  forgotten  to  sign 
his  answer.^  So,  where  a  person  abroad  had  given  a 
general  power  of  attorney  to  another  |)erson,  residing 
here,  to  defend  suits,  &c.,  in  his  absence,  the  answer 
was  directed  to  be  received  without  any  signature  at 
all,  rather  than  to  take  the  signature  of  any  other  |)er- 
son  for  the  defendant.^  U|X)n  the  same  principle, 
where  a  father  had  authority  to  act  for  his  two  sons, 
who  were  out  of  the  jurisdiction,  their  answers  were 
ordered  to  be  taken  without  any  oath  or  signature. 
But  a  similar  permission  was  refused  in  the  case  of  a 
mere  trustee,  wlio  was  in  such  an  infirm  state,  both  of 
body  and  mind,  as  to  be  wholly  inca|)able  of  putting  in 
her  answer/  The  proj)er  course  in  sucii  a  case  would 
be,  to  appoint  a  guardian  to  put  in  the  answer ;  for  it  is 
much  better,  where  there  is  no  commission  of  lunacy, 
to  throw  around  a  i)crson,  und(;r  such  circumstances, 
the  protection  of  some  other  {lerson,  who  is  capable, 
than  to  let  the  defendant  answer  at  all  hazards,  with- 
out any  oath  or  signature.* 

^  875,  a.  We  have  already  seen,  that  aiu  answer  is 
generally  required  to  be  under  oath,  unless  it  is  dis- 
pt^nsed  with  by  the  plaintiff;^  and  that  when  under 
oath,  if  it  is  resixmsive  to  the  allegations  in  tiie  Bill,  it 
is  evidence  for  the  defendant,  and  as  evidence  it  will 
prevail,  unless  overcome  by  the  testimony  of  two  wit- 
nesses, or  of  one  witness  and  clear  corroborating  cir- 
cumstances.^    But  suppose  an  oath  to  an  answer  is 


»  Cooper,  F^i.  Pi.  3-J«,  3*>7.  «  Ibid.  »  Ibid. 

4  Ibid.  ^  Ibid.  «  Ante,  $b74 

7  Ante,  $849, a. 
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dispensed  with,  and  yet  it  is  responsive  to  facts  charged 
in  the  Bill,  and  which  the  defendant  is  required  to  an- 
swer, what  is  the  effect  of  the  answer  when  given,  it 
not  being  under  oath  ?  This  point  does  not  seem  defi- 
nitely settled.  It  may  perhaps  be  true,  that  it  is  not 
entitled  to  all  the  privileges  of  an  answer  under  oath. 
But  it  is  by  no  means  clear,  that  it  is  not  evidence  in 
favor  of  the  defendant  as  to  all  facts,  which  are  not 
fully  disproved  by  the  other  evidence  and  circum- 
stances in  the  case ;  and  that  it  ought  not  to  prevail 
where  the  other  evidence  is  either  defective,  obscure, 
doubtful,  or  unsatisfactory.^  And  it  may  well  be  sug- 
gested, whether  the  plaintiff  has  a  right  to  dispense 
with  the  oath,  and  yet  to  make  the  answer  evidence  in 
his  own  favor  as  to  all  the  facts,  which  it  admits,  and 
exclude  it  as  evidence  as  to  all  the  facts,  which  it  de- 
nies.* 


1  Lord  Eldon,  in  Curling  v.  Townshend,  19  Ves.  R.  628,  629,  said ; 
"  The  answer  to  the  original  Bill  was  put  in  without  oath  or  attestation  of 
honor;  and  was  accepted  without  either  of  those  sanctions;  but  my  opin- 
ion is,  that  with  regard  to  a  question  of  this  nature,  the  defendant  gives 
the  same  authority  to  the  Court  to  look  at  the  circumstances,  denied  or 
admitted  in  the  answer  so  put  in,  for  the  purpose  of  administering  civil 
justice  between  the  parties,  as  if  it  was  put  in  upon  the  attestation  of  honor, 
or  upon  oath.'i 

2  In  the  case  of  The  Union  Bank  of  Georgetown  v.  Geary,  5  Peters, 
R.  99,  110-112,  Mr.  Justice  Thompson,  in  delivering  the  opinion  of  the 
Court,  said  ;  "  It  is  certainly  a  well  settled  rule,  that  on  a  Bill  praying  re- 
lief, when  the  facts  charged  in  the  Bill,  as  the  grounds  for  obtaining  the 
decree,  are  clearly  and  positively  denied  by  the  answer,  and  proTed  only 
by  a  single  witness,  the  Court  will  not  decree  against  the  defendant. 
And  it  is  equally  well  settled,  that  where  the  witness  on  the  part  of  the 
complainant  is  supported  and  corroborated  by  circumstances  sufficient  to 
outweigh  the  denial  in  the  answer,  the  rule  does  not  apply.  9  Crancb, 
160  ;  3  Condens.  Rep.  325.  What  are  the  circumstances  in  this  case  to 
meet  and  outweigh  the  denial  in  the  answer?  It  is  to  be  borne  in  mind, 
that  the  Bill  does  not  charge  the  agreement  to  have  been  made  with  the 
bank,  but  with  their  attorney.  The  denial  by  the  bank  is  not  therefore  of 
any  matter  charged  to  have  been  within  their  own  knowledge.  They 
could,  therefore,  only  speak  of  their  belief,  or  from  information  received 
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^  876.  An  answer  must  be  sij^ned  by  counsel,  unless 
it  is  taken  by  commissioners,  in  the  country,  under  the 
authority  of  a  commission  issued  for  the  purpose.*  In 
the  latter  case,  the  signature  by  counsel  is  not  required. 


from  their  attorney,  and  not  from  their  own  knowledge  of  the  transaetion. 
The  denial  of  their  ever  havinjy  authorized  or  directed  their  attorney  to  hold 
out  any  inducements  to  the  complainant  to  confess  judgment,  or  to  make 
to  her  any  such  promise  as  is  set  forth  in  the  Bill,  is  not  in  answer  to  any 
allegation  in  the  Dill.  The  hank  is  not  charged  with  having  specially 
authorized  or  directed  the  agreement  to  he  made.  But  it  is  charged  as 
the  act  of  their  attorney ;  and  whether  this  was  within  the  8co|>e  of  his 
authority  as  attorney  in  the  suit,  will  he  hereafter  noticed.  There  are 
other  circumstances  which  go  very  far  to  take  this  case  out  of  the  appli- 
cation of  the  rule  which  requires  corroborating  evidence  to  support  the 
testimony  of  a  single  witness  against  the  answer.  This  is  an  injunction 
Bill,  (iled  upon  the  oath  of  the  complainant.  An  answer  in  all  cases,  ac* 
cording  to  the  course  and  practice  of  Courts  of  Chancery,  must  he  sworn 
to;  unless  dispensc<l  with  by  order  of  the  Court  under  special  circumstan- 
ces. In  the  present  case,  the  answer  being  by  a  corporation,  it  is  put  in 
under  their  common  seal,  unaccompanied  by  an  oath.  And  although  the 
reason  of  the  rule,  which  requires  two  witnesses,  or  circumstances  to 
corroborate  the  testimony  of  one,  to  outweigh  the  ^swer,  may  be  found- 
ed in  a  great  measure  upon  the  consideration  that  the  complainant  makes 
the  answer  evidence  by  calling  for  it ;  yet  this  is  in  reference  to  the  ordi- 
nary practice  of  the  Court,  re<piiring  the  answer  to  l>e  on  oath.  But  the 
weight  of  such  answer  is  very  much  lessened,  if  not  entirely  destroyed,  as 
matter  of  evidence,  wh«'n  unaccompanied  by  an  oath  :  and  ind(H;d  we  are 
inclined  to  adopt  it  as  a  general  rule,  that  an  answer  not  under  oath  is  to 
be  considered  merely  as  a  denial  of  the  allegations  in  the  Bill,  analogous 
to  the  general  issue  at  law,  so  as  to  put  the  complainant  to  the  proof  of 
•uch  allegations/*  Mr.  Chancellor  Walworth,  in  Smith  v.  Clarke,  4 
Paige,  R.  504,  held  an  answer  not  sworn  to  not  to  be  of  any  weight  as 
evidence  in  the  ca-ne.  Can  the  oath  of  the  defendant  to  his  answer  be  dis- 
pensed with  by  the  plaintiff  without  the  consent  of  the  (*ourt'  See 
1  Crrant^s  Pract.  p.  107,  edit.  IS^O.  Mr.  Danicll,  on  this  subject,  says; 
**  An  answer  put  in  without  oath  or  attestation  of  honor,  and  accepted 
withoat  either  of  tho.se  sanctions,  gives  the  same  authority  to  the  Court 
to  look  to  the  circumstances  denied  or  admitted  in  the  answer  so  put  in, 
for  the  purpose  of  admini.stcring  civil  justice  l>etwcen  the  parties,  as  if  it 
WIS  put  in  upon  attestation  of  honor  or  upon  oath.  It  seems,  however, 
that  no  exceptions  can  )»e  t:iken  to  an  answer  so  put  in.**  2  Daniell,  (*h. 
Pr.  ch.  15,  §  2,  p.  *2V2. 

»  Mitf.  Eq.  PI.  by  Jeremy,  315;  C«)oper,    F-.i.   PI.  3-^7;  Com.   Dig. 
Chancery,  K.  9. 
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the  commissioners  being  responsible  for  the  proprie 
of  its  contents,  as  it  is  supposed  to  be  taken  by  the 
from  the  mouth  of  the  defendant,  as  in  fact  was  fo 
merly  done.* 

1  Ibid. 
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CHAPTER    XIX. 

REPLICATIONS    AND    THEIR    CONSEQUENCES. 

^  877.  After  the  defendant  has  put  in  his  answer, 
the  plaintiff  is  to  judge,  whether  the  answer  is  sufli- 
cient,  and  also  whether  he  will  amend  the  Bill.  If  he 
neither  excepts  to  the  answer  for  insufTiciency,  nor 
amends  his  Bill,  the  usual  step  next  taken  by  him  is 
to  file  a  replication.*  The  replication  is  the  plaintiff's 
avoidance  or  denial  of  the  answer  or  defence,  and,  in 
the  maintenance  of  the  Bill,  to  draw  the  matter  to  a 
direct  issue,  which  may  be  proved  or  disproved  by  testi- 
mony.' After  the  plaintiff  has  thus  replied  to  the  de- 
fendant's plea,  or  answer,  he  must  content  himself  with 
the  answer,  and  he  cannot  then  go  back  to  except  to 
it  for  its  insufTiciency,  he  having  admitted  the  answer 
to  be  sufficient,  however  imperfect  it  may  be.*  In  some 
cases,  however,  the  Court  will  allow  the  plaintifl'  to 
withdraw  his  replication,  |>aying  the  costs,  that  have 
been  incurred.^  Sometimes,  no  replication  is  neces- 
sary to  be  filed  at  all ;  as  where  the  defendant,  by  his 
answer,  admits  the  plaintiff's  case,  or  sufficient  of  it  to 
enaUe  him  to  go  to  a  hearing  without  the  examination 
of  witnesses.^  But,  as  in  this  last  mentioned  case  the 
whole  of  the  answer  of  the  defendant  is  taken  to  be 
true,  because  he  has  been  precluded  from  substantiat- 
ing it  by  evidence;  it  behoves  the  plaintiff  to  look 
attentively   into  the  answer,  to  see,  that  the  effect  of 


>  Cooper,  Eq.  PI.  328,  329.  «  Ibid.  a  Ibid, 

4  Ibid.  ^  Ibid. 
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the  defendant's  admissions  is  not  avoided  by  any  ne 
matter  there  introduced.* 

878.  Formerly,  replications  were  either  general,  < 
special,  as  they  still  are  at  law.  A  general  replicatioi 
which  alone  is  now  used  in  Equity,  is  a  general  deni 
of  the  truth  of  the  defendant's  plea  or  answer,  and  < 
the  sufficiency  of  the  matter,  alleged  in  it,  to  bar  ti 
plaintiff's  suit,  and  an  assertion  of  the  truth  and  suSt 
ciency  of  the  Bill.*  A  special  replication  was  occa 
sioned  by  the  defendant's  introducing  new  matter  int 
his  plea  or  answer,  which  made  it  necessary  for  th 
plaintiff  to  put  in  issue  some  additional  fact  on  hi 
part,  in  avoidance  of  such  new  matter,  introduced  b 
the  defendant.*  This,  it  seems,  was  in  use  in  Lor 
Nottingham's  time.^  The  consequence  of  a  speci< 
replication  was  a  rejoinder,  by  which  the  defendai 
asserted  the  truth  and  sufficiency  of  his  answer,  an 


1  Cooper,  Eq.  PI.  328,  329.    Gilbert,  For.  Rom.  45,  has  explained  U 

reasons  of  these  proceedings,  which  are  manifestly  borrowed  from  li 

modes  of  proceeding  in  the  Ecclesiastical  and  Civil  Law  Courts.    '*  \Vh< 

the  answer  comes  in,"  says  he,  '*  that  is  the  litis  contestatio  in  relation 

the  Bill.     But  the  replication  contests  the  answer ;  for  it  avers  the  Bill 

be  true,  and  denies  the  answer.     But  if  no  replication  be  filed,  and  tl 

cause  be  set  down  upon  the  Bill  and  answer  only,  the  answer  stands  f 

truth  ;  because,  if  you  do  not  reply  to  the  answer,  there  is  no  litis  co\ 

testalio  in  relation  to  it,  and  then  it  must  be  admitted  to  be  true.     So, 

you  file  a  replication,  and  do  not  serve  a  subpoena  to  rejoin,  and  on  sue 

subpcena  to  rejoin,  move,  that  the  defendant  may  examine  his  witness 

within  a  definite  time,  or  at  least  move  without  a  subpoena  to  rejoin,  ih: 

the  defendant  may  examine  witnesses  within  a  definite  time,  or  that  tl 

cause  may  be  set  down   upon  the  pleadings ;  if  neither  of  these  ways  I 

taken,  and  the  cause  be  set  down  upon  Bill,  answer,  and  replication,  tl 

answer  must  be  likewise  taken  to  be  true  ;  because  you  do  not  assign 

probatory  term  to  the  defendant ;  and  the  replication  alone  is  not  a  prop 

litis  contestatio  of  the  answer,  unless  you  join  issue,  by  assigning   a  pr 

batory  term  to  the  defendant.'' 

2  Cooper,  Eq.  PI.  329,  330;  Mitf.  Eq.  PI.  by  Jeremy,  321,  322. 

a  Ibid. 

4  Ibid. 
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traversed  every  material  part  of  the  replication.*  And, 
if  the  parties  were  not  then  at  issue,  by  reason  of 
some  new  matter  disclosed  in  the  rejoinder,  which  re- 
quired an  answer,  the  plaintiff  might  file  a  surrejoin- 
der, to  which  the  defendant  in  his  turn  might  put  in 
a  rebutter.'  The  pleadings  in  ancient  times,  in  this 
manner,  frequently  proceeded  to  a  surrejoinder  and  re- 
butter.' But  the  inconvenience,  expense,  and  delay 
of  these  proceedings,  occasioned  an  alteration  of  the 
practice.^  Special  replications  have  gone  quite  out  of 
use ;  so  that,  if  any  material  charge  is  omitted  in  the 
Bill,  although  it  is  alleged  by  way  of  replication,  it  is 
not  pertinent,  nor  will  it  aficct  the  defendant.'    In  the 


1  Cooper,  Eq.  PI.  329,  330 ;  Mitf.  Eq.  PI.  by  Jeremy,  321,  322. 

«  Cooper,  Eq.  PI.  329,  330;  Miif.  Eq.  PI.  by  Jeremy,  321,  322 ;  Gilb. 
For.  Rom.  45,  109,  110 ;  Ante,  ^  676,  677.  The  form  of  a  general  rep- 
lication b  aa  followa :  —  '*  This  repliant,  aaying  and  resenring  to  him- 
aelf  all  and  all  manner  of  advantage  of  exception,  which  may  be  had  and 
taken  to  the  manifold  errors,  uncertainties,  and  insufficiencies  of  the  an- 
swer of  the  said  defendants  for  replication  thereunto,  saith,  that  he  doth 
and  will  aver,  maintain,  and  prove  his  said  Bill  to  be  true,  certain,  and 
sufficient  in  the  law  to  be  answered  unto  by  the  said  defendants,  and  that 
the  answer  of  the  said  defendants  is  very  uncertain,  evasive,  and  insuffi- 
cient in  the  law,  to  be  replied  unto  by  this  repliant ;  without  that,  that 
any  other  matter  or  thing  in  the  said  answer  contained  material  or  effect- 
ual in  the  law  to  be  replied  unto,  and  not  herein  and  hereby  well  and 
•afficiently  replied  unto,  confessed,  or  avoided,  traversed,  or  denied,  is 
true ;  all  which  matters  and  things  this  repliant  is  ready  to  aver,  main- 
tain, and  prove  as  this  honorable  Court  shall  direct,  and  humbly  prays  as 
in  and  by  his  said  Bill  he  hath  already  prayed.*'  Barton *s  Suit  in  Equity, 
144,  145. 

3  Ibid. 

4  Ibid. 

&  Ibid.  The  45th  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of 
the  United  Sutes,  prohibits  special  replications.  It  decrees;  *'  No  special 
replication  to  any  answer  shall  bo  filed.  But  if  any  matter  alleged  in  the 
answer  shall  make  it  necessary  for  the  plaintiff  to  amend  his  Bill,  he 
may  have  leave  to  amend  the  same  with  or  without  the  payment  of  cosu, 
as  the  Court,  or  a  judge  thereof,  may  in  his  discretion  direct.*'  1  How- 
ard, R.  Introd.  65  ;  17  Peters,  R.  App*z,  68. 

EQ.    PL.  107 
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room  of  special  replications,  amendments  of  the  Bi 
have  been  substituted;  and  the  plaintiff  must  uo\ 
always  be  relieved  according  to  the  form  and  matter 
either  original  or  by  amendment,  contained  in  hii 
Bill.^  To  the  matter  thus  introduced  by  the  plaintiff 
the  defendant  may  put  in  a  further  answer,  whetbei 
required  by  the  plaintiff  so  to  do,  or  not ;  and  thus  he 
has  the  advantage  and  effect  of  a  special  rejoinder.' 

^  879.  But  although,  according  to  the  jNresent  course 
of  the  Court,  rejoinders,  surrejoinders,  and  rebutters 
are  disused  ;  yet  the  plaintiff,  after  replication,  must 
serve  upon  the  defendant  a  subpoena,  requiring  him  U 
appear  to  rejoin,  unless  he  will  appear  gratis.'  A  re- 
joinder is,  however,  seldom,  or  never  actually  filed 
but  cases  may  arise,  in  which  a  rejoinder  may  possiUj 
be  necessary.^  As  where  the  plaintiff  has  examinee 
a  witness  de  bene  esse,  and  afterwards  replied,  with- 
out proceeding  to  serve  a  subpoena  to  rejoin,  the  de- 
fendant  may  immediately  file  a  rejoinder,  and  compe 
the  plaintiff  to  examine  in  chief  his  witness  examinee 
de  bene  esse ;  and  the  neglect  of  this  will  render  thi 
depositions  taken  de  bene  esse  nugatory,  if  the  witnes 
lives  long  enough  to  be  examined  in  chief/ 

§  880.  The  effect  of  a  replication  and  rejoinder  if 
to  put  the  cause  completely  at  issue  between  the  par- 
ties  ;  for,  immediately  after  the  defendant  has  appear- 
ed to  rejoin  gratis,  or  after  the  return  of  a  subpoena  U 

1  Cooper,  Eq.  PI.  329,  330;  Mitf.  Eq.  PI.  by  Jeremy,  321,  322. 

2  Ibid. 

3  Mitf.  Eq.  PL  by  Jeremy,  323 ;  Cooper,  Eq.  PI.  330. 

4  Ibid. 

5  Cooper,  Eq.  PI.  330  ;  Mitf.  Eq.  PI.  by  Jeremy,  323.  This  is  th 
English  practice.  But  in  America,  generally,  if  not  universally,  the  plead 
ings  terminate  with  the  replication,  and  no  rejoinder  is  filed;  and  th 
cause  is  deemed  fully  at  issue  upon  the  filing  of  the  replication.  This  i 
the  general  practice  in  the  Courts  of  the  United  States. 
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rejoin  served  on  the  defendant,  and  which,  by  an  or- 
der obtained  of  course,  is  now  usually  made  returna- 
ble immediately,  and  served  on  the  defendant's  clerk 
in  Court,  the  parties  may  proceed  to  the  examination 
of  witnesses  to  support  the  facts,  alleged  by  the  plead-* 
ings  on  each  side.^ 

^  881.  Replications  and  rejoinders  are  never  drawn, 
perused,  or  signed  by  counsel,  but  are  wholly  managed 
by  solicitors.  There  are,  therefore,  many  cases,  which 
come  to  a  hearing,  in  which,  if  the  pleadings  were 
looked  into,  it  would  be  found,  that  no  issue  had  been 
joined  between  the  parties.'    If  it  is  discovered,  that 


»  Cooper,  Eq.  PI.  330 ;  Mitif.  Eq.  PI.  by  Jeremy,  323. 

>  Cooper,  Eq.  PI.  331,  335;  Mitf.  Eq.  PI.  by  Jeremy,  333;  Rodney  «. 
Htrey  Moeeley,  R.  396.  The  repUcation,  and  the  proceedings  thereon, 
were  apparently  also  borrowed  fiom  the  Civil  Law,  aa  the  following  ex- 
tract from  Gilb.  For.  Rom.  p.  113,  114,  will  show.  **  The  replication  is 
the  contestation  of  the  answer  ;  and  this  must  be  filed,  in  order  to  put  the 
answer  in  issue.  By  the  ancient  Civil  Law,  the  plaintiff  was  to  give 
security  (as  is  herein  before  mentioned),  to  prosecute  his  suit  in  two 
mooths;  and  if  he  did  not,  he  was  to  be  dismissed,  and  answer  damages 
to  the  party.  This  begot  the  rule,  that  the  plaintiff  most  reply  in  three 
terms;  and  if  he  did  not,  the  defendant  might  more  for  a  dismission,  with 
costs.  The  rule  in  the  Exchequer  is  more  according  to  the  form  of  the 
Common  Law ;  for,  after  plea  pleaded,  the  plaintiff  was  to  reply  the  then 
next  term ;  and  if  he  did  not,  the  defendant  gare  him  a  rule  to  reply  in  a 
week  of  the  subsequent  term,  and  if  he  did  not,  there  was  an  order  for  dis- 
misBion,  as  in  soch  cases  there  was  judgment  at  law,  for  want  of  a  repli- 
cation. But  if  there  were  ssTeral  defendants,  one  could  not  get  an  order 
for  dismission,  till  a  full  answer  came  in  from  them  all;  because  the  plain- 
tiff cannot  go  to  proof  against  one  only,  since  publication  most  pass 
against  them  all,  before  the  decree  can  be  obtained.  But  then  the  plain- 
tiff most,  without  delay,  pursue  the  process  of  the  Court  against  the 
other  defendants.  WhencTer  the  replication  is  filed,  in  order  to  cloee 
the  htis  amttstaiio,  there  must  be  a  snbpcnia  to  rejoin,  which  is  according 
to  the  old  CiTil  Law,  which  required  a  citation,  in  order  to  form  the  act 
of  the  Court ;  and,  therefore,  the  first  citatatioo  was  to  answer ;  the  sec- 
ond to  rejoin,  upon  which  the  probatory  term  was  formed ;  and  the  third 
was  the  subpcBna,  or  citation  to  hoar  judgment.  But  if  the  defendant  de- 
layed the  plaintiff  upon  the  first  citation,  the  Court  rery  justly  might  im- 
pose terms  npon  him,  such  as  to  rejoin  gratis,  and  that  he  should  consent 
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a  replication  has  never  been  filed,  and  yet  witnesse 
have  been  examined,  the  Court  will  permit  the  rep 
lication  to  be  filed,  nunc  pro  tunc.  It  is  not,  however 
in  general,  until  after  replication  and  rejoinder,  tha 
the  parties  are  required  to  join  in  a  commission,  anc 
to  proceed  to  the  examination  of  witnesses.^ 

^  881,  a.  In  this  connection  it  may  be  proper  to  saj 
a  few  words  as  to  scandal  and  impertinence  in  inter- 
rogatories to  witnesses,  and  in  depositions,  as  we  have 
already  made  some  remarks  upon  scandal  and  imperti- 
nence in  Bills  and  answers.^  It  is  obvious,  that  it  is 
indispensable  for  the  purposes  of  justice,  that  Courts 
of  Equity  should  prevent  improper  interrogatories,  and 
depositions  containing  matters,  which  are  either  scan- 
dalous and  impertinent,  from  being  introduced  into  the 
cause,  when  they  have  nothing  to  do  with  the  merits, 
and  are  designed  to  create  false  impressions,  or  un- 


to form  the  probatory  term,  without  the  service  of  a  subpoBna  to  rejoin. 
If  the  plaintiff  replies,  the  defendant  can  never  dismiss  the  Bill,  withoai 
hearing  the  cause ;  because  the  defendant  may  rejoin  gratis,  and  prove 
his  answer,  and  so  bring  the  cause  to  a  hearing.  But  this  rule  is  no^ 
altered  ;  for  if  a  plaintiff  replies,  and  never  serves  the  defendant  with  s 
subpcena  to  rejoin,  nor  takes  any  step  towards  the  making  of  proof,  but 
sleeps  for  three  terms,  the  defendant  may  dismiss  the  plaintiff  by  rejoining, 
or  setting  down  the  cause ;  because  they  look  upon  the  replication,  though 
it  be  a  contestation  of  the  answer,  to  be  only  matter  of  form  ;  and  there- 
fore, if  the  plaintiff  afterwards  sleeps  for  three  terms,  he  acquiesces  in  a 
dismission.  And  the  mere  filing  of  the  replication,  though  it  does  put 
the  defendant  in  a  capacity  of  making  proof  of  his  answer ;  yet,  if  the 
plaintiff  will  acquiesce,  and  not  take  any  steps  towards  the  proving  of  his 
Bill,  it  would  be  very  hard,  that  the  defendant  should  be  put  to  the  trou- 
ble and  charge  of  setting  it  down  at  his  own  request.  But  if  witnesses 
have  been  examined,  and  publication  passed ;  there,  although  the  plaintif 
should  sleep  three  terms,  it  must  be  set  down  ad  regtUsitionem  defendentis , 
because  the  Court  cannot  make  a  decree  upon  acquiescence,  when  th< 
plaintiff  might  have  proved  the  allegations  of  the  Bill."     See  also  Gilb 

i  For.  Rom.  45, 108. 

^  1  Ibid. 

\  5  Ante,  ^  48,  266-270,  861-863. 


t 
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founded  prejudices.  Upon  a  suggestion,  therefore,  that 
the  interrogatories  exhibited,  or  depositions  taken  by 
either  party  in  a  cause,  are  open  to  this  objection,  the 
Court  will  order  them  to  be  referred  to  a  Master  to 
report,  whether  they  contain  any  scandalous  or  imper- 
tinent matter ;  and  if  the  Master  should  report  them 
to  contain  any,  the  Court  will  direct  such  matter  to 
be  expunged,  and  the  costs  paid  by  the  oflfending 
party  or  witness.^ 

1  Gode  r.  Mamford,  2  Yoange  &  Coll.  445,  446. 
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CHAPTER    XX. 

AMENDMENTS  AND  OTHER   INCIDENTS  OF   PLEADING. 

^  882.  Having  thus  gone  over  the  yarious  kinds  of 
pleadings  in  Equity,  it  remains  only  to  add  a  few  re- 
marks in  this  place,  upon  some  incidents,  which  have 
not  been  fully  noticed  before,  and  seem  necessary  to 
complete  our  survey  of  the  subject. 

^  883.  As,  in  Courts  of  Equity,  mispleading  in  mat- 
ter of  form  is  never  allowed  to  prejudice  any  party,  the 
real  and  substantial  merits  of  the  case  are  always 
looked  to.'  No  exceptions  to  formal  minutiae  in  the 
pleadings  are  usually  insisted  on ;  or,  if  insisted  on, 
they  are  never  allowed  by  the  Court  to  prevent  a  hear- 
ing upon  the  merits.'  For  the  Court  will,  upon  the 
discovery  of  any  errors  of  this  sort,  allow  an  amend- 
ment of  them ;  or  will  wholly  overlook  them  at  the 
hearing,  as  waived,  by  not  being  excepted  to  in  an 
early  stage  of  the  proceedings.^  In  many  cases,  also. 
Courts  of  Equity  will  allow  substantial  defects  to  be 
amended,  if  the  cause  is  in  such  a  stage,  as  that  they 
can  be  properly  amended  ;^  and  the  circumstances, 
therefore,  under  which  amendments  are  allowed  to  be 
made,  constitute  a  proper  subject  of  our  further  in- 
quiries. 

§  884.  And,  first,  as  to  amendments  by  the  plaintiff. 


A  Cooper,  Eq.  PI.  332. 

2  Ibid. 

3  Ibid. 

4  Ibid;  Mitf.  Eq.  PI.  by  Jeremy,  324,  325. 
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Amending  the  Bill  may  be  useful  for  various  purposes ; 
for  the  correction  of  mistakes ;  or  for  the  suppression 
of  impolitic  admissions  in  the  original  statements;  or 
for  adding  new  parties  ;^  or  for  inquiring  into  additional 
facts ;  or  for  the  further  investigation  of  facts,  which 
have  been  only  partially  disclosed ;  or  for  putting  in 
issue  new  matter,  stated  in  the  answer.' 

§  885.  If  the  plaintiff,  after  he  has  filed  his  Bill, 
finds,  that  he  has  omitted  to  state  any  matter,  or  to 
join  any  person,  as  party  to  the  suit,  which  he  ought  to 
have  done,  he  may  supply  such  defect  by  amending  his 
Bill.'  Or,  if,  after  the  defendant  has  put  in  his  an- 
swer, the  plaintiiT  thereby  obtains  new  lights,  as  to  the 
circumstances  of  his  case,  he  may  amend  his  Bill,  in 
order  to  shape  his  case  accordingly.^  And,  in  general, 
any  imperfection  in  the  frame  of  a  Bill  may  be  thus 
remedied,  as  often  as  occasion  shall  require.  If  any  ne- 
cessary parties  arc  omitted,  or  unnecessary  parties  are 
inserted,  the  Court,  upon  application,  will  permit  the 
proper  alteration  to  be  made  upon  terms,  according  to 
the  nature  of  the  case.^  But  the  matter  introduced  by 
amendment,  must  not  be  matter,  which  has  happened 
since  the  filing  of  the  Bill,  (which  is  termed  new  mat- 
ter,) unless,  indeed,  the  defendant  has  not  put  in  his 
answer,  in  which  case  the  Bill  may  be  amended  by 
adding  supplemental  matter.^ 

^  886.  The  application  by  the  plaintiff  to  amend  his 


'  Ante,  $  837, 641 ,  as  to  what  amendment*  may  be  made  tinder  the  gen- 
eral order  to  make  new  parties.  See  also  Stephens  v.  Frost,  9  Younge 
&  Coll.  997;  MUligao  v.  Mitchell,  1  Mjlne  Sl  Craig,  433,  449. 

S  Greslej  on  Evid.  91  -  93  ;  Hare  on  DiscoT.  99-94. 

'  Mitf.  Eq.  PI.  by  Jeremy,  56,  395,  396 ;  Post,  $  887. 

^  Mitf.  Eq.  PI.  by  Jeremy,  66,  396,  396. 

ft  Ilnd. 

•  Cooper,  Eq.  PI.  339,  333 ;  Mitf.  Eq.  PI.  by  Jerasy,  907, 990,  394  - 
396;  Id.  66;  Ante,  $  398,  336,  336. 
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Bill  must  also  be  made  at  the  proper  stage  of  the  ca 
in  which  amendments  are,  by  the  practice  of  Cour 
Equity,  allowed.  The  proper  time  to  apply  for  lea^ 
amend  is,  before  the  cause  is  at  issue.^     And  the  a 


1  Cooper,  Eq.  PL  333 ;  Gilb.  For.  Rom.  49,  108 ;  Mitf.  Eq.  H.  by ; 
my,  55,  324,  325;  Ante,  §  332,  614.  Although  it  is  usual  to  a 
ameudments  to  be  made  in  Bills  at  any  time  before  issue  joined ;  yet 
not  always  a  matter  of  course ;  for  under  particular  ciicnmstances, 
Court  has  refused  to  allow  material  amendments  to  be  made  after 
answer  has  been  put  in,  especially  where  laches  were  imputable  to 
plaintiff.  Thus,  where  underwriters  brought  a  Bill  for  diacoTory  aftei 
answer  was  put  in,  they  moved  for  leave  to  amend  by  adding  chazgea 
ative  to  matters,  which  might,  with  proper  diligence,  have  been  origii 
put  in  issue  by  the  Bill,  the  amendment  was  refused  by  the  Court.  1 
V.  Campbell,  2  Yonnge  &  Coll.  398,  399.  So,  where,  after  a  plea 
allowed  and  replied  to,  the  plaintiff  moved  to  withdraw  his  replical 
and  to  amend  the  Bill  so  as  to  vary  the  case  originally  made,  the  Cour 
fused  the  application,  although,  perhaps,  it  might  have  been  granted  il 
plied  for  at  the  time  the  plea  was  allowed.  Barnett  v.  Grafton, 8  Sim, 
72.  The  following  rules  on  the  subject  of  amendments  were  adopted 
the  Supreme  Court  of  the  United  States,  January  Term,  1842.  " 
plaintiff  shall  be  at  liberty,  as  a  matter  of  course,  and  without  paymei 
costs,  to  amend  his  Bill  in  any  matters  whatsoever,  before  any  copy 
been  taken  out  of  the  clerk's  office,  and  in  any  small  matters  afterwa 
such  as  filling  blanks,  correcting  errors  of  dates,  misnomer  of  parties, 
description  of  premises,  clerical  errors,  and  generally  in  matters  of  f( 
But  if  he  amend  in  a  material  point  (as  he  may  do  of  course)  after  a  c 
has  been  so  taken,  before  any  answer  or  plea,  or  demurrer  to  the  BilJ 
shall  pay  to  the  defendant  the  costs  occasioned  thereby,  and  shall  wit 
delay  furnish  him  a  fair  copy  thereof,  free  of  expense,  with  suitable  r 
ences  to  the  places,  where  the  same  are  to  be  inserted.  And  if  the  am 
ments  are  numerous,  he  shall  furnish  in  like  manner  to  the  defends] 
copy  of  the  whole  Bill  as  amended,  and  if  there  be  more  than  one 
fendant,  a  copy  shall  be  furnished  to  each  defendant  affected  ther 
After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before  replication, 
plaintiff  may,  upon  motion  or  petition,  without  notice,  obtain  an  order  i 
any  judge  of  the  Court,  to  amend  his  Bill  on  or  before  the  next  succ 
ing  rule  day,  upon  payment  of  costs,  or  without  payment  of  costs,  as 
Court  or  a  judge  thereof  may  in  his  discretion  direct.  But  after  r 
cation  filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it  an 
amend  his  Bill,  except  upon  a  special  order  of  a  judge  of  the  Court,  i 
motion  or  petition,  after  due  notice  to  the  other  party,  and  upon  proo 
affidavit,  that  the  same  is  not  made  for  the  purpose  of  vexation  or  dc 
or  that  the  matter  of  the  proposed  amendment  is  material,  and  could 
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IS  properly  at  issue,  when  the  replication  is  in,  and  the 
pleadings  are  closed ;  and,  at  farthest,  when  the  sub- 
poena for  a  rejoinder,  if  one  is  required,  is  returned,  or 
the  rejoinder  is  put  in.^ 

§  887.  However,  the  Court,  if  the  commissions  have 
not  issued  to  examine  witnesses,  will  allow  the  repli- 
cation to  be  withdrawn,  in  order  to  enable  the  plaintiflf 
to  made  an  amendment  in  his  Bill.  And,  indeed,  if 
no  witness  has  been  examined,  an  amendment  has 
been  permitted,  even  after  publication  has  passed.' 
But,  after  witnesses  have  been  examined,  the  Court 
will  not,  unless  under  very  special  circumstances,  or  in 
consequence  of  some  subsequent  event,  allow  the  Bill 
to  be  altered  or  amended.*  An  exception  has  been  ad^ 
mitted  in  the  case  of  the  plaintiff's  discovering  the 
necessity  of  new  parties,  which  the  plaintiff  may  add^ 
at  any  time  by  leave  of  the  Court,  limiting  his  amende 
ment  to  that  purpose.^  Sometimes,  leave  has  also 
been  given  to  amend  the  prayer  of  the  Bill  under  par- 
ticular circumstances,  after  the  proper  time  has  passed; 
as  where  the  prayer  has  been  omitted  by  mistake  ;  or 
the  prayer  for  the  proper  relief  has  not  been  made«' 
But  these  are  rare  exceptions,  and  not  easily  allowed. 


wHh  reasonable  diiigeoce  have  been  sooner  introdaced  into  the  Bill,  and 
upon  the  plaintiflf  ^s  submitting  to  such  other  terms  as  may  be  imposed  by 
the  jadge  for  speeding  the  cause/*  "  If  the  plaintiflf,  so  obtaining  any  order 
to  amend  his  Bill  aAer  answer,  or  plea,  or  demurrer,  or  aAer  replication, 
shall  not  file  his  amendments  or  amended  Bill  as  the  case  may  require,  in 
the  clerk's  ofllce,  on  or  before  the  next  succeeding  rule  day,  he  shall  be 
considered  to  have  abandoned  the  same,  and  the  cause  shall  proceed,  as  if 
no  application  for  any  amendment  had  been  made.**  1  Howard,  R.  In- 
trod.  50,  51  ;  17  Peters,  R.  Appendix,  66. 

1  Cooper,  Eq.  PI.  330 ;  Mitf.  Eq.  PI.  by  Jeremy,  393 ;  Hare  on  DiscoT. 
S9-94. 

«  Cooper,  Eq.  PI.  333. 

'  Mitf.  Eq.  PI.  by  Jeremy.  355. 

4  Cooper,  Eq.  PI.  333 ;  Mitf.  F^^.  PI.  by  Jeremy,  335. 

5  Cooper,  Eq.  PI.  333 ;  Mitf.  Fa\.  PI.  by  Jeremy,  325.  331. 

CQ.    Pf..  108 
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^  888.  If  the  necessity  of  adding  new  parties  aris 
from  the  death  or  marriage  of  any  of  those,  who  we 
first  made  parties  to  the  Bill,  this  cannot  be  done  1 
amendment;  but,  the  cause  being  abated,  a  Bill  < 
Revivor  must  be  exhibited,  in  order  to  bring  such  ne 
parties  before  the  Court.^  So,  if  the  fact,  desired  I 
be  stated  on  the  record,  has  arisen  subsequent  to  tfa 
filing  of  the  original  Bill,  and  of  the  defendant's  put 
ting  in  his  answer ;  such  as  the  bankruptcy  of  one  c 
the  parties,  or  a  devise  of  the  lands  in  question,  ii 
case  lands  constitute  the  subject  of  the  suit;  in  eac 
of  these  cases  a  supplemental  Bill  must  be  filed.'  Sc 
if  the  plaintiff  thinks  some  discovery  from  the  defend 
ant,  which  he  has  not  obtained,  is  wanting  to  suppoi 
his  case,  he  may  file  a  supplemental  Bill  to  obtain  tha 
^  discovery.'  Any  matter  also,  at  any  time,  which  can 
not  be  made  the  subject  of  an  amendment  may  b 
charged  in  a  supplemental  Bill.^  But  the  plaintiff  can 
not,  upon  such  a  supplemental  Bill,  examine  witnesse 
to  any  fact  put  in  issue  by  the  original  Bill.^ 

§  889.  The  original  rule,  as  to  the  time  of  allowin 
amendments,  was  probably  borrowed  from  the  Civ 
Law,  according  to  which  the  plaintiff,  by  the  leave  ( 
the  Court,  might  add  any  new  positions  to  the  libel  be 
fore  the  replication  was  filed ;  for  the  replication  ws 
the  contestation  of  the  answer.  And  after  the  answe 
was  contested,  there  could  be  no  new  positions ;  bi 
the  parties  went  immediately  to  the  proofs.^ 

1  Cooper,  Eq.  PI.  333 ;  Mitf.  Eq.  PI.  by  Jeremy,  325,  326.     Ante, 
328,  329. 

2  Cooper,  Eq.  PI.  333,  334.     Ante,  §  328,  329,  336,  349. 

3  Cooper,  Eq.  PI.  334.     Ante,  §  335. 

4  Ibid.     Ante,  §333-336. 

5  Cooper,  Eq.  PI.  333,  334  ;  Mitf.    Eq.   PI.   by  Jeremy,  325,  32( 
Ante,  ^  334  -  336,  345  -  350. 

«  Gilb.  For.  Rom.  108 ;  Id.  48 ;  2  Bro.  Civil  and  Adm.  Law,  347,  34 
Gilbert,  in  bis  For.  Rom.  p.  48,  49,  has  added  some  explanatory  obsenr 
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§  890.  Hence,  also,  the  rule  is  derived,  that,  before 
issue  joined,  the  only  way  to  introduce  new  matter, 
which  occurred  before  the  filing  of  the  Bill,  is  by  way 
of  amendment.  It  cannot  be  introduced  by  way  of  a 
supplemental  Bill.^  The  reason  assigned  is,  because 
the  original  cause  is  then  but  in  fieri.  After  issue 
joined,  a  supplemental  Bill  (as  we  have  seen)  may  be 
filed  by  leave  of  the  Court ;  because  the  first  cause  is 
closed.'  But  such  supplemental  Bill  cannot  be  brought 
without  leave  of  the  Court ;  because  the  plaintiiT  can- 
not introduce  new  matter  into  the  same  cause,  after 
the  time  for  amendment  has  passed,  so  as  to  make  it  a 
part  of  it,  without  the  permission  of  the  Court.' 


tioot.  **  By  the  Canon  Law,'*  says  be,  '*  the  libel  cannot  be  amended  poU 
htU  etnUestationem.  This  rule  was  exceedingly  strong  in  the  old  Cinl 
Law  ;  for  the  litis  contestatio  being  before  the  prtetor,  the  judge  had  only  a 
commission  to  hear  that  cause ;  and  he  could  not  alter  or  change  it.  And 
tlierefore  he  did  not  take  the  judicium  to  be  captum^  till  the  litis  contesUdio. 
Bot  aAer  the  lUu  contestation  they  were  supposed  to  be  under  a  quasi  con" 
tractut,  to  submit  to  the  sentence ;  because  they  received  the  judges  by 
agreement  of  both  parties  from  the  prctor.  And  although  there  was  the 
tuna  judge  both  for  the  Htis  contestation  and  the  sentence  in  the  Canon 
Law ;  yet  they  allowed  the  time  for  reforming  the  libel  to  be  only  anU 
litem  contestaiam,  and  that  post  litem  contestatam  it  comes  too  late  ;  for  that 
would  be  to  make  another  cause,  which  is  not  in  contest." 

^  Ante,  ^  339. 

*  Ante,  $  332. 

'  Gilb.  For.  Rom.  49 ;  Ante,  ^  333,  337,  345-  360.  Gilbert  has  ex- 
plained  this  matter  more  fully  in  his  For.  Rom.  p.  108,  109.  *'  Bat  if 
any  new  matter,'*  says  he,  **  was  discovered  aAer  replication,  they  might, 
by  leave  of  the  Court,  file  a  supplemental  Bill,  touching  any  matter  of 
fact,  that  wss  discovered  aAer  such  replication  ;  for  the  supplemental  Bill 
was  in  the  nature  of  a  new  cause,  which  might  be  brought,  by  leave  of  the 
Court,  aAer  the  contestatio  litis  in  the  former  cause ;  and  the  Court  might 
lengthen  the  time  for  publication,  aAer  such  supplemental  Bill  and  answer 
came  in ;  because  the  prolongation  of  the  probatory  term  was  very  moeh 
in  the  breast  of  the  Court.  But,  if  the  supplemental  Bill  be  moved  for 
after  publication,  the  Court  never  gives  them  leave  to  examine  any  thing, 
that  was  in  issue  in  the  former  cause,  by  reason  of  the  manifest  danger  of 
subornation  of  perjury,  where  they  have  a  sight  of  the  examination  of  the 
witnesses.    But  for  matter  of  account,  there  may  be  a  supplemental  Bill 


860  EQUITY    PLEADINGS.  [CH.  1 

^891.  After  a  plea  is  set  down  for  argument,  1 
plaintiff  may  amend  his  Bill ;  and,  although  taking  e 
ceptions  to  an  answer,  accompanying  a  plea,  is  an  a 
mission  of  the  plea,  as  has  been  before  mentioned 
yet  amending  the  Bill,  after  a  plea,  is  said  not  to  ha 
the  effect  of  allowing  the  plea.^  So,  at  any  time  b 
fore  a  demurrer  is  allowed,  the  plaintiff  may  amend  tl 
Bill.^  If,  upon  the  hearing  the  cause,  the  plainti^aj 
pears  entitled  to  relief,  but  the  case  made  by  the  Bi 
is  insufficient  to  ground  a  complete  decree,  the  Com 
will  not  allow  an  amendment ;  but  it  will  sometiuM 
give  the  plaintiff  leave  to  file  a  supplemental  Bill,  ( 
bring  before  the  Court  such  matter,  as  is  necessary,  i 
addition  to  the  case  made  by  the  original  Bill/  If  tb 
addition  of  parties  is  only  wanted,  an  order  is  usual! 
made  for  the  cause  to  stand  over,  with  liberty  for  tb 
plaintiff  to  amend  the  Bill  by  adding  the  proper  pai 
ties/  And  in  some  cases,  where  a  matter  has  not  bee 
put  in  issue  by  a  Bill  with  sufficient  precision,  tli 
Court  has,  upon  the  hearing  of  the  cause,  given  tl 
plaintiff  liberty  to  amend  the  Bill,  for  the  purpose  i 
making  the  necessary  alteration/ 

after  publication ;  because  they  examine  to  such  matters  of  account  b 
fore  the  Master  or  deputy  afler  publication.  And  this  is  from  the  oece 
sity  of  the  thing  ;  because  the  charge  or  discharge  must  be  made  up  pi 
vately  before  the  Master  or  deputy  ;  and  therefore,  they  being  in  chai| 
and  discharge,  the  particulars  of  which  must  be  proved,  such  acconn 
being  now  kept  by  books  or  notes,  and  formerly  by  scores  or  tallies  oi 
against  another.  And  therefore  a  supplemental  Bill  in  matters  of  accou 
is  seldom  refused.  So  likewise  a  supplemental  Bill  may  be  for  any  fa 
discovered  afler  publication  passed,  that  was  not  in  issue  in  the  san 
cause,  and  where  such  fact  might  vary  the  decree.  But  afler  the  deer 
js  pronounced  and  enrolled,  it  must  be  by  Bill  of  Review  and  reversal." 

A  Ante,  4  689. 

«  Cooper  Eq.  PI.  334. 

3  Ibid. 

^  Cooper,  Eq.  PI.  334,  335;  Mitf.  Eq  PI.  by  Jeremy,  3-20,  307;  Ani 
^  689.     Ante,  §  888. 

5  Ibid. 

6  Ibid. 
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^  892.  The  Court,  considering  infants  as  particular- 
ly under  its  protection,  will  not  permit  an  infant  plain- 
tiff to  be  injured  by  the  manner,  in  which  his  Bill  has 
been  framed.*  Therefore,  where  a  Bill,  filed  on  be- 
half of  an  infant,  submitted  to  pay  off  a  mortgage, 
and  upon  hearing  the  cause,  the  Court  was  of  opinion, 
that  the  infant  was  not  bound  to  pay  the  mortgage,  it 
was  ordered,  that  the  Bill  should  be  amended  by  strik- 
ing out  the  submission.*  And,  where  a  matter  has  not 
been  put  by  a  Bill  properly  in  issue,  to  the  prejudice 
of  the  infant,  the  Court  has  generally  ordered  the  Bill 
to  be  amended.* 

^  893.  Sometimes,  upon  the  hearing  of  the  cause, 
it  has  appeared,  that  a  matter  properly  in  issue,  or  at 
least  stated  in  the  proceedings,  has  not  been  proved 
against  parties,  who  have  admitted  it  by  their  answers, 
although  not  competent  so  to  do,  for  the  purpose  of  en- 
abling the  Court  to  pronounce  a  decree.  In  these 
cases,  the  Court  has  permitted  the  proper  steps  to  be 
taken  to  obtain  the  necessary  proof;  and  for  this  pur- 
pose has  suffered  interrogatories  to  be  exhibited.^  And, 
where  the  plaintiff  has  neglected  to  file  a  necessary 
replication,  the  Court  has  allowed  him  to  supply  the 
defect.^  Thus,  where  a  Bill  was  filed  on  behalf  of 
creditors,  for  satisfaction  out  of  real  and  per^nal  es- 


>  Mitf.  Eq.  PI.  by  Jeremy.  327 ;  Cooper,  Eq.  PI.  335. 

s  n>id. 

3  Ibid. 

<  Mitf.  Eq.  PI.  by  Jeremy,  329,  330 ;  Cooper,  Eq.  PI.  335.  Mr. 
Cooper  (Eq.  PI.  335)  has  added  in  ihis  connectioo ;  '•  And  where  a 
plaintiff  aet  down  his  cause  to  be  hoard  on  Bill  and  answer ;  and  had  a 
decree  against  the  defendant  by  default ;  and  when  the  defendant  came  to 
show  cause  against  the  decree,  it  was  altered  in  his  faTor,  the  plaintiff  pe- 
titioned to  rehear  the  cause,  and  at  the  rehearing  prayed  leaTe  to  reply  to 
the  defendant*s  answer,  which  the  Court  granted.**     1  Eq.  Abhdg.  43. 

ft  Ibid. 
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tates,  devised  to  trustees  for  that  purpose,  and  subj< 
to  that  charge,  in  strict  settlement ;  and  the  answers 
the  tenant  for  life,  and  of  the  first  remainder-man 
tail,  who  was  an  infant,  were  not  replied  to ;  the  Coo 
on  the  hearing,  directed,  that  the  plaintiffs  should  be  ; 
liberty  to  reply  to  those  answers,  and  to  exhibit  inCei 
rogatories,  and  to  prove  their  debts  against  those  di 
fendants,  as  they  had  before  proved  them  against  tb 
trustees ;  and  it  reserved  the  consideration  of  the  di 
rections  necessary  to  be  given  upon  such  new  prooC^ 

^  894.  Secondly ;  As  to  amendments  on  the  part  c 
the  defendant.  A  defendant  may  amend  his  pleading 
but  this  is  allowed  with  much  moro  caution  than  in  th 
case  of  a  plaintiff.'  A  demurrer  cannot,  (as  a  pie 
may,)  be  good  in  part  and  bad  in  part,  with  reference  t 
its  extent,  or  to  the  quantity  of  Bill  covered  by  it;  an 
if  it  is  too  general,  it  must  be  overruled.'  Bat  th 
Court  has  a  discretion,  if  a  fair  case  is  made,  to  gi? 
the  defendant  leave  to  amend,  and  narrow  it,  upo 
proper  terms,  which  is  a  guard  upon  the  practice.* 

§  895.  With  respect  to  the  amendment  of  pleai 
there  certainly  have  been  cases,  in  Which  the  Court  ha 
permitted  them  to  be  amended,  where  there  has  bee 
an  evident  slip  or  mistake,  and  the  material  ground  c 
defence  seemed  to  be  sufficient.*  Yet  the  Ckmrt  al 
ways  expects  to  be  told  precisely,  what  the  amend 
ment  is  to  be,  and  how  the  slip  happened,  before  i 
will  allow  the  amendments  to  take  place.*     But,  al 


1  Ibid. 

8  Cooper,  Eq.  PI.  336 ;  Mitf.  Eq.  PI.  by  Jeremy,  327,  328. 

3  Ante,  §  443,  692. 

*  Cooper,  Eq.  PI.  336. 

5  Cooper,  Eq.  PI.  336;  Newman  9,  Walli8,2  Bro.  Ch.  R.  143,  14 
NobkiBsen  v.  Hastings,  2  Ves.  jr.  85  ;  Ante,  §  701. 

6  Ibid. 
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though  it  IS  not  usual  to  refuse  leave  to  amend  picas  } 
jet  the  defendant  will  be  tied  down  to  a  very  short 
time,  in  which  to  amend.'  And  where  a  plea  seemed 
incapable  of  amendment,  the  defendant  has  had  leave 
to  withdraw  it,  and  to  plead  de  novo  in  a  fortnight.* 
Where  a  plea  is  clearly  good  in  substance,  but  is  con- 
sidered as  objectionable  in  point  of  form,  as  for  not 
concluding  either  in  bar  or  otherwise,  and  for  not  stat- 
ing some  other  necessary  things,  leave  has  been  given 
to  amend  it.* 

§  896.  But  in  the  case  of  answers,  and  of  pleas  put 
in  upon  oath,  the  Court  will  not,  for  obvious  reasons, 
easily  suffer  an  amendment  to  be  made.^  In  a  small 
matter,  however,  the  defendant  may  amend  ;  but  not 
in  a  material  one,  unless  upon  evidence  to  the  Court 
of  surprise.*  The  most  common  case  of  amending  an 
answer  is,  where,  through  inadvertency,  the  defendant 
has  mistaken  a  fact,  or  a  date ;  there,  the  Court  will 
give  leave  to  amend,  to  prevent  the  defendant  from  be- 
ing prosecuted  for  perjury/  In  genera],  however,  this 
indulgence  is  confined  to  cases  of  mere  mistake  or  sur- 
prise in  the  answer.^ 


1  niid. 
'  Ibid. 

«  Cooper,  Eq.  PI.  336,  337 ;  Mitf.  Eq.  PI.  by  Jeremy,  3S7,  398. 

A  Ibid. ;  Smith  v.  Babcock,  3  Sumner,  R.  583. 

•Ibid. 

7  Blitf.  Eq.  PI.  by  Jeremy,  397,  3S8.  la  Smith  v.  Bmbcock,  3  Snnmer, 
R.  583,  the  Court  taid;  "  The  generml  rulee  of  CoorU  of  Equity  in  the 
amendment  of  answers  are  well  known.  In  mere  matters  of  form,  or  mis* 
takes  of  dates,  or  Terbal  inaccuracies,  Courts  of  Equity  are  Tery  indul- 
gent in  allowing  amendmenu.  But  when  application  is  made  to  amend  an 
answer  in  material  facts,  or  to  change  essentially  the  grounds  taken  in  the 
original  answer,  Couru  of  Equity  are  exceedingly  slow  and  reluctant  in 
acceding  to  it.  To  support  such  applications,  they  require  Tery  cogent 
circumstances,  and  such  ss  repel  the  notion  of  any  attempt  of  the  party 
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§  897.  A  distinction  has  also  been  made  beti 
the  admission  of  a  fact,  and  the  admission  of  a  cc 


to  oTade  the  justice  of  the  case,  or  to  set  up  new  and  iDgeniouBlj 
trived  defeDces  or  subterfuges.  Where  the  object  is  to  let  in  new 
and  defences  wholly  dependent  upon  parol  evidence,  the  reluctance  o 
Court  is  greatly  increased ;  since  it  has  a  natural  tendency  to  encoaiage 
lessness  and  indifference  in  making  answers,  and  leaTes  much  room  ope 
the  introduction  of  testimony  manufactured  for  the  occasioD.  But  w 
the  new  facts,  sought  to  be  introduced,  are  written  papers  or  docuDM 
which  have  been  omitted  by  accident  or  mistake,  there  the  same  re 
does  not  apply  in  its  full  force ;  for  such  papers  and  documents  canD< 
made  to  speak  a  different  language  from  that,  which  originally  belo 
to  them.  The  whole  matter  rests  in  the  sound  discretion  of  the  Coo] 
should  be  sorry,  that  it  should  be  supposed,  that  the  Court  had  no  am 
ity  to  grant  leave  to  file  an  amended  answer,  wherever  it  was  mani 
I  that  the  purposes  of  substantial  justice  required  it.     On  the  other  b 

considering  the  solemnity  of  answers,  I  should  be  sorry  to  see  any  ] 
^ ',  tice  introduced,  which  should  in  any,  the  slightest  degree,  encourage 

ligence,  indifference,  or  inattention  to  the  duties  imposed  by  law  i 

parties,  who  are  called  upon  to  make  statements  under  oath.    Ao 

seems  to  me,  that,  before  any  Court  of  Equity  should  allow  such  anei 

I  answers,  it  should  be  perfectly  satisfied,  that  the  reasons  asugned  foi 

application  are  cogent  and  satisfactory  ;  that  the  mistakes  to  be  corre 
or  the  facts  to  be  added,  are  made  highly  probable,  if  not  certain; 
they  are  material  to  the  merits  of  the  case  in  controversy ;  that  the  ] 
has  not  been  guilty  of  gross  negligence ;  and  that  the  mistakes  have 
ascertained,  and  the  new  facts  have  come  to  the  knowledge  of  the  ps 
since  the  original  answer  was  put  in  and  sworn  to.  Where  the  part] 
lies  upon  new  facts,  which  have  come  to  his  knowledge,  since  the  am 
was  put  in  ;  or  where  it  is  manifest,  that  he  has  been  taken  by  surp 
'  or  where  the  mistake  or  omission  is  manifestly  a  mere  inadvertence 

oversight,  there  is  generally  less  reason  to  object  to  the  amendment,  1 
there  is,  where  the  whole  bearing  of  the  facts  and  evidence  must  1 
been  well  known  before  the  answer  was  put  in."  The  60th  Rul 
the  Equity  Rules  of  the  Supreme  Court  of  the  United  States  dech 
"  After  an  answer  is  put  in,  it  may  be  amended  as  of  course,  in  any  i 
ter  of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  ieferen< 
a  document,  or  other  small  matter,  and  be  resworn,  at  any  time  befo 
replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing  upon  Bill 
answer.  But  after  replication,  or  such  setting  down  for  a  hearing,  it  i 
not  be  amended  in  any  material  matters,  as  by  adding  new  facts  oi 
fences,  or  qualifying  or  altering  the  original  statements,  except  by  sp 
leave  of  the  Court  or  of  a  judge  thereof,  upon  motion  and  cause  sh 
after  due  notice  to  the  adverse  party,  supported,  if  required,  by  affid: 
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queoce  in  law,  or  in  Equity.  Therefore,  where  a  de- 
fendant, after  putting  in  an  answer,  discovered  a  ground 
of  defence  to  the  Bill,  of  which  he  was  not  before  in- 
formed, namely,  a  purchase  by  the  person,  under  whom 
he  claimed,  without  notice  of  the  plaintiff's  title, 
which  could  only  be  used  by  way  of  defence,  and  could 
not  be  the  ground  of  a  Bill  of  Review,  the  Court  al- 
lowed the  answer  to  l)e  taken  off  the  Ale,  and  the  new 
matter  to  be  added,  and  the  answer  to  be  resworn.' 

§  898.  But  where  the  application  was  to  strike  out 
of  the  defendant's  answer  several  words,  importing, 
that  he  had  received  £1300  in  full  of  his  advance- 
ment from  his  father  in  his  lifetime,  which  he  refused 
to  bring  into  hotchpot ;  and  the  defendant  afterwards 
swearing,  that  he  had  mistaken  the  law  in  that  point, 
desired  to  be  at  liberty  to  waive  any  admission  he  had 
made  as  to  it,  and  to  wait,  till  the  Master  had  made 
bis  report,  it  was  refused.^ 

^  899.  So,  where  a  Bill  was  brought  by  the  next  of 
kin  against  an  executor  for  an  undisposed-of  surplus, 
and  the  executor  answered,  and  waived  the  benefit  of 
the  surplus  by  mistake  of  the  law  ;  although  he  after^ 
wards  proved,  that  the  testator  intended  him  to  have 
the  surplus ;  yet  he  was  not  suffered  to  amend  his 
answer.*  But  a  defendant,  after  a  general  admission 
of  assets,  has  been  permitted  to  amend  his  answer,  by 


And  in  trery  case  where  leave  is  so  granted,  the  Court,  or  the  judge 
grtntiiig  the  aame,  may,  in  his  discretioD,  require,  that  the  tame  be  sep- 
arately eDgroeaed  and  added  as  a  distinct  amendment  to  the  original  an- 
swer, to  aa  to  be  distinguishable  therefrom.**  1  Howard,  R.  Introd.  p. 
69;  17  Peters,  R.  Appx.  p.  60. 

1  Mitf.  Eq.  PI.  by  Jeremy,  32ft;  Cooper,  Eq.  PI.  337;  Patterson  r 
Slaughter,  Ambler,  R.  899,  and  Mr.  Blunt*s  note  (1). 

«  Cooper,  Eq.  PI.  337;  Pcarce  v.  Grote,  Amb.  R.  «6;  Mitf.  Kq.  PL 
by  Jeremy,  38^.     See  Smith  v.  Babciick.  3  Snmner,  R.  583. 

9  Ibid. 

EQ.  PL.  109 
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admitting  assets  to  pay  the  plaintiflf's  debt  only,  if 
same  did  not  exceed  £400.^ 

^  900.  So,  on  an  application  to  aoiend  a  sebeduk 
the  defendant's  answer,  an  indictment  for  perjury  b 
ing  been  preferred,  or,  at  least,  threatened,  the  Co 
refused  to  interfere,  although  it  was  taken  to  be  de 
that  the  defendant  did  not  mean  to  perjure  himself, 
he  had  no  interest  in  so  doing*'  That  question  m 
properly  the  subject  of  consideration  before  the  graj 
jury,  who,  if  they  thought,  that  the  defendant  did  n 
mean  to  perjure  himself,  would  throw  out  the  indii 
ment.  On  the  other  hand,  if  there  were  any  groa 
for  the  indictment,  it  would  be  wrong  for  the  Coi 
to  interpose.' 

^  901.  In  proceedings  upon  an  answer  under  oai 
where  there  is  a  clear  mistake,  the  answer  was, 
the  old  practice,  allowed  to  be  taken  off  the  file,  ai 
a  new  answer  put  in.^  But  Lord  Thurlow  adopt 
a  better  course,  not  taking  the  answer  off  the  fi 
but  permitting  a  sort  of  supplemental  answer  to 
filed  ;  that  course  leaving  the  parties  the  full  effect 
what  had  been  sworn  before,  with  the  explanati 
given  by  the  supplementctl  answer.*  But  to  obt< 
such  permission,  the  defendant  must  state  by  afiidai 
that,  when  he  put  in  his  answer,  he  did  not  know  t 
circumstance,  upon  which  he  applies,  or  any  other  c 
cumstances,  upon  which  he  ought  to  have  stated  t 
fact  otherwise.®  However,  where  an  answer  had  m 
named  the  plaintiff,  it  was  considered  as  no  answ 


1  Cooper,  Eq.  PL  337,  338 ;  Rawlins  v.  Powell,  1  P.  Will.  297;  Da 
V.  Crump,  1  Dick.  35. 

2  Cooper,  Eq.  Pi.  338 ;  Verney  v.  Macknamara,  1  Bro.  Ch.  R.  : 
and  Mr.  Bellas  note,  (1). 

3  Ibid.  4  Ibid. 
^  Ibid.  6  Ibid. 
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and  the  defendant  therefore  not  bound  by  it ;  and  a 
proper  answer  being  put  in,  the  former  was  ordered  to 
be  taken  off  the  file,  by  the  description  of  a  paper 
writing,  purporting  to  be  an  answer.^  Exceptions 
also  to  an  answer  have  been  permitted  to  be  amend- 
ed, where  there  has  been  a  mere  mistake.' 

^  902.  Upon  the  hearing  of  a  cause,  the  same  in« 
dulgence  will  be  granted  to  a  defendant,  as  to  a  plain- 
tiff. If  it  has  appeared,  that  the  defendant  has  not 
put  in  issue  facts,  which  he  ought  to  have  put  in  issue, 
and  which  must  necessarily  be  in  issue,  to  enable  the 
Court  to  determine  the  merits  of  the  case ;  he  will  be 
allowed  to  amend  his  answer  for  the  purpose  of  stating 
those  facts.'  Thus,  where  to  a  Bill  for  tithes,  a  nuxUiM 
had  been  set  up  as  a  defence,  and  it  appeared  from 
the  evidence  in  the  cause,  that  there  was  pmliably  a 
good  ground  for  opposing  the  plaintiflPs  claim,  although 
the  defendant  had  mistaken  it;  the  Court  permitted 
him  to  amend  his  answer.^  But  on  the  rehearing  of 
a  decree,  an  answer  cannot  be  amended,  but  by  con- 
sent of  parties.' 

^  903.  Where  a  fact,  which  may  be  of  advantage 
to  a  defendant,  has  happened  subsequent  to  his  an- 
swer, it  cannot  with  propriety  be  put  in  issue  by 
amending  hb  answer.^  Biit,  if  it  appears  to  the  Court 
on  the  hearing,  that  it  may  thus  be  of  advantage,  the 
proper  way  seems  to  be,  to  order  the  cause  to  stand 
over  until  a  new  Bill,  in  which  the  fact  can  be  put  in 
issue,  can  be  brought  to  a  hearing  with  the  original  suit.^ 

1  Cooper,  Eq.  PI.  338,  330 ;  Jeooingt  v.  Morton  CoUoge,  8  Ves.  30  ; 
Wolk  9.  Wood,  10  Yes.  iOl ;  Dolder  p.  Bonk  of  England,  10  Vet.  084. 


3  Coopor,  Eq.  PI.  330;  Mitf.  Eq.  PI.  by  Jeremy,  397,  388. 

«  nnd. 

ft  Ibid. 

•  Cooper,  Kq.  PI.  340;  Mitf.  K(\.  PI  by  Jeremy,  300. 

^  Ibid. 
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A  Bill  for  this  purpose  seems  to  be  in  the  nature  o 
plea  puis  darrein  continuance  at  the  common  la 
So,  where  new  matter  in  an  account  is  discovered 
fore  the  hearing,  but  after  a  replication  is  filed. 
Court  will  permit  a  supplemental  answer  to  be  put  i 

^  904.  In  most  of  these  cases,  the  indulgence,  g 
en  by  the  Court,  is  allowed  to  the  mistakes  of  the  p 
ties,  and  with  a  view  to  save  expense.  But  when 
injury  may  arise  to  others,  the  indulgence  has  be 
more  rarely  granted/  And  so  far  as  the  pendency 
a  suit  can  affect  either  the  parties  to  it,  or  strangf 
the  matter,  brought  into  a  Bill  by  amendment,  will  i 
have  relation  to  the  time  of  filing  the  original  Bill ;  I 
the  suit  will  so  far  be  considered  as  pending  only  fr 
the  time  of  the  amendment.^  But,  where  a  Bill  se< 
a  discovery  from  a  defendant,  and  having  obtained  tl 
discovery,  the  Bill  is  amended  by  stating  the  result, 
should  seem,  that  the  suit  may,  according  to  circn 
stances,  be  considered  as  pending  from  the  filing  of 
original  Bill,  at  least,  as  to  that  defendant,  and  p 
haps  as  to  the  other  parties,  if  any,  and  to  stang 
also,  so  far  as  the  original  Bill  may  have  stated  < 
matter,  which  might  include  in  general  terms  the  si 
ject  of  the  amendment.* 

^  905.  Even  upon  the  hearing,  as  has  been  alre^ 
noticed,  the   Court,  having  the  whole  case  before 


1  Cooper,  Eq.  PI.  340;  Mitf.  Eq.  PI.  by  Jeremy,  329. 
9  Ibid. 

3  Mitf.  Eq.  PI.  by  Jeremy,  330,  331;  Cooper,  Eq,  PI.  340.  Mr.  C 
er  has,  in  this  connexion,  added  —  '*  And  not  only  the  parties  to  a  suit 
allowed  all  fair  and  liberal  indulgence ;  but  it  is  even  extended  to  witr 
es  in  a  cause,  whose  depositions  are  permitted  to  be  amended  in  ca 
clear  mistake ;  the  Court  always  aiming  to  act  upon  broad  principle 
justice,  disentangled  as  much  as  possible  from  little  technicalities." 

4  Ibid. 

5  Ibid. 


CH.    XX.]         AMENDMENTS    TO    PLEADINGS.  869 

and  being  embarrassed  in  its  decision  by  defects  in  the 
pleading,  has  permitted  amendments,  both  of  Bills  and 
answers,  under  very  special  circumstances.^  Where 
new  matter  has  been  discovered,  either  by  the  plain- 
tiff or  the  defendant,  before  a  decree  has  been  pro* 
nounced,  deciding  on  the  rights  of  the  parties,  a  sup- 
plemental or  a  cross  Bill  has  been  permitted,  to  bring 
such  matter  before  the  Court,  to  answer  the  purposes 
of  justice ;  instead  of  allowing  an  amendment  of  a 
Bill  or  answer,  where  the  nature  of  the  matter  discov- 
ered would  admit  of  its  being  so  brought  before  the 
Court.'  And  after  a  decree,  upon  a  similar  discovery, 
a  Bill  of  Review,  or  a  Bill  in  nature  of  a  Bill  of  Re- 
view, has  been  allowed  for  the  same  purpose ;  both 
these  forms  of  proceeding  being  in  their  nature  similar 
to  amendments  of  Bills  or  answers,  calculated  for  the 
same  purposes,  and  generally  admitted  under  similar 
restrictions.'  It  may,  however,  happen,  that  by  the 
mistake,  or  negligence,  or  ignorance  of  parties,  their 
rights  may  be  so  prejudiced  by  their  pleadings,  that 
the  Court  cannot  permit  important  matter  to  be  put  in 
issue  by  any  new  proceeding  without  so  much  hazard 
of  inconvenience,  that  it  may  be  better,  that  the  indi- 
vidual should  suffer  an  injury,  than  that  the  adminis- 
tration of  justice  should  be  endangered  by  allowing 
such  proceeding.^ 

^  906.  The  remarks  contained  in  the  last  section, 
constitute  the  closing  paragraph  of  Lord  Redesdale's 
great  work  on  Equity  Pleadings ;  and  they  furnish  a 
fit  admonition  for  the  close  of  the  present  imperfect 
Commentaries.     Upon  a  careful  review  of  the  whole 

1  Mitf.  Eq.  PI.  by  Jeremy,  331. 
«  Ibid. 
3  Ibid. 
*  Ibid. 
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subject,  the  attentive  reader  will  perceive,  that  tl 
task  of  mastering  so  complicated  a  science  will  requii 
from  him  the  employment  of  many  hours  of  dee 
study,  of  laborious  research,  and  of  undivided  dill 
gence.  He  must  give  his  days  and  his  nights  to  i 
with  an  earnest  and  unflinching  devotion.  But  th< 
rewards  will  amply  repay  him  for  all  his  toils.  He 
who  has  attained  a  thorough  knowledge  of  Equit} 
Pleadings,  cannot  fail  to  have  become  a  great  Equitj 
Lawyer.  He  need  not  shrink  from  the  most  difficult 
and  complicated  engagements  of  his  profession.  Nay 
he  will  find,  that  while  many  others  are  wiUing  to  relj 
on  their  own  genius,  with  a  rash  and  delusive  self 
complacency,  to  carry  them  through  the  intricacies  o 
a  controverted  suit,  he  may  far  more  justly  and  safelj 
repose  on  a  solid  learning,  which  will  secure  respect 
and  a  trained  and  varied  discipline,  which  will  com* 
mand  confidence.  To  no  human  science  better,  thai 
to  the  Law,  can  be  applied  the  precepts  of  sacrei 
wisdom,  in  regard  to  zeal  and  constancy  in  the  searcl 
for  truth.  Here,  the  race  may  not  be  to  the  swift 
but  assuredly  the  battle  will  be  to  the  strong. 
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general  charge  in,  when  sutBcient  28, 35-  38, 252 

prayer  of  relief,  general,  when  suficient    .  40-44 

when  special,  is  required  40-44 
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Hegti 

for  injunction  is  ilirajs  special 

40- 

must  conform  to  frame  of  the  Bill 

importance  of  accuracy  in 

form  of  prayer  in 

description  of  parties  in 

.'  25- 

citizenship  averred  in 

for  charily,  how  construed 

■     8^ 

signsture  of  counael  to 

scandal  in  Bill 

47,!W6-S 

impertinence  in  Bill 

.     47. 266- a 

euperlluity  in  Bill 

47,366-» 

271 -as 

who  may  sue  as  plaintifib     , 

49-1 

Attomey-Geaer&l 

49-1 

corporations 

relators 

.'    49,1 

alien  friends 

51-i 

alien  aoverei^DB      . 

i 

in  formA  paupmt 

who  cannot  sue        .           .           . 

50-S 

alien  enemy 

outlaw 

! 

person  excommunicated 

! 

person  attainted     . 

who  incapable  of  suing  alone 

'  56-1 

infants 

.    56-1 

femes  covert 

.    61-1 

idiots  and  lunatics 

.   64-< 

persons  non  compoltt 

.   66-< 

wlio  may  be  sued,  and  how,  and  when 

.    66-; 

infants 

.   66-: 

femes  covert 

.  66-: 

idiots 

.  66-: 

lunatics     . 

.  66-: 

corporations 

persons  non  eompola 

parties  to,  who  proper  and  necessary 

72-21 

who  not  proper  or  necessary     . 

225,  a 

general  rule  as  to  parties  to 

72-: 

exceptions              .... 

75-135, 

when  parties  out  of  jurisdiction     . 

.    78-1 

prayer  of  process  against  parties  outof  ju 

isdiction  81,  i 

when  the  objection  of  parties  out  of  jurisd 

ction 

is  fatal  or  not             ... 

.      7B-! 

distinction  between  active  and  passive  part 

ea           80-1 
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when  one  legatee  may  sue  alone         88,  89, 104,  203-207 
when  one  distributee  may  sue  alone  89-91,  105,  106 

exception  as  to  parties,  when  no  representative 

appointed  .  •  .  •  .90-93 

or  when  unknown         .  .  .92-94 

exception  as  to  parties,  when  numerous       94, 95,  97-  130 

when  exception  as  to  numerousness  not  available      94,  95, 

129-136 
when  some  may  sue  in  behalf  of  all  .     95  - 129,  203 

in  cases  of  a  common  interest  97  -  107,  120  - 127,  169 

in  cases  of  voluntary  associations  .     97, 107  - 116 

in  cases,  where  all  cannot  be  brought  before  the 

Court 96-98,120 

in  cases  of  prize  crews        ....         96 
in  cases  of  captors  .  96  - 104,  185,  190-192 

in  cases  of  residuary  legatees  87-90,  104,  107,  108, 

185,203,204,211-218 
in  cases  of  distributees        .  .  89,  91,  105,  204 

in  cases  of  joint  incnmbrancea        .         148,  150,  216,  229 
where  a  few  may  be  sued  on  behalf  of  all,  and 

others  bound     ....  115,118-127 
in  cases  of  joint  adventure  .  .        168 

nature  of  decree  asked,  may  affect  the  question  of 

parties    .  .    126  -  131,  137  - 140, 213,  225  -  228 

when  parties  not  dispensed  with,  though  numer- 
ous        ...  .         94-96,129-135 
where  all  have  a  distinct  interest  in  the  decree      129-  135 
summary  of  the  general  rule  and  exceptions  as  to 

parues        .  .  .  135-137,222-225 

who  are  deemed  parties  in  interest    135,  a  - 139,  225-228 
what  is  an  interest         .  .  .  135,  a -139 

what  not  .....  227 

interest  legal  or  equitable  .  .  .      137,  138 

interest  remote  or  indirect         .  .  .      137,  138 

interest  consequential    .  .  .         140,225-228 

who  is  deemed  the  proper  representative  of  an  in- 
terest .  .  .  •  .140-150 
when  executor  or  admiiiistraUH'  a  proper  party     140,  161  - 

167,  170-179 
when  trustees    .  143,  148, 150, 206,  213-218 

when  tenant  in  Uil        .  .  .  143-148,  161 

when  tenant  for  life      .  .  •  .      145-148 

when  remainder-men  bound     .  .  145-  148,  159 

when  persons,  having  prior  interests,  not  neces- 
sary parties  146  -  149,  196, 213  -  216,  230 
when  leasees  proper  parties  or  not       .  151 
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parties  in  casos  of  awignnenU  .  .       151  - 

leut  chaige  .  .       132  - 

joint  intereBts  .  .       1 57  - 

legacies 

joint  diaigea  or  burdens     93,163-; 
305- 
Buccewive  interests  ISS-  160, 

joint  tenants  and  tenants  in 

cominoa  .     159,  160, 357 -i 

heire  uti  deviBeeB     158  - 161, 180, 1 
3 
pait-owners  .  .       164-1 

partners  .  .         167, 1 

joint  obligors  and  contractoia     16B;  1 
in  casBB  of  admiiiiBtration        ■  .        170- 1 

tmrts  under  will    .       85-89, 171,  1 
heirs  and  devisees  who  are 

bound  by  contracts  180,181,173-1 
leases  .  .  .1; 

mortgages  ,  169-21 

legacies  .  .  303-31 

coDtracts  for  purchase  of  lands         li 
when  third  persona,  having  assetB,  are  proper 

parties        .....      177- 1\ 

who  are  proper  parties  in  cases  of  eurrivorshq)      178, 31 

312,355-360,367-3: 

proper  parties  in  coses  of  foreign  adminiatratioDs  I! 

of  common  trusts  .        307  -  3 

of  trusts  for  creditors  143,148,213-2. 

in  cases  of  account  .  .  218, 2! 

ID  cases  of  corporations      .  .  .2 

defect  of  parties,  when  fatal  or  not  72, 74,  a  -  76, 129-13 

134  - 136, 202,  303,  216, 223,  Z 

when  an  option  to  make  a  party  or  not  2! 

governnent,  when  a  proper  party  to  suit    8,  9,  49,  50, 2S 

who  are  not  proper  parties  .  .  334-1£ 

persons  not  cousequentiBllj  interested  137,  396,  236, 

persons  having  no  privity     ...  .        3i 

persons  not  touched  by  the  decree  126- 130, 139,314,314, 

format  parties,  who  are        .  .  326,  a,  237,  5^ 

prior  incumbrancers  .  ,        149,150,315,2: 

petsoQS  having  no  interest  .  .     331, 333,  S 

attorneys  and  agents  .  .  231,  Z 

arbitrators  .  .  .  331,2! 

bankrupts     ....  .3! 

witnesses     ....     335, 519,  S 
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want  of  parties,  how  and  when  defect  of,  to  be 

Uken  advanUge  of      .  .  235-2^9 

misjoinder  of  parties  as  plaintiffs      75  •  77,  236  -  239,  279, 

508-512,544 
of  parties  as  defendants 
how  want  of  parties  shown  • 

General  frame  of  Bill, 
certainty  in 
title  of  plaintiff 
alternative  statement  of  title 
uncertainty,  what  is  in 
charges  of  fraad  in 
general  charge,  when  tufBcieot 


defendant's  title,  certainty  in 

interest  of  plaintiff,  how  averred 

notice,  how  charged  in 

scandal  and  impertinence    • 

multifariousness 

misjoinder  of  distinct  matters 

splitting  up  one  cause  of  suit     386-290,  685 -d)5 

when  aiBdavit  to  Bill  necessary  287-291 

confessions  and  admissions,  when  and  how 


276  -  279 
236-239 
239-291 
.     27,239-263 
41,242,254-260 
252-256,509-512 
.     242,  255,  257 
249-255 
.    28,29,36-39 
249-255 
.      255-257,  a 
259-264 
263,264 
48, 265-271,  a 
271-286 
280-287 


EQ.  PL. 


to  be  charged  in  Bill 
Bill  to  set  aside  a  decree  for  fraud 
Bill  of  interpleader  .  « 

when  proper .  .  « 

frame  of        .  .  • 

Bill  of  certiorari 

nature  and  subject  of 
Original  Bill  not  praying  relief       • 
Bill  to  perpetuate  testimony  • 

nature  and  objects  of 

frame  of  the  Bill      •  • 

prayer  of  the  Bill     . 
Bill  to  take  teatimony  de  bene  eM§t 

objects  of      . 

frame  of  the  Bill 
Bill  of  Discovery,  nature  and  objects  of 

never  prays  relief    . 

what  is  a  prayer  for  relief  . 

general  frame  of  the  Bill     •       314 

when  it  should  state  that  an  action 
menced  or  about  to  be . 
Bills  not  original,  various  kinds  of 

general  nature  of     • 

111 


963,  264, 265,  a 

794 

291 

291-295 

293-296 

298 

298 

.  19,299 

299-308 

300 

299-306 

306 

307-310 

307-310 

308-311 

311-313 

311-317 

313,  314 

-396,559-563 

IS  com* 

559-563 

20,3*26 

396-333 
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SupplemenUl  Bill  17,  326»  332,  885  -  891, 90! 

general  nature  of         •  .  .  331-34^ 

frame  of  supplemental  Bill  .  .  343  -342 

Bill  in  nature  of  a  supplemental  Bill,  what  it  is  345, 346 
when  proper      .  .  346-352,885-888,905 

when  not  necessary     .  .  .  351-333 

frame  of  such  a  Bill     .  .  •  .359 

Bill  of  Revivor        .  .  .  .  20,354 

general  nature  of        .  .  .  20^  354 

origin  of  •  .  •  .     '  355 

when  necessaiy  and  proper  .  354, 354,  a,  363-  366 
when  not  .  .  .  •  354  -365 

parties  to  Bill  of  Revivor  178, 179, 210  -  214, 354  -370 
in  cases  of  Bills  of  Interpleader  •  .       363 

in  cases  of  Cross  Bills  .  •  .369 


367 

.       371 

370-374 

373-375 


when  a  revivor  may  be  in  part 

no  revivor  for  costs 

when  defendant  may  revive 

frame  of  Bill  of  Revivor     • 

Bill  in  nature  of  a  Bill  of  Revivor  .  377, 384 

distinction  between  this  and  a  Bill  of  Revivor  375-  384 
how,  and  by  whom  to  be  brought        •  384-387 

frame  of  the  Bill  ....       386 

Bill  of  Revivor  and  Supplement,  what       .  .       987 

when  proper     •  •     '       *  .  .387 

Cross  Bill     .  .  .  .389-391,(1 

nature  of  ....       389-391,(1 

when  proper     ....  388-995 

against  plaintiff  .  .  .  390-394 

between  co-defendants  •  .  .392 

at  what  time  brought  ,  .  391  -397 

when  Cross  Bill  may  be  for  relief  as  well  as 

discovery  .  .  .  .  .396 

when  it  need  not  show  any  Equity     .  398-401 

whether  a  Cross  Bill  may  be  in  a  different  Court  400 
frame  of  a  Cross  Bill   .  .  .      •      .       401 

origin  of  a  Cross  Bill   ...  .403 

Bill  of  Review         ....  .403 

nature  of  .  .  .  .  403-405 

two  sorts  ....  .404 

for  errors  of  law  .  .  .  405-4IS 

upon  new  discovered  evidence  .  405-419 

when  and  how  brought  .  .  406  -  41S 

when  decree  must  be  complied  with  •  .        40( 

for  error  of  law,  when  to  be  brought    .  408  -  41^ 

by  what  persons  ...  .        40S 
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within  what  time  brought 

errors  of  form,  whether  tubjecti  of  review 

when  allowed  or  not    • 

for  what  new  evidence 

afler  decree 

af\er  affirmance  in  Parliament . 

not  matter  of  right 

within  what  time 

frame  of  Bill  of  Review  • 

Bill  in  nature  of  Bill  of  Review,  what 

when  proper    . 

frame  of  the  Bill  • 

Bill  to  impeach  decree  for  fraud 

when  proper  • 

frame  of  •  •  • 

Bill  to  carry  decree  into  execution 

of  inferior  Court  •  • 

Bill  to  carry  decree  into  execution,  or  to  vary  decree    429 

frame  of  .  •  .  •  .        433 

amendment  of,  when  and  bow  allowed    331, 332,  614, 

882-894 

amendment  of  what  matters  •  882  .  894 


SioTiMa 

410 

411,419 

410.420 

410.416 
415 
418 

417  -  420 

418-421 
420 
421 

420-425 
425 
426 

426-429 
428 
429 

429-433 


when  amendment  not  allowed 
effect  of  amendment  aa  to  third  perw>i 
Bill  to  perpetuate  testimony 

frame  of  .  .  . 

Bill  to  take  testimony  de  bene  t$$t 
frame  of  .  .  . 

BONOS,  LOST,  Bill  to  recover  on 

affidavits  of  loss,  when  necessary 
BOUNDARIES,  usually  tnable  at  Uw    . 


882-894 

904 

399, 300,  301 

300-306 

299,307,308 

309,310 

313 

313 

337-340 


C. 

CANON  LAW.    (See  Civil  Law.) 

rules  of,  often  adopted  in  Equity       J  4,  878,  880  -  882, 889 

CAUSE,  when  set  down  for  hearing  oo  Bill  and  answer,  455 

CERTAINTY  IN  BILLS  31-35^36,340,352-256 

bow  facu  ahould  be  sUted  37  -  30,  358 

general  charge,  when  sufficient  35-38 


different  kinds  of 
title  of  plsintiff 
title  of  defendant 
what  is  sufficient,  or  not 
what  is  uncertainty,  or  not 
paitiea,  how  described 


340 

340.343,354,360 

355-357,41 

36,32,35-39,240-355 

343-345,355.257,41 

35-36,336-339 
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.    578 

.    300 

999-308 

306-310 

.  64 
.  70 
734 
779 
.  779 
120-124,285 
115-124,285 


COMBINATION  AND  CONFEDERACY,  CorUinuni  •■enow 

common  form  of  .  .  .  .29 

general  charge  requires  no  answer  •         578, 856 

special  charge  requires  an  answer  •  •    856 

combination,  criminal,  if  charged,  need  not  be 
answered 
COMMISSION,  Bill  for,  to  take  testimony 

to  perpetuate  testimony 
to  take  testimony  de  bene  tut 
COMMITTEE  OP  IDIOTS  AND  LUNATICS, 

when  he  may  sue 

when  he  may  defend   . 

answer  by        . 
COMMON  RECOVERY,  plea  of  . 

when  a  good  bar  or  not 
COMMONERS,  when  some  may  sue  for  all 

when  some  may  be  sued  for  all 
COMPLAINANTS.    (Stt  PLiirfTirps  aud  Parties.) 
COMPOSITION  OF  FELONY,  demurrer  to  a  disco?ery  of  591 

CONFEDERACY.    (See  CoMBiiiATioif.)  .  .      28-31,856 

criminal  charge  not  to  be  answered 

general  charge  of 

form  of        •  •  • 

special  charge  of     • 

general  charge  requires  no  answer 

special  charge  requires  answer 
CONFESSIONS,  when  in  order  to  be  evidence  to  be  charged 

in  the  Bill  263,  264,  265,  a 

CONFESSIONS  AND  ADMISSIONS, 

of  defendant  to  witnesses,  bow  to  be  charged  in  a 

Bill 263, 265,  a 

CONFIDENCE,  PROFESSION  AL,  an  objecUoo  to  Bill         575  -  603 

when  objection  taken  by  demurrer  . 

when  by  plea  .... 

CONFOUNDING.  DISTINCT  MATTERS  in  Bill      . 
CONTRIBUTION  TO  CHARGE  OR  BURTHEN. 

who  proper  parties  to  BUI  for      132- 125, 161  -  165, 173- 

176,180,181,203-207 

in  case  of  mortgages  ....        186 

CONVERSATIONS,  when  in  order  to  be  evidence  to  be 

charged  in  the  Bill  263, 264, 965,  a 

CONVICTION  OF  OFFENCE,  how  pleaded   .  723, 729 

OOPy-RIGHT,  VIOLATION  OF, 

•ait  for,  against  distinct  pereoM,  is  moltifarioas  276  -  278,  a 
CORPORATION,  prayer  of  process  against  44-46 

suit  by  •  •  50,55 

sait  against  .  .44,45^70 


578 

29-31,856 

29 

.  29-31 

856 

856 


575-603 
971-279 
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CROSS  BILL,  ConUnued.  taorioiis 

a  mode  of  defence  •  .  .  903, 399 

not  necessary  now  in  same  cases,  wheie  foimerlj 

required  •  •  •  .  .        394 

at  what  time  to  be  brought  .  .  395 

what  relief  proper  on  ...  .        397 

equitable  relief  only  on       •  •  •  .        396 

Bill  of  Revivor  in  case  of   •  •  .        363 

in  cases  for  specific  performance     •  .  394, 397 

in  what  Court  to  be  brought  •  .  400 

frame  of*  Bill  ....  396,401 

in  cases  of  relief  ....        386 

in  cases  of  discovery  •  .  396, 401 

demurrer  to  ....        G39-634,a 

(See  DaMuaaiR.) 
plea  to  .....  .        575 

(See  Plkas.) 
answer  to  .....        845 

CROWN,  SUITS  by  or  against  the 

who  sues  for  the  Crown         •  8, 9,  49,  50, 69 

when  Attorney-General  a  party  suing  6,  9, 49,  50, 69 
when  Attorney-General  a  proper  defendant     7, 8, 9, 

222 
in  case  of  charities  •  8, 9, 49,  50, 69 

D. 

DAMAGES  STIPULATED,  Bill  of  Discovery  lies  to  aid  590 

DEATH  OF  PARTY,  effect  of  399, 356 


of  plaintiff 
of  defendant 
of  feme  covert 
of  bosband 


.  329,354,360 

354 

361 

347, 361 

of  administrator  or  executor         360, 362, 382 
abatement  of  suit  by  .    329,354,355 

when  suit  survives,  or  not  354  -  358 

death  of  the  plaintiff     .  .  356-360 


362 
178, 227, 262,  514 
178,227,262,514 
178, 227,  262, 514 


effect  of  after  decree 
DEBTORS,  when  proper  parties  to  Bills 
when  not 

in  cases  of  collusion 
when  they  may  demur  to  Bill  for  want  of  privity  513 

DE  BEUE  ESSRt  Bill  for  examination  of  witnevMt 

nature  of      .  •  307, 306 

when  proper  or  not  281, 307  -  309 

frame  of  BiU  .  .    281,307-309 

affidavit  n6ce«anr  to  .  .  •       309 
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DEFENCE,  Continued.  ■wnoiis 

bj  iDswer  to  relief  .  .  845-848 

bj  answer  to  diacoYerj  •  845-848 

what  moat  be  Uken  by  demurrer  433-440,  487,  488,  605- 

609,647 
mattera  of  form  •  •  .  588, 532 

want  of  formal  parties  «  542 

that  another  Court  of  Equity  baa  juriadiction  488 

multifariouaneaa  •   271,264,0,537-541 

want  of  interest  of  defendant  569,  570 

mattera  of  abatement,  bow  and  when  available  in 

defence    ..•««•        708 
mattera  in  bar  to  relief       •  •  •  748-816 

(See  PLKjia  to  Rkliif.) 
mattera  in  bar  to  diacorery  807  -  826 

(See  Plias  to  Discovert.) 
DEFENDANTS  in  Bin.    (See  PARTrss.) 

deacription  of  .  •  . 

bow  named  in  proceaa 

none,  except  those  againat  whom  proceaa  is  prayed 
who  may  be  aued  as  * 

infants 

femes  covert  •  < 

idiots  and  lunatica 
corporationa 
Attorney  and  fk>licitor-General  when 
persona  ncn  cmnpoies 
aliena  .  «  •  • 

proper  partiea,  who  are 
ezceptiona    •  «  •  • 

nonjoinder  of  •  «  « 

misioinder  of  .  237,271-286 

want  of  interest  in  ....  518-522,570 
not  compellable  to  discover  their  own  title  547,  572  -  575 
nor  to  discover  fbcts  leading  to  forfeitofes  or  pen- 

altiea  on  criminal  accusationa   558,554,575-580,591- 

596 
exceptions  to  the  mle  «  «  •  589  -  596 

by  contract  or  waiver  • 
by  atipulated  damagea  . 
by  lapse  of  time 

by  acts  of  moral  tarpitode  merely 
piM  of  pm^baae  for  valoable  eonsiderttioo 

{Su  Plbas.) 
plea  of  title  of  defendant  .811 

DEUVERY  OF  DEEDS,  Bill  for,  when  affidavit  required  to   .        477 
DEMURRER,  aatore  of 436-447 

EQ.    PL.  112 


590 

990 

596 

804-812 
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DEIfURRERf  Continued.  Uwemnn 

tbtt  the  remedy  it  at  law    .  473  -  479 

that  the  defence  it  at  law    .  .  481, 483 

that  DO  remedy  at  law  or  in  Equity  .  483-485 

that  some  other  Court  of  Equity  haa  joriadiction    485  -  489 

County  Palatine  ....        487 

Court  of  Great  Seaaioo  of  Walea  487 

Courta  of  Univeraitiea  .  487 

Courta  of  London  •  •  •  .      487 

Courta  of  Cinque  Porta  •  •        487 

on  account  of  locality  of  auit  •  487 

objection  rouat  be  taken  by  plea  or  anawer  488 

that  aome  other  Court  poeaeaaea  Juriadiction         490-  493 

Eccleaiaatical  Courta    .  .  .  490, 491 

that  ezcluaive  jurta<fiction  belonga  to  State 

Courta  in  America    •  •  .  •        493 

(3)  to  the  peraon  .....        493 

that  plaintiff  ia  diaabled  to  aue  .  494, 405 

that  plaintiff  haa  not  the  character,  in  which 

he  auea  .....        498 

^       auit  by  infknt,  idiot,  lunatic,  feme  covert         •        494 

auit  by  bankrupt  ....        495 

that  plaintiff  ia  not  adminiatrator  or  executor         496 

that  plaintiffa  are  not  a  corporation  497 

that  plaintiff  ia  a  fictitioua  person  •        496 

(3)  to  anbatance  of  Bill  499-536 

value  in  controveray     .  .  500  -  503 

want  of  title  in  plaintiff  503-506 

want  of  equity  in  plaintiff       •  •        505 

want  of  intereat  in  plaintiff  509 

title  of  plaintiff  atated  in  the  alternative         .        516 

litigated  or  doubtfhl  title  of  plaintiff    .  511,513 

want  of  privity  in  partiea  •  513-519 


want  of  intereat  in  defendant 


that  Bill  ia  to  enforce  penalty  or  forfeitore     531-536 


531 


537 

538,643 

454,538 

343,355,539 

530-541 


(4)  to  frame  and  form  of  Bill 
defecti  of  form 
when  and  how  objection  taken 
want  of  certainty 
multifariouaneaa 
what  ia,  or  not,  roultifkriouaneaa  530-  541, 009, 610 
for  joinder  of  diatinct  defendanta  .  530  -  541, 610 
for  Joinder  of  diatinct  cauaea  of  auit  .  530  -  541,  610 
for  want  of  proper  partiea.  {See  PAaTisa.)  540-4M5 
for  miajoinder  of  partiea  540  -  545 

Ibr  irregalarity  in  firaroe  of  643-647 

deoranera  to  Billa of  DiKovery  545-611 


to  Billi  or  DMCovery  in  ud  of  ma  KtioD        SU 
defend4nt  a»j  demur  to  relief  Mid  uwwer  to 

diacovery       ....  31 

to  relief,  when  ■  good  bar  to  diacovery    311,  54 
to  diworerj,  when  not  a  bar  to  relief 
to  particular  diKoveriM  547, 607 

becanae  the  diKover;  will  nbject  defendant 

to  forfeiture!  and  penaltiei  547-554,57! 

or  to  pttna  kud  paoiahiaeDla    ,       547-596^607 
«KCflptioDi  to  the  rule  .  ,  ,  SS0 

that  diecoveiy  it  inimaterial  .    546;  SGt 

that  diacoverj  ia  tif  defbndant^  and  not  of 

plaintiff^  title  ,  .     546;  571 

fbr  maltifarioiiniMs      ...  591 

that  aobject  ia  not  of  rnDDieipKl  eognuuue     St 
that  plaintiff  ia  voder  dieabilitj  to  ana  . 

that  plaintiff  baa  not  the  chanctar  be  kaBamea 
that  plaintiff  haa  no  int«reat  , 

that  plaintiff  baa  no  right  to  diaoorery 
that  defendant  has  no  intereat  .  S4S 

that  auit  ia  not  of  a  ciTil  natnra  .  . 

that  auit  ia  an  infixTiialion,  or  iadictRMnt,  0( 

quo  fMirrwnlo,  or  prohibition,  or  mandaaai  . 

th«t  the  auit  i«  before  arbitratora 

that  the  Court,  where  tbe  eoit  ia  depending, 

can  give  diicoverj    .... 

that  tbe  discover;  would  be  in  aid  of  a  auit 

agatnat  public  policy  .  .  SS 

that  the  action,  in  aid  of  which  diacoTefy  ia 

sought,  ia  not  maintainable  . 
effect  of  doubt  in  this  respect . 
that  the  Btate  of  tbe  pleadings  doea  not  jus- 
tify a  discovery        .... 
that  no  action  ia  commenced  or  ia  averred  to 

be  about  to  lie  commenced   ,  ,  55 

to  discovery  in  aid  of  defence,  wlwD  allowa- 
ble or  not      .  .  .  .  561 
whether  in  aid  of  a  auit  in  a  foreign  Court      53 
31 
that  Bill  ia  by  or  against  peraons  not  patties 

to  the  auit  at  law      .... 
for  want  of  privity  of  defendant 
that  Bill  seeks  discovery  of  professional  con- 
fidence ....  599 
that  defendant  baa  equal  Equity           .  603 
that  defendant  is  a  purchaser  Cm-  a  valuable 
conaideration                                     .           603 
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DEMURRER,  Continued.  ■wmoiis 

in  what  cases  derourrer  to  discovery  is  the 
proper  mode  of  defence       434  -  439,  486, 605,  606, 

606,609,647 
what  is  not  matter  of  demurrer  •  •        610 

want  of  parlies  is  not  matter  of  demurrer  to 

discovery       •  •  •  •  .        610 

demurrer  to  Bills  not  original  •  611  -  647 

to  supplemental  Bills  and  Bills  in  nature  of  611  -617 
that  plsintiff  has  no  right  to  the  Bill     .  611-614 

that  no  case  is  made  for  a  supi^eroental  Bill  614 

that  no  new  facts  shown  .615 

that  the  ftcts  are  proper  for  an  ameodment   615, 644  - 

647 
that  the  Bill  is  not  properly  supplemental  616 

to  Bill  of  Revivor  and  Bills  in  nature  of  re- 
vivor ....  617-635,839 
that  no  ground  for  revivor  is  shown  617, 830, 831 
that  no  privity  is  shown  .  •  618,  619 
for  want  of  interest  .  .  630,631 
for  defect  in  frame  of  the  Bill  .  63*:?,  635,  839 
that  defendant  has  answered  the  Bill  of 

Discovery  •  .  .  •        633 

when  want  of  parties  an  objection  or  not  614,  830 
plea  of  statute  of  limitations  to  revivor  •        831 

to  Bill  of  Revivor  and  Supplement  637 

to  Cross  BiU      ....  638-634 

that  it  is  not  properly  a  Croes  Bill  638-634 

that  it  is  brought  contrary  to  the  practice  of 

the  Court      .....        633 
to  Bill  of  Review  and  Bill  in  nature  of  634 

that  Bill  is  not  brought  within  limitation 

ofstatute  ....       635 

that  the  new  matter  is  not  relevmot  636 

that  it  is  brought  contrary  to  the  course 

of  the  Court  636-647 

to  Bill  to  impeach  decree  for  fraud  639,  645 

to  Bill  to  suspend  or  avoid  decree  640  -  644 

to  Bill  to  execute  decree  641 

DEPOSITIONS 399-310 

{Sm  BuA  TO  TAKE  TssTfiioinr  ana  to  PsaPCTUATK  Tkbtimoht.) 
DEVISEE,  when  a  proper  party  .  .160 

in  cases  of  trusii     .....        171 
in  cases  of  covenants  and  bonds  174-177 

in  cases  of  mortgages  .  175,183-305 

in  cases  of  charges  on  real  estate         85-87, 174  - 177, 180 
in  cases  of  cootraets  for  purcbaat  of  real  estate  177 
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DISCOVERY,  ConHnue/L  Bicnoiis 

what  diacoTery  defendant  ia  or  10  not  bound  to 
give  as  to  title     .  .  .      571-578,856-860 

(Su  Pleas  to  Discovbrt.) 
of  deeds  and  documents,  what  plaintiff  entitled 
to  •  •  •  •  •  856  —  860 


what  not 

effect  of  reference  to  in  answer 

what  order  should  be  passed  after 
tained 
DISMISSAL  OF  BILL,  general,  effect  of 

for  matters  of  form 

without  prejudice,  effect  of 

decree  of,  when  a  bar  or  not 
DISTRIBUTEES,  when  all  should  be  parties 

when  one  may  sue  alone     • 
DISTRINGAS,  writ  of,  proper  process  against  corponUion 
DOCUMENTS,  production  of,  when  demandable 
DOUBLE  ASPECT,  BUI  with     . 
DOUBLE  PLEAS,  when  allowed  or  not 

allowed  in  discretion  of  the  Court 
DUPUCITY,  in  plea       . 

demurrer  for 


858 
856-860 
discoverjob- 

371 

.    456,457,793 

456,457 

.    456,457,793 

.     456,  457,  793 

80-91,105,204 

80-91,105 

44 

858 


354 

657 
657 
653-657 
653-657 


ECCLESIASTICAL  COURTS, 

exclusive  jurisdiction  in  cases  of  wUl  of  peiuooalty  490, 786 
objection  when  to  be  taken  by  demurrer    •  488 

objection,  when  to  be  taken  by  plea  489-495^716-720,788 

ENROLMENT  OF  DECREE,  what  is  ...       403 

necessary  to  Bill  of  Revieif  •  408 

necesaary  for  plea  of  a  former  decTM  790 

ERROR  IN  A  DECREE,  when  subject  of  Bill  of  Renew      404-410 
when  subject  of  Bill  in  the  nature  of  Bill  of  Re- 
view 431-434 

ERRORS  EXCEPTED,  in  account  suted,  when  noleoAdent 

to  prevent  the  plea  in  bar  of  the  accouol  •        808 

EXAMINATION  OF  WITNESSES,   .  299-309 

(See  Bill  to  Exami rb  Winftesss.) 

EXCEPTION,  (Exc^ilis,)  in  Civil  Uw,  what      .  .  650,707 

peremptory  ......       707 

dilatory  .  .  .  .  .707 

EXCEPTIONS,  to  answer.    (See  Antwan.) 

when  and  how  taken  689, 860  -  867,  891 

when  exceptions  to  an  answer  locoopaDying  a 
plea  admits  it^  validity     .  689,  891 
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Bmcmom* 

783 

788 


520^526 
553,554,575.588 

824 


FOREIGN  JUDGMENT,  when  a  bar  or  not 
FOREIGN  PROBATE,  when  conclueive  or  not 
FORFEITURES  AND  PENALTIES, 

Bill  to  enforce  demurrable  . 

Bill  of  Discovery  of,  demurrable 

plea  to  Bill  of  Discovery  of 

when  defendant  compellable  to  discover  and  an- 
swer as  to  ....  588-591 

in  cases  of  contract  and  waiter       •  •  580,  569-591 

in  cases  of  stipulated  damagea       .  ;  •        590 

in  cases  of  waiver  of  •  .  •  .        580 

in  cases  of  penalties  and  forfeitures  expired  *        596 

FORM  OF  BILL,  defects  in^  how  and  when  inaisted  on  454,  528 

demurrer  for 

irregularity  in 

in  plea,  bow  aroen'led 

in  plea,  how  insisted  on 
FRAUD  IN  DECREE,  Bill  for  . 

when  proper  .  ^  • 

filed  without  leave  of  Court 

what  decree  is  fraudulent    . 

demurrer  to  Bill  for 

when  pleaded 

in  obtaining  will  not  cognizable  in  Equity 

in  probate  of  will      .  •  • 

in  account    .... 
FRAUDS  AND  PERJURIES,  plea  of  Sutute  of 

when  a  good  plea  or  not 

proper  averments  in  plea 


G; 


GUARDIAN,  when  he  may  sue 

when  he  may  defend 

ad  litem  .  #         . 

of  idiots  and  lunatics, 

(See  Idiots  aud  Luwatics.) 
GOVERNBfENT,  suits  by  and  against    . 

when  a  proper  pirty 

U. 

HEARING,  when  on  Bill  and  answer 
HEIR  AT  LAW,  when  a  proper  party    . 

in  cases  of  trusts 

in  cases  of  covenants  and  bonds 

£Q.  PL.  1 13 


.  454,526-530 

528 

701 

700, 701 
;            .        426 

426,  427 
426 

426,427 

640,  644 

769-794 

474,  786,  788 

474,  788 

802,803 

748-759 

748-759 

748-759 

.   ^59 
70 

.    57,70 
64-66,723,725 

8,49,69 
8,69,229 

456 

160 

171, 173 

173|  174 
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INCUMBRANCER,  OmlinuedL 

incumbrancers  pendente  liie^  when  proper  parties  194 

whom  decree  in  case  of  mortgage  binds     •  193,  VM 

INDICTMENT,  Bill  of  Discovery  doet  not  lie  in  aid  of  .  .        553 

INFANT,  how  he  must  sue  .  57,  722,  725 

must  sue  by  next  friend       ....  57 

whether  by  ^ardian  .  .  .    58, 59 

how  sued      ...••.  70 

how  he  must  defend  •  •  •  •         70 

when  objection  taken  by  demurrer  •  .        493 

plea  of  infancy  of  plaintiff  .  .  722, 725 

plea  of  infancy  of  defendant  •  •  •        732 

answer  of  infant,  how  made  •  •        871 

amendment  in  pleading  of,  allowed  •  891|  892 

INFORMATION  AND  BELIEF,  when  answer  to,  •afficiaiit 

or  not        .  .  .  .  853-856 

INFORMATION,  what  it  is 7,8 

when  proper  .  .  •  •  •    7, 8, 9 

in  what  different  from  a  Bill  ...  9 

criminal,  Bill  of  Discovery  does  not  lie  in  aid  of    .        553 

INHABITANTS,  when  some  may  sue  for  common  Interest  of 

all 112-115 

INJUNCTION,  special  prayer  for  always  in  BiU  .  41 

form  of  prayer  for    .  •  •  .  •    41,  42 

INNS  OF  COURT,  who  have  jurisdiction  in  cases  of  .  .        717 

plea  to  Bill  in  Chancery  of  such  exclusive  juris- 
diction     ......        716 

INSOLVENCY  AND  INSOLVENT, 

who  parties  in  cases  of       .  157,  169 

when  executor  or  administrator  is  insolvent  •        170 

plea  of  insolvency  of  plaintiff         .  .  723, 725 

of  defendant      .  .  722 

INSUFFICIENCY,  in  answer  what  ....  864 
when  answer  insufficient  ....  865 
when  exceptions  are  to  be  made  for  •  •        866 

reference  of  answer,  when  made  867 

INSURERS,  distinct,  when  they  may  join  in  one  Bill  for  dis- 
covery 

INTERPLEADER,  BUI  of,  what  it  is 
when  it  lies  or  not   . 
firame  of 

title  to  maintain,  bow  stated  291  -297 

must  show  persons  in  ef«e  capable  to  interplead  295 

plaintiff  must  claim  no  interest  in  subject  .  •       297 

when  Bill  of  Revivor  lies  in  case  of  .  363 

INTEREST,  what  is  an  interest  in  respect  to  parties  135^  a  - 139, 227 
remote  or  indirect    .  .76^  137 


279, 286;  535 -538 

18 
291-299 
291-297 
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SKcnoM* 

JURISDICTION  OP  COURTS  OF  EQUITY.    (See  Plfas.) 

must  be  shown  in  Bill  .  .  .  •    10, 34 


common  clause  in  Bill 
general  description  of 
acts  in  personam 
not  bounded  by  locality 
what  subjects  not  within 


34 

472-476 

489 

487 

467,486 


K. 

KIN,  NEXT  OF,  when  proper  parties    .            .            .  .  90, 105 

when  some  may  sue  on  behalf  of  all  .  .  104 
when  want  of  title  as  next  of  kin  taken  by  demurrer    504 

KING,  who  sues  for  the  king        .            •                       .  8, 49, 09 

when  Attorney -General  a  party  in  defence  7  - 10,  222 

when  Attorney-Genera]  sues  for     •            •  5-9,49 


LEXyATEES,  joint  legatees,  when  all  should  be  parties  .  .  89 

residuary,  when  all  to  be  parties     •  88-90,  104,  204 

when  they  may  be  dispensed  with  as  parties  89, 90, 104,203 


88,  89,  104,  204 
89, 104, 203,  205 
515 
503,  751,  813 
503,751 
814 


25 


when  some  may  sue  in  behalf  of  all 

when  one  may  sue  alone     . 

when  suable  by  creditors  or  not 
LAPSE  OF  TIME,  when  a  bar  in  Equity 

when  objection  taken  by  demurrer 

when  it  may  be  pleaded 

(Sec  LiMiTATioTTs,  Statutx  op.) 
LESSEES,  when  proper  parties  or  not     • 
LETTER  MISSIVE,  in  case  of  Peers    . 

form  of         .  .  .  • 

LIBELLUS  ARTICULATUS,  of  Civil  Uw     . 

like  interrogatory  part  of  Bill 
LIMITATIONS,  STATUTE  OF,  when  a  bar  in  Equity 

when  objection  taken  by  demurrer 

when  by  plea  .  .  .  748  - 

averments  in  plea    . 

when  by  answer 

when  a  good  bar  to  Bill  of  Revivor 

when  a  bar  to  Bill  of  Revivor 
when  to  Bill  of  Review 

for  error  of  law 

for  error  of  fact 
LIS  PENDENS,  purchasers  buying  while  a  suit  is  pending 

need  not  be  made  parties  .  .  156, 351-352 


151 
44 
44 

39,850 
39,850 
503 
503-506,751 
759,11,812-816 
748  -  759,  a 
508,  751,  847 
546,830 
830,831 
410 
410 
419 
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MISJOINDER,  CofUinueiL  Btcrtw 

of  parties  as  plaintifb  279,  286, 506,  510,  544 

of  parties  as  defendants       .  .  .  271  -279,  544 

whether  different  judgment  creditors  can  join  in 

same  Bill   ....      161,  fu><e,  284  -  287 
when  different  anderwriters  may  join  in  the  same 

BUI  .  .  .  279,286  0,537 

when  Bill  demurrable  for     •  •  •  540  -  545 

of  plaintiffs,  when  decree  notwithstanding     224,  232,  238, 

283,544 
of  parties,  how  and  when  taken  advantage  of        271, 278 

283, 285, 540, 544,  569 
MISPLEADING 691-686 


593 

594,595 

182-188 

181  - 187 

188-193 


MORAL  TURPITUDE,  acts  of  . 

Bill  of  Discovery  lies  for     . 

MORTGAGEE,  when  a  proper  party  or  not 
as  plaintiff  . 
as  defendant 

may  sue  on  behalf  of  himself  and  other  creditors  101 

second  mortgagee,  when  a  proper  party  186, 191, 194 

on  a  Bill  to  redeem  .  .  .  182-189 

on  a  Bill  to  foreclose  .  .  .  190-203 

MORTGAGOR,  when  a  proper  party  or  not       .  .  182-189 

on  a  Bill  to  redeem  .  .  .  182-189 

on  a  Bill  to  foreclose  .  .  .  193-203 

MORTGAGES,  parties  to  Bill  to  redeem  .  182-189 

who  proper  parties  plaintiffs  .  182  - 187 

who  proper  parties  defendants         .  .  Ib8  -  193 

who  proper  parties  to  Bills  to  foreclose      .  189  -  203 

who  parties  plaintiffs  .  .  .  198  -  203 

who  psrties  defendants        .  •  193-196 

when  personal  represenUtive  a  party  174, 182-  190, 194- 

208 
when  heir  or  devisee  .  175, 185, 186, 194-203 

MULTIFARIOUSNESS,  what  .  271-286,530,540,747 

how  objected  to       .  .  271-286 

by  uniting  improperly  distinct  matters  271  -  286,  530  -  540 
by  joining  improperly  several  defendants   .  271  -  278 

or  several  plaintifi  .        279, 279,  a 

by  joining  several  matters  against  distinct  defend- 


ants .  .  •  . 

when  Bill  not  multifarious  . 
Bill  when  demurrable  for,  or  not 
in  Bills  for  relief 
in  Bills  for  discovery 
plea  of  multifariousness 
when  and  bow  taken  Mlvuitage  of 


971-280,530-540 
284-287,531-538 
284,530-540 
530-540 
610,820 
747 
•    284,6 
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multiplicitV  olr  suits  .        .        .        .        286-2 

by  splitting  up  one  cause  of  action  .  286-21 

when  objection  taken  by  demurrer        286  -  288, 590  -  5- 
when  objection  taken  by  plea         •  •  .        1- 

when  distinct  judgment  creditors  may  unite  in 

one  suit    .  .  .  162,284-288,535-5; 

when  distinct  underwriters  may  unite  in  one  Bill  286,  a,  S 


565-6: 

( 


'    1 


N£  EXEAT  REGNO,  writ  of,  there  must  be  special  prayer 

for  in  Bill  .... 

NEGATIVE  PLEA,  good  .  ,  .  . 

NEXT  FRIEND,  of  married  woman,  when  he  may  sue 

infant,  when  he  may  au  6  .  .         57-61,' 

fraud  in  obtaining  consent  of,  to  a  will       .  .        71 

NEW  MATTER,  discovery  of    .  .  .        332,333,326-42 

NOMINAL  PARTIES,  when  dispensed  with     .  .     229,  541,  ^ 

NON-CLAIM  AND  FINE,  plea  of,  when  good  or  not .  767-7: 

NON  COMPOS,  how  he  may  sue  .  .  . 

bow  he  may  defend  suit 
NOTICE,  how  charged  in  Bill      .... 
how  denied  in  plea  .... 
how  denied  in  answer         .  .         806,  851,  854, 8S 

effect  of  on  purchasers         .  .  .  806  -  8C 

in  a  plea  by  purchaser  should  be  denied  even  if 

not  charged  in  the  Bill     ...  .86 

omission  of  an  averment  of  want  of,  when  aided  6£ 

NUMEROUSNESS  OF  PARTIES.    {Set  Parties.) 

when  it  dispenses  with  suing  all  parties  95  -  127, 21 

when  not     .  .  .  .  94, 95,  129- 12 

O. 


.  64-e 
7 

26 
805-80 


»   \ 


.    1 


OATH,  when  Bill  must  be  sworn  to 

.     288,  313, 31 

when  answer  must  be  sworn  to 

873-87 

ORE  TENUS,  DEMURRER     . 

4t 

when  proper 

4( 

effect  of       .            .            . 

4^ 

ORIGINAL  BILLS,  what 

.    17,1 

what  not       .            .            «            , 

.    17,1 

OUTLAWRY,  person  outlawed  cannot  sue 

51,75 

person  outlawed  may  be  sued 

7{ 

plea  of  outlawry  of  plaintiff 

T. 

P. 

PENALTIES  AND  FORFEITURES, 

Bill  to  enforce,  demurrable 


520-5S 
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PENALTIES  AND  FORFEITURES,  Caniinued.  Bectiom 

Bill  of  DiscoTery  "in  aid  of,  demurrable  553,  575  -  588,  607 


580 
588-596 

598 
794-813 
794-813 
798-802 

803 
804-812 

813 

113,114 

117-126 


exceptions  by  waiver  of       .  • 

exceptions  by  contract         •  « 

exceptions  by  lapee  of  time  • 

PAIS,  MATTERS  IN,  PLEA  OF 

release  .  .  «  • 

stated  account  • 

award  .... 

purchase  for  valuable  consideration 
lapse  of  time  « 

PARISHIONERS,  when  some  may  sue  in  behalf  of  all 
when  some  may  be  sued  for  all 

PAROL  AGREEMENT, 

when  statute  of  frauds  a  good  bar  to  or  not 

PAROL  TRUST,  when  sUtute  of  frauds  a  bar  to  or  not 

PARTIES  TO  BILLS,  who  are  .  -  * 

p]aintifi*s,  how  described      «  .  « 

defendants,  how  described  «  ^  « 

citizenship  of  averred 
who  are  proper  and  necessary  parties 
who  are  not  proper  or  necessary  parties     . 
general  rule  as  to  making  parties 
all  persons  in  interest  to  be  made  parties  . 
who  have  an  interest  in  the  sense  of  the  rule 
who  not        .  •  «  «  . 

as  to  remote  interests  «  < 

objection  for  want  of,  when  and  how  taken  74,  a  -  77,  236^ 

236,(1,237,540-545 
for  misjoinder,  how  and  when  taken        237,  271,  278,  283, 

540,544 
as  to  indirect  tnteresis  •  .  .  76,  137 

as  to  consequential  interests  •  .  140,  227 

as  to  representative  interests  •  «  140- 150 

as  to  legal  and  equitable  intereata  .  137 

absent  parties,  how  interests  guarded  78,  9S-9e,  105,  106 
exceptions  to  rule  as  to  parties        .  75  - 136 

exceptions  to  rule,  general  natare  of  •  .75-78 

persons  out  of  jurisdiction,  when  they  need  not 

De  .  •  •  •  • 

roust  be,  if  their  interest  m  affected 
distinction  as  to  active  and  passive  parties 
exception,  when  no  decree  against  absent  parties 

is  sought  .  86, 87,  122, 129, 138, 139, 213, 214, 226 

exception  in  cases  of  joint  interests  and  tooM  ab- 
sent .  .  87-90,158-164 
exception  when  proper  parties  unknown     •  .90-95 

£Q.  PL.  114 


759,  a-  768 

766-768 

.    26,44 

26 

.    26,44 

26 

73-225 

225-235 

72-78 

72-78 

135-139 

225 

75-77,137 


78-90 

81-88 
81-86 


94-97, 
94-97, 
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exception  when  no  proper  representative  in  existence  9< 
when  a  virtual  representative  exists    •  140- 

where  parties  numerous 
reasons  and  limitations  of  this  exception 
three  classes  under  this  exception  • 
when  a  few  may  sue  in  behalf  of  all  .  97- 

in  cases  of  comnran  interest  or  right  97,  98-107, 124, 

in  cases  of  a  common  fishing  adventure 

in  cases  of  voluntary  associations   .  97,  107  -115, 

in  cases  of  distinct  interests,  and  all  cannot  be 

joined       ....  97, 98, 120  - 

when  a  suit  by  part  of  prize  crew  for  all    . 
when  by  some  creditors  for  all         99-  104, 157, 213  - 
when  by  some  legatees  for  all         .  •       89,  104, 

when  by  some  distributees  for  all   . 
when  by  some  associates  for  all      .        107  - 115, 128, 
when  by  some  inhabitants  or  parishioners  for  all    114, 
when  suit  may  be  against  some  for  all,  and  all  be 

bound       .  •  •  .  •  115-! 


117, 
118, 
119, 
121,  123, 
122, 


in  cases  of  joint  proprietors  • 

of  assignees 
of  stockholders 
of  tenants,  conunoners,  &c. 
of  tenants  and  rent  charges    . 
of  incumbrancers         .  .  133,  158,  180, 

when  parties  not  dispensed  with,  though  numer- 
ous ...  .  94,95,129- 
in  cases  of  distinct  interests            .  .  129  - 
when  distinct  judgment  creditors  may  join  in  a 
I  <                                                                      Bill  to  set  aside   fraudulent  conveyances  by 

debtors      ....    286,286,0,535- 
when  distinct  underwriters  or  insurers  may  join 

in  a  Bill  in  cases  of  firaud  in  policies      .  286^  a, 

summary  of  general  rule  and  exceptions  as  to  par- 
ties ...  .        135-138,223,: 
nature  of  decree  sought,  how  it  affects  question 

of  parties  126-129, 136-  141,  212-216^  225- 

formal  parties,  when  dispensed  with  .  229, 

parties  in  special  cases        .  .  .  146- 

who  are  virtual  representatives  of  all  interests       141  - 
^      when  tenant  in  tail  is  .  .  .    143  -  146, 

when  an  executor  or  administrator  is      140,  148,  170- 
when  trustees  are     .  .    148,  149,  171,  201,  206- 

when  tenant  for  life  is  .  .  .  143- 

in  cases  of  contingent  interests       .  .  143- 

when  remainder-man  is  bound  by  decree    .    143  -  147, 
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when  IcdsccB  bound  by  decree  ,  151 

when  leasee*  proper  parties  .  .  ,         151 

panic*  incase*  ortrukU  85-88, 148-151,  155, 171,203- 

314 

of  aB*igtiTnenU     .  .     153,183,302 

of   ncijM.brsnces        133,  146-151,  19=)-  VJ5,  '^0 

ofpnof  i(ic>iml>nncc*l33,  lS8,l!KI,2U-3ie,3SU 

of  AulHoquont  incutnbrancei      133,  156, 193, 313 

of  Joint  Jnlerccta   .  .  .    158-163,166 

of  «iiccuH*ive  Merest*      .  .    156-161,1^ 

of  jam(.«anir>cuindob]i|;Bti(>nii  158-170 

of  joint  tenant*  and  tenanta  in  cammoD  159,  3S7  - 

360 

of  cuntncta  for  ule  of  real  eiUte  160, 173-  178 

when  lieir*  and  devitee*  ire  proper        160,  170-176, 

180,  181,l»4-S00,3t» 

<Q  chirge  or  burden    133,134,163- 

167,173-176,  180,303-307 


of  part-ownera 

164-160 

of  partner* 

167, 168 

162-167 

168 

of  principal*  and  auretiea 

160 

16^178,354-365 

of  intoWenc; 

160,  170 

of  n,i,:„=,i,,„t„M    . 

.    170-180,318 

of  u^.i.-i.nilHt -ill* 

85-80, 171, 179;  180 

178 

179,180 

of  mongige* 

.   173,181-303 

of  diacovcrj 

560,610 

ptrtie*  on  Bill  to  redeem     . 

183-  100 

■R  plaintiS* 

183-187 

187-100 

on  Bill  to  foreclow 

190-208 

190-198 

uplaintiflii 

198-203 

wJirn   ihciiiiiliraiicerti    ar«  proper  partiea  in 

ca*e*  of  mortgije*  .  .187-105,330 

in  ca*e*  of  lepicie*  and  chargM  ander  will*  303  -  207 

in  CBMTS  of  Uu*u         ,  .  307-316 

when  trtwtee  i*  •  proper  partj      .  307-314 

when  ctttui  gut  Inul  307-313 

iOeC,.,    .    I'    :><.■, .MKt  .  .  .  .918 

defect  of  proper  pirtie*  .318-330,745 

how  and  when  aided         .  .   318-393,745 

how  and  when  inaiMad  on        174-177,335-330 


<     I 
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roisjomder  of  parties       236, 271  -287,  508-512, 2 
who  may  be  parties  at  choice  of  plaintiff       153  -  h 

215,2 

who  are  not  proper  parties  •  224-2 

persons  not  in  privity  •  •  •  .       2 

persons  against  whom  no  decree  is  sought        86-^ 

127,  129, 139,212-216^  225>2 
nominal  parties  .  .  .  229, 5 

persons  having  a  paramount  title      133,  158, 193, 21 

214,225-2; 
^    persons  having  no  interest       •  •  229-2* 

persons  having  an  adverse  interest      •  •       2S 

bankrupt  ,  .  ,  .2! 

witness  •  .  »  •  .        2 

exception  as  to  witness  .  ,  .2 

plea  of  want  of  parties,  when  proper  •  •        2 

firame  of  plea  for  want  of  parties        .  237,  2 

demurrer  for  want  of  parties,  when  proper     •        5 
defect  of,  how  and  when  objection  taken  74-77,  23S 

239,540-5^ 
how  supplied    .  •  •  *•     236^  541, 8^ 

PARTNERS,  when  necessary  parties     .  .  .  .  78, 1( 

when  dispensed  with  as  parties       .  •  •  78,  \i 

when  surviving  partnero  necessary  parties  •        T 

^  plea  that  the  plaintiff  or  defendant  is  not  a  part- 

ner is  good  .  •  ,  p    665-669,6 

PART-OWNERS,  when  proper  parties 
PAUPER,  who  may  sue  in  forma  pauperis 
PEER,  process  against 

letter  missive  in  case  of 
form  of  letter  missive 
answer  of,  not  sworn  to 
PENALTIES  AND  FORFEITURES. 

{See  Forfeitures  and  Penalties.) 
Bill  to  enforce,  demurrable  510  -  5^,  553,  575-5 

1  '  plea  to  discovery  of  ...  .8 

defendant  protected  from  discovery  of  in  answer  .        6 

when  defendant  compellable  to  discover     •  589-5 

PENDENCY  of  another  suit        .  ,  .  .  735-7 

such  plea  never  replied  to,  but  referred  to  a  Master       7 

plea  of,  to  Bill  of  Relief       .  .  .  735-7 

plea  of,  to  Bill  of  Discovery  .  .  .8 

purchaser  pendente  lite  not  a  necessary  party  156,  3 

PENDENTE  LITE  PURCHASERS  not  necessary  parUes       156,  3 

PERFORMANCE,  SPECIFIC, 

who  proper  parties  to  Bill  for  .  76  -  77,  172  - 1 


78,  164  - 1 


8 


=<«  > 


INDEX. 


909 


Sbctions 

300 

299-302 

299-307 

301 

302 

299-307 

303 

280-284,305 

306 

304 

306,  note 

344 


PERPETUATION  OF  TESTIMONY,  nature  of  BUI  for 

when  it  lies  .... 

frame  of  Bill 

interest  of  plaintiff  . 

interest  of  defendant 

material  facts  to  be  stated  in  Bill  for 

grounds  for  Bill  for 

right,  how  described  in 

prayer  of  Bill 

affidavit  to  Bill  for,  when  necessary 

decree,  what  proper  in  Bill  for 

supplemental  Bill  for 
PERSON,  pleas  to  the.    (See  Pleas.) 

of  plaintiff  .... 

of  defendant 
PIRACY,  plea  of  capture  by,  when  good,  without  conviction 
PLAINTIFF.     {See  Parties.) 

description  of  in  Bill  and  process     . 

who  is  a  proper  party  to  sue 

disability  of  to  sue    .... 

in  forma  pauperis     .... 

party  to  Bill,  who  proper  and  necessary  as 
who  not  .... 

general  rule  as  to  parties  plaintiffs 

exceptions    ..... 

summary  of  rule  and  exceptions 

when  some  plaintiffs  rosy  sue  for  all  88-91,  104,  105,  198 

when  not      ....  94-97,129-135 

parties  plaintiffs  in  special  cases     .  •  152-235 

defect  of  parties  plaintiffs,  how  taken  advantage  of  235  -  239 

defect  of  party,  when  faUl  or  not         72, 75,  78,  130,  134, 

135,0,218-222,235-239 

misjoinder  of  party  as  .76-77, 236,  279,  510 

objection  that  plaintiff  is  not  capable  to  sue,  when 

to  be  taken  by  demurrer  .  .  .        496 

voluntary  association  of  persons  cannot  sue   as 


722-732 
732 
729 

26,43-46 

49 -m 

50-55 

50 

72-225 

225-235 

72-74,78 

76-135,  a 

135,  223,  224 


plaintiffs   .            .            .            .            . 

497 

want  of  title  in  plaintiff 

503-510 

want  of  Equity  in  plaintiff  . 

506-514 

want  of  interest  in  plaintiff 

507-512 

want  of  joint  intercut  in  one  plaintiff 

509 

alternative  title  in  one  plaintiff  or  another 

254,  510 

litigated  title  in        .            .            . 

510-515 

want  of  privity  of    . 

513 

PLEA  IN  FXIUITY, 

general  nature  of     . 

647-702 
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PLEA  IN  EQUITY,  Continued.  Bkt 

pure  plea,  what        •  .  .  •  657 -i 

plea,  not  pure  or  anomalous,  what  •  •  .        < 

office  and  frame  of  plea      .  .  •  649,  i 

like  Exception  of  Civil  Law  •  .  .        ( 

in  what  cases  proper  .  •  .  647,  i 

should  reduce  defence  to  one  point  •  653,  ( 

duplicity  in  plea       .  .  •  .  653-( 

two  distinct  pleas,  or  double  pleas,  when  allowed 

or  not       ••••••( 

requisites  of  a  good  plea      •  •  •  658  -  ( 

requisites  of  a  pure  plea     .  .  •  658  -  ( 

it  must  not  evade  the  subject  of  the  Bill     .  659 -( 

it  must  express  the  part  of  the  Bill,  to  which  it 

goes  .  .  ...  •  662,  ( 

plea  may  be  to  a  part  of  the  Bill  as  well  as  to  the 

whole       ••••••( 


'  ( 


( 

6 
6 
6 


how  exception  of  matters  should  be  stated  in 

it  should  be  founded  on  matters  dehors  the  Bill 

it  should  reduce  the  cause  to  a  single  point 

it  should  not  be  an  argumentative  plea 

when  it  may  aver  facts  as  to  best  knowled^  and  belief  6 

it  should  distinctly  aver  all  material  facts    .  .       6 

requisites  of  a  plea  not  pure  or  anomaloos    667 ^  668, 671 

propriety  of  this  plea  formerly  doubted        .  668 -C 

validity  of,  now  established              .            •  .        ( 

peculiarities  of  this  plea      .            .            .  ,        i 

!                                                                  it  relies  on  matters  in  the  Bill         .            .  669 -( 

it  is  accompanied  by  an  answer  in  support  of  it  669,  78 

* 

;    I  reasons  why  an  answer  accompanies  it        •  670 -( 

I  origin  and  history  of  plea  not  pure  .  676 -( 

I  frame  of  such  plea    ....  680,  ( 

i   I  the  plea  should  negative  the  special  circumstances 

in  Bill  to  avoid  a  bar         .  .  .  678,  ( 

so  should  the  accompanying  answer  in  support  of 
plea  ....      679,  681,  683- ( 

j  ]  when  an  answer  is  not  proper  .  .  681 -< 

the  plea  not  pure  should  not  cover  the  whole  Bill  685 -< 
the  answer  should  not  extend  to  matters  covered 
by  the  plea  .  .  .  .  .        ( 


{  if  it  does,  it  overrules  the  plea 

frame  of  such  an  answer 


679-686,  < 
688,< 


when  an  answer  overrules  the  plea 
reason  of  this  rule    . 
at  what  time  exceptions  should  be  made  to  the 
answer     .....  689 -( 
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PLEA  IN  EQUITY,  Continued.  B«cnoi.. 

plea  may  be  ^ood  in  part  and  bad  in  part   •  .        693 

plea  may  be  to  whole  or  to  part  of  Bill       .  .        693 

plea  to  whole  Bill,  which  does  not  cover  the  whole 

Bill,  is  bad  .....       .693 

when  plea  ordered  to  stand  for  an  answer  .  693,  696  -  700 
form  of  plea  .....        694 

form  of  answer  in  support  of  plea    .  695-698 

sufficiency  of  plea,  how  determined  .  .        697 

setting  down  plea  for  argument       .  .  .        697 

effect  of  allowing  plea         ....        697 

effect  of  saving  benefit  of  plea  to  the  hearing        696  -  700 

eff*ect  of  ordering  it  to  stand  for  an  answer  696  -  700 

when  issue  should  be  taken  on  plea  .  .        697 

effect  of  taking  issue  on  plea 

eflTect  of  overruling  plea 

truth  of  plea,  how  ascertained 

when  by  a  reference  to  a  Master 

plea,  how  and  when  amended 

plea,  defects  of  form  of,  how  taken 

ne^tive  plea  good 

when  good  and  how  pleaded 
pleas  to  relief 

in  nature  of  pleas  in  abatement 
at  what  time,  and  how  pleaded 
order  of  pleading  different  cl 
pleas  to  jurisdiction 
that  subject  is  not  of  municipal  cognisance    466-472,  710 
that  it  is  not  within  cognizance  of  a  Court  of 
Equity       .....  472,713 

plea  that  instrument  not  lost,  when  good    •  713 

that  another  Court  of  Equity  has  jurisdiction       485  -  489, 

714-7/2 
489-493, 
717,786-790 
718-723 
722-735 
722-732 
722 
722 
722 
722-730 
722,723 
722,724 
722,725 
722 
722,726 


697 
699 
700 
700 
701 
advanUge  of  699  -702 

666-669 
666-669,673 

702-816 
708 
708 
708 

705,  710 


of  pleas 


that  another  Court  has  exclusive  jurisdiction 


how  pleaded 

pleas  to  the  person   . 

the  person  of  plaintiff' 

outlawry 

excommunication 

Popish  recusancy 

attainder 

alienage 

infancy 

coverture 

idiocy  and  lunacy 

bankruptcy  and  insolvency 
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PLEA  IN  EQUITY,  ConHnued.  BKrno*. 

how  avoided  .....        803 

plea  of  agreement  to  refer,  bad       .  .  .        604 

plea  of  purchase  for  valuable  conaideration,  when 

a  ^ood  bar  .  .  .  .  804-812 

frame  of  such  a  plea  .  .  .  804-812 

plea  of  lapse  of  time,  when  a  good  plea  or  not  .  813 
plea  of  title  by  defendant     .  .  .  .811 

PLEA  TO  DISCOVERY  .  .  816-820 

pleas  to  jurisdiction  ....        817 

pleas  to  tlie  person  ....  816-820 

want  of  interest  in  defendant  .  .  .        819 

pleas  to  frame  of  Bill  ....        820 

pleas  in  bar  ....  821  -  82G 

{See  Pleas  to  Rkliep.) 
statute  bars  .....        821 

matters  of  record  .....  820 
matters  tit  pais  .....  821 
title  in  defendant  .....  822 
plea,  that  the  suit  is  upon  a  mere  point  of  law, 

and  not  of  fact      .....        823 
plea,  that  discovery  will  subject  defendant  to  pen- 
alties and  forfeitures        ....        824 
or  criminate  him  ....        824 

or  betray  confidence  as  counsel  825 

or  as  arbitrator  ....        825 

plea  of  purchase  for  valuable  consideration  823  -  82(3 

{See  Pleas  to  Rclikp.) 
want  of  parties  not  a  good  bar  to  Bill  for  discovery  610, 745 
PLEA  TO  BILLS  NOT  ORIGINAL  .  .  826-83G 


to  supplemental  Bdls 
that  it  is  brought  contrary  to  rule    . 
to  Bill  of  Revivor     . 
when  plea  proper 

that  plaintiff  is  not  entitled  to  revive 
want  of  parties,  when  an  objection  or  not 
plea  of  Statute  of  Limitations 
to  Cross  Bill 
to  Bill  of  Review 

when  plea  of  former  decree  good  or  not 
plea  to  new  discovered  matter  when  good 
to  Bill  in  nature  of  Bill  of  Review  . 
to  Bill  to  impeach  decree    . 
denial  of  fraud,  &c.  ....        8*')6 

to  Bill  to  carry  decree  into  execution  .  837 

that  plaintiff  has  no  right  or  interest  in  former 
decree      ......       837 

EQ.    PL.  115 


827 

828 
829 
829 
829 
624,830 
831 

8:u 

833 -8;W 

833-836 

KM 

833-838 
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PLEA  OF  DISCLAIMER,  nature  of    . 

when  proper  or  not 
«  may  be  to  whole  or  part  of  Bill 


ading 


plaintiff  may  be  entitled  to  an  aoBwer,  DOtwithotanding  840 

when  costs  allowed  on,  or  not         •  •  .       842 

PLEADING  IN  EQUITY,  meaning  of  ...  4 

{See  Pleas  in  EquiTT.) 
PLENARTY,  for  six  months,  when  a  good  bar  • 
POLITICAL  MATTER,  plea  that  Bill  is  for     . 

demurrer  to  Bill  for 
POPISH  RECUSANCY .... 

plea  of,  of  plaintiff 
PRACTICE  IN  EQUITY,  how  distinguished  from  pie 
PRAYER  OF  BILL,  what 

for  general  relief 

form  of,  for  general  relief    . 

special  prayer,  when  proper 

what  is  a  prayer  for  relief  • 

fbr  injunction,  special 

form  of  prayer  for  injunction 

for  writ  of  JVe  Exeat 

for  process    .... 

form  of,  for  process 

when  defendant  out  of  jurisdiction 

what  is  properly  a  prayer  for  relief 

prayer  of  Bill  of  Discovery 

prayer  of  supplemental  Bill 

prayer,  when  parties  are  out  of  jurisdiction 

on  Bill  of  Discovery 

of  interpleader  Bill 

of  Bill  of  Revivor     . 

what  is  properly  a  prayer  for  relief 

what  not       .... 

of  Bill  of  Review 

of  Bill  in  nature  of  Bill  of  Review  . 
PRAYER  OF  PROCESS,  in  Bill 

parties  should  be  named  in 

form  of         ...  . 

against  peers 

against  common  persons 

against  corporations 

against  parties  out  of  jurisdiction    . 
PRETENCES,  charge  of  in  Bill 

common  form  of  charge 
PRETENSED  TITLES,  plea  of  statute  of 
PRINCIPAL  AND  SURETY,  proper  parties  in  suits  by  or  against  169 
PRIVITY,  WANT  OF,  when  fatal  or  not         262, 324>  513  -  520, 618 


838,842-845 
836-840 
838-840 


.       758 

711 

466-472 

51,722 

723 

4 

.  40-44 

.  40-44 

40 

41,42,43 

.       314 

43 

41 

.42-45 

44 

.43-45 

34,44,81 

313-317 

313-317 

343,352 

.    34,  «1 

288,310-317 

291 

374,386 

313-318 

313-318 

420 

425 

44 

44 

44 

44 

44 

44 

80 

.  30-34 

32 

768  -  773 
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PRIVITY,  WANT  OF,  CmUinuttL  ttocrio.. 

of  plaintiff 334,513-515 

ofdefendaot  ....    393,513,571 

objection  by  demurrer  .  •  •  511-518 

PRIZE  CREW,  when  foine  may  sue  in  behalf  of  air  .  96 

PROBATE  OF  WILL,  heir  must  be  a  party  to  BiU  for  87, 181 

PROCESa    {See  SvMFiEftA.) 43,44 

against  peers  .....         44 

against  corporations  ....         44 

where  attorney-general  is  a  party  ...         44 
PRODUCTION  OF  DOCUMENTS,  how  and  when  by  defendant  859 
PROHIBITION,  Bill  of  Discovery  does  not  lie  in  aid  of  553 

PROPRIETORS,  JOINT, 

when  some  may  sue  for  all  107- 115^  128  - 130,  133 

when  some  may  be  sued  for  all  115  - 136 

PROTESTATION  in  a  demurrer,  effect  of        .  .457 

in  plea  ......        094 

in  answer  in  support  of  plea  695-696 

in  answer  generally  ....        873 

PURCHASER,  BONA  FIDE,  FOR  VALUABLE  CONSID- 

ERATION,  WITHOUT  NOTICE, 
^  entitled  to  protection  603  -  604,  a,  805,  806,  825 

when  he  may  demur  ....        603 

when  he  should  object  by  plea  or  demurrer  603  -  604^  a 
if  he  answers,  he  must  answer  fully  605, 606,  810,846,  847 
plea  of,  when  good  or  not  .  •    697,  805-810 


averments  in  a  plea  of 


should  deny  notice  in  bis  plea,  ev^n  if  notice  not 


charged  in  the  Bill 
judgment  creditor  is  not  deemed  a 
valuable  consideration     • 
PURCHASER  PENDENTE  LITE, 
not  a  nccBBsary  party 


663,697,805-810 


663,806 
purchaser  for  a 

.    807,  a 

156,351 


sub-purchaser,  when  not  a  necessary  pwty  .    351,  a 


QUEEN,  who  sues  for     ....  8,49-53,66-70 

QUO  WARRANTO,  Bill  of  Discovery  does  not  lie  in  aid  of   553, 580 

R. 

RECONVENTIO  OP  CIVIL  LAW      ....        403 

is  the  Cross  Bill  of  Equity  ....        403 

RECORD,  COURTS  OF,  what  are  or  noi        .  778,  779 

RECORD,  MATTERS  OF,  how  and  when  a  good  bar  778-794 

(See  Bar  and  Pleab  w  Baa.) 
REFERENCE^  agiMoiant  for 804 
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241, 

241,265, 

852- 

853- 


265- 
269-! 


REFERENCE,  Continued 

plea  of  agreement  to  refer  no  bar  to  suit 
REFERENCE  TO  DEEDS  AND  DOCUMENTS, 

in  Bill,  effect  of       •  . 

what  proper 

in  answer,  effect  of  . 

how  it  should  be  made 

when  a  reference  to  makes  deeds  part  of  answer  858  - 
REFERENCE  TO  A  MASTER 

of  Bill  for  scandal  or  impertinence 

at  what  time  to  be  made 

of  answer  for  scandal 
for  impertinence 
for  insufficiency 

to  ascertain  truth  of  plea,  in  what  cases 

in  case  of  former  decree     • 

in  case  of  pendency  of  another  suit 
REHEARING,  when  proper 

petition  for  •  . 

not  allowed  after  enrolment  of  decree 
REJOINDER 

now  but  of  use 

subpoBua  to  rejoin  still  required  to  be  served 

effect  of  the  service  of  the  subpcsna 

never  signed  by  counsel 
RELATOR,  who  is  .... 

when  proper  to  be  named    . 

when  suit'by  and  how 
RELEASE,  when  a  bar  or  not      . 

{See  Pleas.) 
RELIEF,  Bill  for,  what  is 

demurrer  to  ... 

{See  Demurrer  to  Relief.) 

pleas  to         . 

{See  Plea  to  Relief.) 

prayer  for,  common  form  of 
special  prayer  on  Bill  for 
when  common  prayer  sufficient 
RELIEF,  PRAYER  OF, 

general  prayer,  what  and  when  sufficient  40-44,  313- 
form  of  .  .  . 

what  special  and  when  necessary    .  .  .41 

special  prayer  for  injunction 

prayer,  when  defendant  is  out  of  jurisdiction 

in  Bill  of  Interpleader 
REMAINDER-MAN 

when  a  proper  party  or  not  .  .     143  -  148, 


i 


4 

676,8 

518,8 

8 

6 

7,6 

7,8,9,49, 

794-: 

16- 
466-J 

702-1 


.    41 
40-45,313- 


34 
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REMAINDER.MAN,  Continued.  b«ctioi». 

when  bound  by  decree        .  •  .    143  - 148,  161 

when  represented  by  tenant  in  tail  •    143  - 148,  101 

when  a  proper  party  in  case  of  mortgages     185, 200  -  5K)5 
when  he  may  bring  a  Bill  in  nature  of  a  Bill  of 


Revivor    .... 
RENT  CHARGE,  who  parties  to  Bill  for 
REPLICATION,  origin  and  use  of 

derived  from  Civil  Law 

when  to  be  filed 

effect  of  filing 

special,  formerly  used,  but  now  disused 

never  signed  by  counsel 

when  allowed  to  be  withdrawn 
REPRESENTATIVE,  PERSONAL  AND  REAL, 

persona],  when  proper  party  to  a  Bill 


real,  when  a  proper  party    .  160, 170  -  177, 180, 183-205 


who  is  virtual  representative 

when  a  tenant  in  tail  is 

when  a  tenant  for  life  is 
RESIDUARY  LEGATEES,  when  proper  parties 

when  not      .... 
REVERSIONER,  when  a  proper  party   . 

when  bound  by  decree 

when  a  proper  party  in  case  of  mortgages 
REVIEW,  BILL  OF,  what  is      . 

when  proper 

after  enrolment  of  decree    . 

for  errors  of  law 

not  allowable  for  errors  in  form 

what  are  errors  of  law  on  record    . 

whether  allowable  after  decree  affirmed 

who  may  bring 

parties  and  privies  only 

within  what  period  it  lies     . 

upon  new  discovered  matter 

what  matter  sufficient 

whether  of  matter  not  before  in  issue 

afiowance  of,  discretionary  for  new  matter 

within  what  period    . 

after  affirmance  in  Parliament 

frame  of  Bill 

demurrer  to  . 
(See  DcMuaaEa  to  Biu.  or  Rbvikw.] 

pleas  to  Bill  of  Review 

plea  of  former  decree 

plea  of  non-compliance  with  rules  of  the  Court 


425 
122 

676-678,877 

677 

877 

877-837 

676-679,878 
881 
887 

141,148-179 


140-151 
143-148,159 

143-146 

87-91,104,204 

89,  104,  204 

143-148 

143-148 
172 
403 
403 
403 

404-412 
411 
407 

408,418 
409 
409 
410 

410-419 

412.416 

414,415 

418 

419 

418 

420,636-647 

633-638 


833-ai6 
833 
833 
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REVIEW,  BILL  IN  THE  NATURE  OP  BILL  OP, 


what  is 

403,  ^ 

when  proper 

403,431-4 

when  decree  nwde  agaiiut  penoD  hating  no  intereat    4 

bj  whom  to  bo  broug^ht 

4 

Kt  what  time 

4 

by  remaiDder-maii,  when     . 

4 

frame  of  Bill 

4 

prajer  of  Bill 

4 

when  a  Bill  of  Revivor  added 

480,4 

43(^4 

when  it  ma;  be  filed  witbont  leave  of  Court 

4 

demurrer  to 

433-6 

Sutute  of  Limitationa,  when  a  bar  to 

4 

{See  DiMoaKia  *sp  LnliTiTKHfa.) 

IVOR,  BILL  OF,  what  is    . 

.       3 

nature  of      . 

.       3 

origin  of 

3 

when  neceasarj  or  proper    . 

.      354 

360,963-3 

when  not     . 

8S5-a 

in  case  of  marriage 

329,346,357,31 

in  caeea  of  survivoiahip 

.       31 

who  may  reTive 

.       3 

in  auita  for  a  eettlement 

.        3 

in  caee  of  aeveral  plaintifb 

361,3 

in  case  of  executora 

.       3 

who  are  to  be  made  defendants  to  ■ 

359-a 

in  cases  of  Bill  of  Discovery 

.    371 

not  after  discovery  . 

.    371 

in  cases  of  Bill  of  Review 

4 

in  cases  of  interpleader 

.      a 

in  cases  of  Cross  Bill 

.       3 

in  caaee  of  Creditors'  Bill     . 

.      a 

in  cases  of  a  decree 

362-3 

for  part  of  suit 

3 

no  revivor  for  costs  except  in 

pecial  cases 

.        3 

370-S 

frame  of  Bill 

.       372- 

375,ea-f 

prayer  of     . 

demurrer,  to  when  proper    . 

616 -t 

{See  Demdhker  to  B:ll  o 

r  Revivor.) 

plea  to          . 

828-( 

want  of  title  in  plaintiff 

i 

want  of  proper  parties 

624,( 

Statute  of  Limitations 

i 

{See  Ple^) 
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8BCTI0IIS 


375-380 
377-379 
385-443 
377-383 

384 
238,376 
354,381 

383 
380-385 

383 

382 


REVIVOR,  BILL  IN  THE  NATURE  OF  BILL  OF, 

what  it  is      . 

when  necessary  or  proper 

who  may  bring        •  •  .        ^  • 

distinction  between  this  and  Bill  of  Revivor 

distinction  between  this  and  sapplemental  Bill 

benefit  of  former  proceedings,  when  had  by 

in  cases  of  marriage  of  female  plaintiff      • 

in  cases  of  bankruptcy 

in  cases  of  death  of  ezecotor  or  administrator 

or  of  bankruptcy  of  executor  or  adniinitCntor 

after  a  decree  •  •  •  • 

children  may  revive  Bill  of  wife  for  settlement     329  -  613 

frame  of  Bill 386 

prayer  of  Bill  -  .  .  .  .        386 

demurrer  to  Bill       ....  617-635 

(Set  DcMURBsa.) 
pleatoBUl.  .     816-831,834-838 

(SeePLBA.) 

REVIVOR  AND  SUPPLEMENT,  BILL  OF  .  .        387 

nature  of      .  .  •  .       387 

when  necessary  or  proper  •  387 

demurrer  to  Bill       .....        624 

(See  DaifURRia  and  Plea.) 

REVOLUTION  IN  GOVERNMENT,  who  may  sue  in  case  of  54-58 


a 

SCANDAL,  what  is 

in  Bill  ..... 

in  answer     ..... 

reference  to  Master  for  scandal  in  Bill 

in  answer     ..... 

at  what  time  reference  for  scandal  in  answer  made 

reference  of  answer  for  scandal  by  one  defendant 
against  another 

in  interrogatories  and  depositions 

effect  of       . 
SCIRE  FACIAS  to  revive,  in  the  old  practice    . 

proper,  when  decree  enrolled 
SEISIN,  how  averred  in  Bill         . 
SENTENCE  OF  FOREIGN  COURT,  when  a  bar  or  not     783-788 

of  a  Court  of  exclusive  jurisdictioo  .  •        786 

SETTLEMENT,  BiU  for  by  wife 

children  may  revive  .  .  .  339  -  613 


48,266,267 

48,266-270 

860-863 

48,367-271 

860-867 
867 


869 
881, a 
881,  a 

«JOO 

366 
253 


BBTTLED  ACCOUNT,  ptea  of 
wheD  good  or  not 

SIGNATURE  OF  COUNSEL,  requi 
to  demurrera 


of  derendant  required  to 
SOLICITOa-GENERAL,  iuit  when 

suit  when  againat  . 
SPEAKING  DEUURRER,  what 
SPECIFIC  PGRFORAIANCE,  Bill  fi 

who  are  proper  parties  U 
SPECIAL  DEMURRER,  what  . 

when  proper 
SPLITTING  up  one  cause  of  suit 

when  demurrable 

when  to  be  pleaded 
STATED  ACCOUNT,  pleaof  . 

wfaeu  plea  of  good  or  not 

(SwPi. 

STATING  PART  OP  BILL,  what  i 

proper  frame  of 
STATUTE  BAR,  plea  of 
STATUTE  OF  FINE  AND  NONJ 

when  a  bar  or  not 
STATUTE  OF  FRAUDS.    {Ste  Pt 

plea  of,  when  good  or  no 


parol  trust,  when  within 
STATUTE  OF  LIMITATIONS.    ( 

when  insisted  upon  by  di 

when  by  answer 

plea  of,  when  a  good  ba 

covcry 
averments  in  such  plea 
nhen  a  good  bar  h)  Bill  ( 
when  a  good  bar  to  Bill  <: 

STRICTNESS  IN  PLEADING 

generally  not  so  great  in 
in  plea  of  attainder 

STOCKHOLDERS 

when  some  may  sue  for  a 
when  some  of  a  corporati 

SUBPtENA,  writ  of 

prayer  for  in  Bill 
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SUBPCENA,  CmiiimieiL  Bwmom* 

all  peraoDs  defendanU  to  be  named  in       •  .44 

form  of        ....*.  45 

process  in  case  of  a  peer     ....         44 
origin  of      .  .  .45 

derived  from  Ci?il  Law       ....         45 
when  issoable  .  .         46 

against  common  persons     ....         44 
against  corporations  ....         44 

SUB-PURCHASER,  how  and  when  a  proper  party  ornot       351  -  353, 

544  fioU 

SUITS  IN  EQUITY.    (See  Bill.) 

SUPERFLUITY  OF  STATEMENT    . 
in  Bill,  how  objected  to 

SUPPLEMENTAL  BILL 
nature  of      . 
when  proper 
on  facts  prior  to  Bill 
on  facts  sabseqaent  to  Bill 
for  want  of  parties 
what  fkcts  proper  for 


48,266-969 

48,966-*i69 

396-344 


331-334,883-890,905 

339-334 

336 

334 

336,337,341-345 


as  to  new  evidence  or  new  discovered  evidence    339, 333, 

334-337 


may  be  before  or  after  decree 
who  may  file  such  a  Bill 
in  case  of  change  of  plaintifi 
in  case  of  change  of  defendants 
frame  of  Bill 
to  perpetuate  testimony 
in  case  of  Creditors'  Bill 
in  case  of  a  person  suing  tn  mtfre  ilrtn< 
in  case  of  coverture  determined  pendenU  UU 
supplemental  Bfll  of  Review 
demurrer  to  .... 

(iSie  Dkmureer  to  Sdpplkmkjital  Bill.) 
pleas  to        ....  • 

(See  Plba.) 
SUPPIiEMENTAL  BILL,  BILL  IN  NATURE  OF, 
nature  of      . 
when  proper 
when  not  necessary 
in  cases  of  new  interests,  when  proper 
in  cases  of  death 

in  cases  of  bankruptcy  and  insolvency 
in  cases  of  interest  determined 
in  cases  of  alienation  pendenU  liU 
frame  of  Bill 

EQ.  PL.  116 


338 
339-343 
340 
349 
343 
344 
365 
340 
317 
499-425 
611-617 

896-830 


344,345 
344-359 
a'Bt 
346 
347 
349 
350 
351 
353 
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flacTioa* 

TITLEy  wtDt  of  in  plaintiff;  when  demurrer  for  •  737-730 

want  of  title  in  defendant  .  .  •        734 

plea  of  title  of  defendant,  when  good  .  .811 

TRUSTEE,  when  a  proper  party  to  Bill  143, 148  -  153, 171, 184, 200-216 

of  mortgagor,  when  a  proper  party  184 

relief  in  Equity,  if  he  refuses  to  sue  •  •        480 

TRUSTS,  who  parties  to  Bills  respecting  87, 148- 153, 155,  171, 203- 

213 
under  wills,  who  parties  to  Bills  85-89, 171, 180, 181 

by  parol,  when  plea  of  statute  of  frauds  good  or 
not  ....  .  766-768 

TURPITUDE,  MORALs  ACTS  OP 

Bill  of  Discovery  lies  for     .  .  593-507 

U. 

UNIVERSITY,  plea  of  privilege  of  being  sued  in  Courts  of  487, 714  - 

718 
demurrer  in  like  case  ....        487 

USURY,  plea  to  BiU  for  Discovery  of      .  .  .  583^834 

UNDERWRITERS,  on  one  policy,  when  they  may  join  in  one 

Bill  for  discovery  or  relief  .        386,  a,  537 

V. 

VALUABLE  CONSIDERATION,  plea  of  purchase  for  804-813 

(See  PuacHAsca  for  Valuable  Considcsatio!!.) 

VALUE  IN  CONTROVERSY,  beneath  dignity  of  the  Court  500 

VISITOR  OF  A  COLLEGE,  when  he  has  exclusive  jurisdiction     718 

plea  in  such  case      .....        718 

VOLUNTEER,  plea  of  title  by   ....  810-813 

W. 

WANT  OP  TITLE  AND  INTEREST,  of  parties       503-510,  519- 

531,565,571,728,729,734 
ofplainUff* 503-510,549 


518-530,549,571 

503-510,518,519 

.    728,739,734 

)    50-64,71,347,354 


of  defendant 

when  demurrer  for  . 

when  plea  of 

WIFE.      (See  MAsaiRO  Woman,  Fcmb  Coveet 

WILL,  VAUDITY  OF, 

of  personal  estste  cannot  be  tried  in  Equity  474,  788 

of  real  estate  must  be  tried  at  law  .  476,  788 

fraud  in  obtaining  will,  not  cognizable  in  Equity    476,  788 

WITNESS,  should  not  be  a  party  .  .        334 

eiceplion  to  rule  .  335 

demurrer  by,  when  it  lies    .  519, 571 


ERRATUM. 

« 662,  WW  6,/*r  «•  wry,"  w«i « ewrj." 
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This  book  should  be  returned  to 
the  Library  on  or  before  the  last  date 
stamped  below. 

A  fine  of  five  cents  a  day  is  incurred 
by  retaining  it  beyond  the  specified 
time. 

Please  return  promptly. 
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